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or  THE 


State  of  New  York 


COMMENCING  DECEMBER  6,   1004. 


The   People   of  the  State  of  New  York,  Appellant,  v. 
Jacob  V.  Bootman  et  al.,  Respondents. 

1.  Forest,  Fish  and  Game  Law  —  Possession  of  Imported  Game 
During  Close  Season  of  1901  Not  Unlawful.  The  Forest,  Fish  and 
Game  Law  (L.  1900.  ch.  20),  which  went  into  effect  February  19,  19C0, 
and  was  in  force  May  22  and  Jifbe  2,  1901,  did  not  make  penal  and 
criminal  the  possession  in  this  state  during  the  close  season  of  game  killed 
without  the  state  and  brought  here  during  the  open  season;  and  for  that 
reason,  as  decided  in  People  v.  Buffalo  Fish  Company  (164  N.  Y.  93),  a 
judgment  dismissing  a  complaint  in  an  action  brought  to  recover  penal- 
ties for  alleged  violations  of  the  statute  in  having  possession  of  imported 
game  during  the  close  season  of  1901  must  be  affirmed. 

2.    CO^JSTITUTIONAL    LaW  —  PROTECTION    OF    GaME    Is    WiTHIN    THE 

Police  Power  and  the  Method  Is  Within  the  Discretion  of  the 
Legislature.  The  legislature  in  the  exercise  of  the  police  power  of  the 
state  has  power  to  make  the  possession  of  imported  game  unlawful;  laws 
passed  for  the  protection  of  game  are  directly  connected  with  the  public 
welfare  which  is  promoted  by  the  preservation  and  injured  by  the  destruc- 
tion of  so  useful  an  article  of  food,  free  at  the  proper  time  to  all  the  people 
of  the  state,  and  do  not  interfere  with  private  property,  for  there  is  no  prop- 
erty in  living  wild  animals:  and  only  as  the  law  permits  their  capture  is 
there  property  in  wild  animals  after  they  are  caught  or  killed;  the 
method  of  affording  protection  is  necessarily  within  the  discretion  of  the 
legislature. 

3.  Extra  Allowance  —  When  Power  of  Court  to  Make  Not 
Affected  by  Stipulation  Reducing  Amount  Demanded  in  Com- 
plaint. The  power  of  the  court  to  make  an  extra  allowance  in  a  difficult 
and  extraordinary  case  is  not  affected  by  a  stipulation  made  by  the  unsuc- 
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cessful  party  two  days  before  the  trial  largely  reducing  the  amount 
claimed  in  the  compUiint,  af ler  the  defendants  had  prepared  for  trial 
upon  the  theory  that  the  larger  amount  was  involved. 
People  V.  Boeiman,  95  App.  Div.  469,  affirmed. 

(Argued  November  17,  1904;  decided  December  6,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
24,  1904,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complant  by  the  court  at  a  Trial  Term. 
Also  appeal  from  an  order  of  said  Appellate  Division  affirm- 
ing an  order  which  granted  defendants  an  extra  allowance  of 
costs. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Franks.  Black  and  Senderson  Peck  for  appellant.  A 
statute  declaring  that  game  shall  not  be  possessed  during  a 
certain  season  of  the  year  and  prescribing  a  penalty  for  its 
violation,  does  not  deprive  any  person  of  property  witliout 
due  process  of  law^,  or  without  just  compensation  therefor,  in 
violation  of  the  constitution  state  or  federal;  and  this 
although  the  game  may  have  been  taken  and  killed  without 
and  transported  into  the  state  at  a  time  when  it  was  lawful  to 
possess  it  here.  {Geer  v.  State,  161  IJ.  S.  519;  Lawton  v. 
Steel,  152  IT.  S.  133 ;  Health  DepL  v.  Rector,  etc,  145  N.  Y. 
32;  Phelps  v.  liacey,  60  N.  Y.  10  ;  Game  Assii.  v.  Durham, 
19  J.  &  S.  306 ;  People  v.  Gerher,  92  Hun,  554 ;  People 
v.  Alien,  20  Misc.  Rep.  120;  State  v.  Randolph,  1  Mo. 
App.  15  ;  Ilaggarty  v.  /.  M.  <&  S.  Co.,  143  Mo.  238.)  The 
dead  bodies  of  any  game  or  song  birds  transported  into  this 
state  and  kept  here  on  storage  are  subject  to  the  opera- 
tion and  effect  of  the  laws  of  the  state  enacted  in  the  exer- 
cise of  its  police  power,  to  the  same  extent  and  in  the  same 
manner  as  though  such  birds  had  been  produced  in  this 
state  and  are  not  exempt  therefrom,  by  reason  of  being  intrr> 
duced  into  tlie  state  in  the  original  packages  or  otherwise. 
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{Phelps  V.  Racey^  60  N.  Y.  10  ;  Game  Assn.  v.  Durham^  19  J. 
&  S.  306  ;  People  v.  Gerher^  92  Hun,  554 ;  Whitehead  v.  Sfnithy 
L.  R.  [2  C.  P.  Div.]  553 ;  State  v.  Randolph^  1  Mo.  App.  15 ; 
^Me  V.  Jndyy  7  Mo.  App.  524 ;  State  v.  Farrelly  23  Mo. 
App.  176;  Ilaggerty  v.  /.  M.  c6  S,  Co,,  143  Mo.  238; 
Merritt  v.  PeopU,  169  N.  Y.  218.)  Whatever  ground  for 
difference  of  opinion  may  have  existed  either  as  to  the  opera- 
tion or  validity  of  such  statutes  in  respect  to  imported  game 
has  been  removed  by  the  a<;t  of  Congress,  approved  May  25, 
1900,  and  known  as  the  "  Lacy  Act."  {Matter  of  Rahrer,  140 
U.  S.  545;  Rhodes  v.  State  of  Iowa,  170  U.  S.  412;  Vance 
V.  W.  A.  F.  Co.,  170  U.  S.  438 ;  Matter  of  Van  Vliet,  43 
Fed.  Eep.  761;  Matter  of  Speekler,  43  Fed.  Rep.  653; 
Starace  v.  Rossi,  69  Vt.  303 ;  State  v.  Bixman,  162  Mo.  1  ; 
Matter  of  Bergen,  115  Fed.  Rep.  339.)  The  trial  court  erred 
in  making  an  additional  allowance  of  $2,000  to  tlie  respond- 
ents in  this  action.  (Code  Civ.  Pro.  §  3253  ;  Duncan  v. 
De  Witt,  7  llun,  184;  GiUespy  v.  Bilhrough,  15  App. 
Div.  212.) 

Louis  Marshall  and  Julius  Offenbach  for  rsspondents. 
At  the  time  when  the  birds  for  which  penalties  are  now 
sought  to  be  recovered  were  brought  into  the  state  of  New 
York  and  when  the  defendants  are  alleged  to  have  been  pos- 
sessed of  tliem,  there  was  no  prohibition  against  bringing 
birds  caught  or  killed  in  any  other  state  within  its  boundaries, 
or  against  being  possessed  of  them.  By  its  very  terms  the 
Forest,  Fish  and  Game  Law  referred  solely  to  birds  taken  or 
killed  within  the  state  of  New  York.  (Suth.  on  Stat.  Const. 
§§  210,  211 ;  U.  S.  V.  Palmer,  3  Wheat.  610 ;  People  ex  rel. 
V.  Damenport,  91  N.  Y.  575 ;  Spencer  v.  Myers,  150  N.  Y. 
269;  People  ex  rel.  v.  England,  16  App.  Div.  97;  V.  C.  C. 
Co.  V.  Murtaugh,  50  N.  Y.  314 ;  Bonnell  v.  Griswold,  80 
N.  Y.  128 ;  PeopU  v.  B.  F.  Co.,  164  N.  Y.  193 ;  Lahr  v. 
M.  E.  Ry.  Co.,  104  N.  Y.  269 ;  Story  v.  N.  T.  El.  R.  R. 
Co.,  90  N.  Y.  122.)  The  act  of  Congress,  approved  May 
26,  1900,   known    as    the    Lacy  Act,   has   no   application 


4  People  v.  Bootman.  [Dec., 

Opinion  of  the  Court,  per  Vann,  J.  [Vol.  180. 

■  ■ —  ■'       ■       »  ■ 

to  appellant's  alleged  cause  of  action,  in  the  absence  of 
state  legislation  in  force  at  the  time  of  its  accrual,  prohibit- 
ing the  possession  of  game  coming  from  without  the  state. 
(Cooley  on  Const.  Lim.  574 ;  U.  S.  v.  De  Witt,  9  Wall.  41 ; 
Patterson  v.  I^cfUudy,  97  U.  S.  501,  503;  C.  B.  Co.  v. 
Kentucky,  154  U.  S.  210 ;  U.  S.  v.  Boyer\  85  Fed.  Rep.  434; 
Matter  of  RaJirer,  140  IT.  S.  545 ;  Rhodes  v.  Iowa,  170 
TJ.  S.  412;  Vance  v.  IF.  A.  V,  Co.,  170  U.  S.  488;  Matter 
of  Van  Yllet,  43  Fed.  Rep.  761 ;  Staraee  v.  Rossi,  69  Vt. 
303 ;  State  v.  Intoxicating  Liquors,  25  Me.  140 ;  State  v. 
Bixman,  162  Mo.  1 ;  flatter  of  Bei^en,  115  Fed.  Rep.  339.) 
The  legislation  of  this  state,  if  construed  as  appellant  claims, 
inchiding  section  141  of  the  Forest,  Fish  and  Game  Law,  is 
unconstitutional,  so  far  as  it  tends  to  deprive  the  owner  of  the 
birds,  for  the  possession  of  which  penalties  are  sought  to  be 
recovered,  of  his  property  without  due  process  of  law.  {Peo- 
fie  V.  A.  Booth  cfe  Co,,  42  Misc.  Rep.  321 ;  Goffw  Kilts,  15 
Wend.  550 ;  Taher  v.  Jenny,  1  Sprague,  315 ;  Aberdeen  v. 
Sutter,  4  Macg.  II.  L.  Cas.  355 ;  Swift  v.  Gifford,  2  Low. 
110;  Ghen  v.  Rich,  8  Fed.  Rep.  159;  Young  v.  Ilichens, 
L.  R.  [6  Q.  B.]  606 ;  Stevens  v.  Jeacocke,  L.  R.  [1 1  Q.  B.] 
731 ;  FUet  v.  liegeman,  14  Wend.  42 ;  State  v.  Taylor,  27 
N.  J.  L.  117;  Amory  v.  Flyn,  10  Johns.  102;  Manning  v. 
Mlclurson,  69  Ga.  447 ;  Haywood  v.  State,  41  Ark.  479 ; 
Commonwealth  v.  Chase,  9  Pick.  15.)  The  award  of  an  extra 
allowance  of  $2,000  was  warranted  by  the  history  of  the  case, 
and  should  not  be  disturbed.  (Code  Civ.  Pro.  §  1316  ;  Raff 
V.  K  B,  &  Co,,  38  App.  Div.  336 ;  Bloom  v.  N,  U,  B,  S,  <& 
L.  Co,,  81  Hun,  120 ;  R,  H,  L.  Co.  v.  Burrowes,  22  App. 
Div.  540 ;  S,  T.  Co,  v.  N,  Y,  C,  &  H.  R,  R,  R.  Co,,  178 
N.  Y.  407.) 

Vann,  J.  This  action  was  brought  to  recover  penalties 
to  the  amount  of  $1,168,315  for  alleged  violations  of  the 
Forest,  Fish  and  Game  Law  in  that  during  the  close  season  of 
1901  the  defendants  had  in  their  possession  7,560  grouse; 
4,835  quail;  1,776  ducks;  8,848  plover;  7,108  snipe;  8,328 
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snow  bnntings  ;  1,008  reed  birds ;  7,607  sand  pipers ;  788  yel- 
low legs  and  96  woodcock. 

Six  out  of  the  nineteen  counts  of  the  complaint  were  dis- 
posed of  by  demurrer,  which  reduced  the  amount  involved  to 
about  $325,000  (40  Misc.  Rep.  27 ;  72  App.  Div.  619 ;  173  K  Y. 
622) ;  and  this  sum  was  reduced  by  concession  to  about  $9,960. 
The  facts  as  settled  by  stipulation  are  as  follows :  Between 
May  22nd  and  June  2nd,  1901,  the  defendants,  as  co-partners, 
had  in  their  possession  at  the  city  and  county  of  New  York 
one  hundred  grouse,  one  hundred  quail,  ninety-six  woodcock 
and  one  hundred  ducks,  "being  of  the  same  grouse,  quail, 
woodcock  and  ducks  mentioned  and  described  in  the  first 
thirteen  counts  of  the  complaint."  Said  game  birds  were  not 
killed  in  the  state  of  New  York  but  in  other  states  of  the 
Union,  where  they  were  purchased  by  the  defendants.  They 
were  brought  into  this  state  in  the  month  of  November,  1900, 
when  it  was  lawful  to  possess  them  here  and  the  defendants 
kept  them  on  storage  in  the  state  of  New  York  until  tlie  com- 
mencement of  this  action.  After  their  purchase  by  the 
defendants  outside  of  the  state,  thoy  "  were  exported  from 
states  in  which  they  were  purchased  to  and  received  by  them 
in  this  state  by  means  of  transportation  agencies  engaged  in 
interstate  commerce  and  in  the  original  packages  in  which 
they  were  packed  by  the  6hip{)ers  thereof."  It  was  further 
stipulated  that  they  were  of  the  fair  market  value  of  $5,000 
and  that  the  action  was  duly  brought  on  the  order  of  the  chief 
game  protector  of  this  state. 

Upon  the  trial  said  stipulation  was  read  in  evidence  and 
both  sides  rested,  whereupon  the  trial  judge  dismissed  the 
complaint  and  the  plaintiff  excepted.  The  Appellate  Divi- 
sion, by  a  divided  vote,  affirmed  the  judgment  entered  accord- 
ingly and  the  plaintiff  appealed  to  this  court. 

The  Forest,  Fish  and  Game  Law,  as  in  force  when  it  is 
alleged  that  the  penalties  in  question  were  incurred,  became  a 
law  on  the  19tb  of  February,  1900.  (L.  1900,  ch.  20,  General 
Laws,  ch.  31.)  It  is  to  some  extent  a  revision  but  chiefly  a 
re-enactment  of  the  Game  Law  of  1892  and  the  Fisheries, 


People  v,  Bootman.  [Dec, 


OpinioQ  of  the  Court,  per  Vann,  J.  [Vol.  180. 

Game  and  Forest  Law  of  1895,  as  amended  at  varions  times. 
(L.  1892,  cli.  488  ;  L.  1895,  ch.  395.)  So  far  as  the  questions 
presented  by  this  appeal  are  concerned,  it  is  the  same  in  sub- 
stance as  the  acts  considered  by  the  court  in  People  v.  Buffalo 
Fish  Company  (164  N.  Y.  93),  where  it  was  held  that  the 
Fisheries,  Game  and  Forest  Law,  as  amended,  applied  only  to 
such  fish  as  were  taken  from  the  waters  of  this  state,  and  not 
to  those  imported  from  a  foreign  country.  This  conclusion 
was  based  upon  the  ground  that  the  legislature  did  not  intend 
by  the  general  language  used  in  a  statute  so  highly  penal  in 
character  to  include  fish  caught  outside  of  the  state.  While 
three  judges  dissented  from  that  conclusion  and  three  others 
who  sit  in  this  case  but  did  not  sit  in  that,  might  also  have 
reached  a  different  conclusion  had  the  subject  been  before 
them  for  judicial  action,  we  all  feel  bound  by  the  rule  of 
stare  decisis  to  recognize  that  decision  as  settling  the  mean- 
ing of  the  act  then  under  consideration  so  far  as  it  was  involved 
in  the  question  at  that  time  before  the  court.  As  the  lan- 
guage used  in  that  act  in  relation  to  fish  does  not  differ  in 
substance  from  the  language  used  in  the  act  now  before  us  in 
relation  to  game,  we  are  required  by  the  same  rulfe  to  hold 
that  the  legislature  in  enacting  the  Forest,  Fish  and  Game 
Law,  as  it  stood  when  the  defendants  are  alleged  to  have 
violated  it,  did  not  intend  to  make  penal  and  criminal  the 
possession,  in  this  state  during  the  close  season,  of  game  killed 
without  tlie  state  and  brought  here  during  the  open  season. 

It  is  claimed,  however,  that  the  passage  by  Congress  of  a 
statute  known  as  the  "  Lacv  Act,"  removed  an  obstacle  which 
had  previously  prevented  the  application  of  our  game  laws  to 
the  possession  of  imported  game,  and  that  the  operation  and 
effect  thereof  were  expanded  accordingly.  That  act  provides 
in  substance  that  foreign  game  when  transported  into  any  state 
shall  be  subject  to  the  laws  of  that  state,  enacted  in  the  exercise 
of  its  police  powers,  to  the  same  extent  as  if  such  game  had 
been  produced  in  such  state,  and  shall  not  be  exempt  therefrom 
by  reason  of  importation  in  original  packages.  (31  U.  S.  Stat, 
at  Large,  ch,  553.)     It  became  a  law  by  the  approval  of  the 
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president  on  the  26th  of  May,  1900,  nearly  three  months  after 
the  passage  of  the  Forest,  Fish  and  Game  Law.  If  the  Fed- 
eral statute  had  been  passed  first  it  would  not  be  unreasonable 
to  believe  that  the  legislature  intended  to  so  expand  the  mean- 
ing of  our  game  laws  as  to  forbid  the  possession  of  imported 
game  during  the  close  season.  It  was  not  passed,  however, 
until  after  the  enactment  of  the  state  law,  and  hence  can  have 
no  effect  upon  its  meaning  as  declared  by  this  court  in  the 
Buffalo  Fish  Co.  case.  The  defendants  had  a  right  to  act  on 
that  decision  as  a  correct  interpretation  of  the  statute  and  to 
purchase  and  possess  the  game  in  question  at  the  time  and  in 
the  manner  admitted  by  the  stipulation.  A  statute  which 
not  only  imposes  heavy  penalties  but  also  makes  a  violation 
thereof  a  misdemeanor  should  not  receive  a  forced  construc- 
tion but  should  be  construed  strictly  as  required  by  the  gen- 
eral rule  governing  the  subject. 

While  the  legislature  did  not  act  in  time  to  affect  this 
action,  it  has  since  removed  all  doubt  as  to  its  present  inten- 
tion and  has  thrown  some  light  on  its  previous  intention,  by 
so  amending  tlie  Forest,  Fish  and  Game  Law  as  to  provide 
that  "  wherever  in  this  act  the  possession  of  fish  or  game,  or 
the  flesh  of  any  animal,  bird  or  fish,  is  prohibited,  reference  is 
had  equally  to  such  fish,  game  or  flesh  coming  from  without 
the  state  as  to  that  taken  within  the  state."  (L.  1902,  ch. 
194.)  That  amendment  when  read  in  connection  with  the 
Lacy  Act  and  the  decisions  of  the  Federal  courts,  removes 
from  the  region  of  discussion  tlie  questions  considered  in 
the  Buffalo  Fish  Co.  case  in  relation  to  the  application  of 
the  Forest,  Fish  and  Game  Law  to  imported  game,  which  was 
decided,  and  the  effect  of  the  commerce  clause  of  the  Federal 
Constitution,  which,  although  discussed,  was  not  decided. 
(^Matter  of  Rahrer^  140  U.  S.  545 ;  Yamce  v.  Vandercook  Co.<^ 
170  U.  S.  438.) 

It  was  held  by  a  majority  of  the  learned  justices  of  the 
Appellate  Division  that  the  legislature  has  no  power  to  make 
the  possession  of  imported  game  unlawful,  as  it  would  violate 
the  provisions  of  our  State  Constitution  relating  to  the  protec- 


8  People  v.  Bootman.  [Dec., 

Opinion  of  the  Court,  per  Vann,  J.  [Vol.  180. 

tion  of  property.  We  do  not  assent  to  this  proposition.  For 
time  ont  of  mind  and  in  all  jurisdictions,  laws  passed  for  tlie 
protection  of  fish  and  game  have  been  regarded  as  sanctioned 
by  the  police  power  which  belongs  to  every  sovereign  state. 
The  game  and  the  fish  within  the  boundaries  of  the  state 
belong  to  the  people  in  their  unorganized  capacity  and  may 
be  taken  by  any  citizen  without  fee  or  license  at  any  time  dur- 
ing the  open  season.  It  is  to  the  interest  of  the  state  that 
neither  should  be  wasted  or  destroyed  and  that  both  should 
be  carefully  protected,  especially  during  the  breeding  season. 
Without  protection  the  fish  and  game  will  soon  disappear  and 
the  people  thus  be  deprived  of  an  important  source  of  food 
supply,  as  well  as  a  delightful  recreation  which  promotes 
health  and  prolongs  life.  The  protection  of  game  falls  within 
the  legitimate  exercise  of  the  police  power,  because  it  is 
directly  connected  with  the  public  welfare,  which  is  promoted 
by  the  preservation  and  injured  by  the  destruction  of  so  useful 
an  article  of  food,  free  at  the  proper  time  to  all  the  people  of 
the  state.  Laws  passed  for  this  purpose  do  not  interfere  with 
private  property,  for  there  is  no  property  in  living  wild  ani- 
mals and  only  as  the  law  permits  their  capture  is  there  prop- 
erty in  wild  animals  after  they  are  caught  or  killed. 

It  was  lately  declared  by  the  Supremo  Court  of  the  United 
States,  when  affirming  a  judgment  of  this  court,  that  "  the 
preservation  of  game  and  fish  has  always  been  treated  as 
within  the  proper  domain  of  the  police  power,  and  limiting 
the  season  within  which  birds  and  wild  animals  may  be  killed 
or  exposed  for  sale,  and  prescribing  the  time  and  manner  in 
which  fish  may  be  caught,  have  been  repeatedly  upheld  by 
the  courts.  *  *  *  The  taking  and  selling  of  certain  kinds 
of  fish  and  game  at  certain  seasons  of  the  year  tend  to  the 
destruction  of  the  privilege  or  right  by  the  destruction  con- 
sequent upon  the  unrestrained  exercise  of  the  right.  This  is 
regarded  as  injurious  to  the  community,  and,  therefore,  it  is 
within  the  authority  of  the  legislature  to  impose  restriction 
and  limitation  upon  the  time  and  manner  of  taking  fish  and 
game,  considered  valuable  as  articles  of  food  or  merchandise. 
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For  this  purpose  fish  and  game  laws  are  enacted.  The  power 
to  enact  such  laws  has  long  been  exercised,  and  so  beneficially 
for  the  public  that  it  ought  not  now  to  be  called  into  ques- 
tion." {Lawton  v.  Steele,  119  N.  Y,  226,  152  U.  S.  133, 138 ; 
citing  State  v.  Hoberta,  59  N.  II.  256 ;  Commonwealth  v. 
Chopin^  5  Pick.  199 ;  McCready  v.  Virginia,  94  U.  S.  391 ; 
Yinton  V.  Welsh,  9  Pick.  87,  92 ;  Cornmonwealth  v.  Essex 
Co.,  13  Gray,  239,  248 ;  Phelps  v.  Bacey,  60  N.  Y.  10 ;  Hoi- 
yoke  Co.  v.  Lyman,  15  Wall.  500 ;  Gentile  v.  State,  29  Ind. 
409 ;  State  v.  Lewis,  33  N.  E.  Eep.  1024.) 

In  a  more  recent  case  it  was  said  by  that  high  court :  "  From 
the  earliest  traditions  the  right  to  reduce  aniuialsy4?r^  naturae 
to  possession  has  been  subject  to  the  control  of  the  law-giving 
power.  *  *  *  In  most  of  the  states  laws  have  been  passed 
for  the  protection  and  preservation  of  game.  We  have  been 
referred  to  no  case  where  the  power  to  so  legislate  has  been 
questioned,  although  tlie  books  contain  cases  involving  contro- 
versies as  to  the  meaning  of  some  of  the  statutes.  *  *  * 
The  adjudicated  cases  recognizing  the  right  of  the  states  to 
control  and  regulate  the  common  property  in  game  are  numer- 
ous. *  *  *  <  The  wild  game  within  a  state  belongs  to  the 
people  in  their  collective  sovereign  capacity.  It  is  not  the 
subject  of  private  ownership  except  in  so  far  as  the  people  may 
elect  to  make  it  so,  and  they  may,  if  they  see  fit,  absolutely 
prohibit  the  taking  of  it,  or  traffic  or  commerce  in  it,  if  it  is 
deemed  necessary  for  the  protection  or  preservation  of  the 
public  good.'  *  *  *  The  right  to  preserve  game  flows 
from  an  undoubted  existence  in  the  state  of  a  police  power 
to  that  end,  which  may  be  none  the  less  efficiently  called  into 
play,  because,  by  doing  so,  interstate  commerce  may  be 
remotely  and  indirectly  affected.  Indeed,  the  source  of  the 
police  power  as  to  game  birds  flows  from  the  duty  of  the  state 
to  preserve  for  its  people  a  valuable  food  supply."  {Oeer  v. 
Connecticut,  161  U.  S.  519.) 

The  right  to  pass  laws  for  the  protection  of  game  being 
conceded,  as  in  view  of  the  authorities  it  must  be,  the  method 
of  affording  protection  is  necessarily  within  the  discretion  of 
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the  legislature.  It  may  provide  a  close  season  for  the  taking 
of  game,  and  may  prohibit  the  possession  or  sale  of  game 
during  that  season.  It  may  close  the  game  market  through- 
out the  state  during  the  period  of  prohibition,  in  order  to 
remove  temptation  from  poachers  and  pot-hunters,  who  are 
not  apt  to  run  the  risk  of  taking  game  out  of  season  if 
they  cannot  sell  it.  To  do  this  effectively  it  may  be  necessary 
to  close  the  market  as  to  game  taken  without  the  state,  as  well 
as  within,  for  there  are  no  marks  by  which  birds  killed  in 
Michigan  can  be  distinguished  from  those  killed  in  New  York. 
When  enacting  a  game  law  the  legislature  ma}'  provide  for  its 
ready  enforcement,  not  simply  by  making  the  possession  of 
game  during  the  close  season  presumptive  evidence  of  a  vio- 
lation of  the  statute,  but  it  may  go  farther  and,  in  order  to 
prevent  evasion,  fraud  and  perjury,  may  prohibit  the  posses- 
sion of  game  in  this  state  during  the  close  season,  even  if  it 
was  taken  in  another  state  and  brought  here  during  the  open 
season.  The  action  of  Congress  has  taken  away  all  questions 
of  interstate  commerce,  so  that  the  state  can  act  with  entire 
freedom  and  can  prevent  the  shipment  of  game  into  or  out 
of  its  own  territory  ;  and  if  game  is  imj)orted,  it  can  regulate 
or  prohibit  the  sale  thereof.  Such  provisions  are  warranted 
by  the  police  power,  and  are  not  in  conflict  with  either  the 
State  or  Federal  Constitution.  This  appears  from  the  authori- 
ties already  cited,  to  which  we  add  the  following :  Smith  v. 
Maryland  (59  U.  S.  71) ;  State  v.  Randolph  (I  Mo.  App.  15) ; 
Ilaggerty  v.  St.  Z.,  7.  M.  cfe  S.  Co.  (143  Mo.  238) ;  Moth  v. 
StaU  (51  Ohio  St.  209) ;  Magner  v.  State  (97  111.  320) ;  Ex 
parte  Maier  (103  Cal.  476) ;  Smith  v.  State  (155  Ind.  611) ; 
State  V.  Rodman  (58  Minn.  393) ;  Commonwealth  v.  Savage 
(155  Mass.  393) ;  Organ  v.  State  (56  Ark.  270) ;  AUen  v.  WycJc- 
qf{^S  N.  J.  Law,  90, 93) ;  People  v.  Gerler  (92  Hun,  554) ;  Asso- 
ciationfor  Protection  of  Game  v.  Durham  (19  J.  &  S.  306). 
While  it  is  our  duty  to  affirm  the  judgment  of  the  Appellate 
Division,  we  have  felt  constrained  to  consider  the  constitu- 
tional question  discussed  by  that  learned  court,  lest  the  con- 
clusioa  announced  should  be  regarded  as  a  precedent  and  result 
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in  evil.  Wo  do  not  affirm  because,  as  held  below,  the  statute 
would  be  unconstitutional,  if  construed  according  to  the  claim 
of  the  plaintiff,  but  because  it  should  be  construed  in  accord- 
ance with  our  prior  decision. 

The  order  granting  an  additional  allowance  of  $2,000  should 
also  be  affirmed,  because  the  court  had  power  to  make  it,  inas- 
much as  the  action  was  difficult,  owing  to  the  number  of  stat- 
utes to  be  construed  and  authorities  to  be  examined,  and 
extraordinary,  as  it  originally  involved  over  one  million  dol- 
lars and  required  unusual  care  in  preparing  for  trial.  While 
the  demurrers  reduced  the  amount  claimed  to  about  $325,000, 
the  stipulation  making  the  final  reduction  is  dated  but  two 
days  before  the  trial  began.  An  extra  allowance  is  made  to 
reimburse  the  successful  party  in  a  difficult  and  extraordinary 
case  for  the  expense  of  the  litigation,  which  depends  to  some 
extent  upon  the  amount  claimed.  The  plaintiffs  could  not 
allow  the  defendants  to  prepare  for  trial  on  the  theory  that 
a  large  sum  was  involved  and  then  subvert  the  power  of  the 
court  to  make  an  allowance  accordingly  by  stipulating  to 
reduce  their  demand,  after  substantially  all  the  preparation 
had  been  made.  If  this  could  be  done  two  days  before  the 
trial,  we  do  not  see  why  it  coiild  not  be  done  after  the  trial 
had  commenced  and  the  entire  preparation  made.  As  the 
power  to  make  the  allowance  existed,  tlie  amount  thereof, 
subject  to  the  limitation  of  the  statute  which  was  not  exceeded, 
was  within  the  discretion  of  the  courts  below,  and  beyond  our 
power  to  review. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

CcLLEN,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Haight  and 
Werner,  J  J.,  concur. 

Judgment  and  order  affirmed. 
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Emma  M.  Cooper,  as  Administratrix  of  the  Estate  of  Jddson 
M.  Cooper,  Deceased,  Respondent,  v.  The  New  York, 
Ontario  and  Western  Railway  Company,  Appellant. 

Appeal — When  Exception  to  Direction  op  General  Verdict 
Insufficient  to  Authorize  New  Trial.  The  failure  to  object  and 
except  to  the  submission  to  the  jury  of  specific  questions  requiring  a  special 
verdict,  as  to  plaintiff's  intestate's  freedom  from  negligence,  as  to  defend- 
ant's negligence,  and  as  to  the  damages,  is  not  cured  by  an  exception  to 
the  direction  of  a  general  verdict  based  thereon,  and  in  the  absence  of  any 
other  exception  a  judgment  entered  upon  a  verdict  adverse  to  plaintiff 
must  be  affirmed. 

Cooper  V.  iV.  F.,  0.  c5  W.  Ity.  Co.,  84  App.  Div.  42,  reversed. 

(Argued  November  23,  1904;  decided  December  6,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
June  22,  1903,  reversing  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict  directed  by  the  court  after  the  jury 
had  answered  specific  questions  submitted  to  them  and  also 
reversing  an  order  denying  a  motion  for  a  new  trial  and  grant- 
ing a  new  trial  upon  questions  of  law  only.  The  order 
appealed  from  recites  that  "  the  facts  were  examined  and  no 
error  found  therein." 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Lewis  E,  CarVy  TJdelle  BarUett  and  P.  W.  CuUinan  for 
appellant.  Tliis  appeal  to  tlie  Court  of  Appeals  lies  from  the 
order  of  reversal  of  the  Appellate  Division.  (Code  Civ.  Pro. 
§§  190,  1337;  Judson  v.  C,  F.  li.  R.  Co.,  158  N.  Y.  597; 
Vollkommer  v.  Cody,  177  N.  Y.  124.)  The  decision  of  the 
Appellate  Division  should  be  reversed  because  it  was  made  on 
alleged  errors  of  law,  to  which  plaintiff  took  no  exceptions  on 
the  trial.  (Code  Civ.  Pro.'§§  995,  1187;  Collier  v.  Collins, 
172  N.  Y.  99 ;  Alden  v.  Knights  of  Maccabees,  178  X.  Y. 
535;  Thurher  v.  //.  B,,  M.  cj&  F.  li.  Co.,  60  N.  Y.  326 ;  Jud- 
S071  V.  C  F.  /?.  7?.  Co,,  158  N.  Y.  597  ;  If.  I\  Co.  v.  S.  L  Co., 
157  N.  Y.  437 ;  T.  A.  B.  R.  Co.  v.  Ebling,  100  N.  Y.  98 ; 
Roberts  v,  Tobias,  120  N.  Y.  1 ;  Xat.  Harrow  Co.  v.  Bement 
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i&Sons,  163  K  Y.  505 ;  Sullivan  v.  Dunham,  161  N.  Y.  290 ; 
Hoss  V.  Caywoodj  162  N.  Y.  259.)  The  plaintiff  acquiesced 
in  the  snbmission  to  the  jury  by  the  trial  court  of  the  ques- 
tion of  assumed  risk  under  the  name  of  intestate's  contribu- 
tory negligence,  and  cannot  now  be  heard  to  claim  it  was 
error.  (J7.  P.  Co.  v.  S.  I.  Co.,  157  K  Y.  437 ;  Collier  v. 
Collins,  172  N.  Y.  99  ;  Gemon  v.  Iloyt,  90  N.  Y.  631 ;  Boss 
V.  Caywood,  162  N.  Y.  259 ;  Uopkina  v.  Clark,  158  N.  Y. 
299;  Barrett  v.  T.  A.  R.  R.  Co.,  45  K  Y.  628;  FoUock  v. 
P.  L  W.  Co.,  157  K.  Y.  699;  llavyver  v.  BeU,  141  N.  Y. 
140 ;  S.  I.  Co.  V.  Brmon,  171  N.  Y.  488  ;  Wangiier  v.  Grimm, 
169  N.  Y.  421.) 

Frank  C.  Sargent  and  James  Gallagher  for  respondent. 
The  Appellate  Division  granted  a  new  trial  to  the  plaintiff, 
not  "  on  exceptions,"  as  provided  by  subdivision  1  of  section 
190  of  the  Code  of  Civil  Procedure,  bnt  it  did  so  upon  a  ques- 
tion of  law  not  raised  "  on  exceptions,"  exercising  its  discre- 
tionary right  under  the  supervisory  power  of  that  court  upon 
an  appeal  from  an  order  denying  plaintiff's  motion  for  a  new 
trial.  {AUlen  v.  Knights  of  Maccabees,  178  N.  Y.  541 ; 
C(mnor  v.  Walsh,  131  K  Y.  590;  Ilurlhut  v.  Ilurlhut,  128 
N.  Y.  426 ;  S.  0.  Co.  v.  A.  Ins.  Co.,  79  N.  Y.  510 ;  Bodine 
V.  Andrexos,  47  App.  Div.  495  ;  Yogedes  v.  Beakes,  38  App. 
Div.  380;  Whittaker  v.  D.  cfe  //.  C.  Co.,  49  llun,  400; 
Crooks  V.  F.  N'.  Batik,  177  N.  Y.  70 ;  Snehley  v.  Connor,  78 
N.  Y.  218.)  There  were  exceptions  taken  upon  the  trial 
which  are  suflScient  to  sustain  the  reversal  of  the  Appellate 
Division,  but  these  exceptions  were  not  considered  by  that 
court  and  none  of  them  wdre  made  the  basis  of  tho  decision. 
{Young  v.  S.  cfe  N'.  Y.  B.  R.  Co.,  166  N.  Y.  230;  Jmks  v. 
Thmipson,  179  N.  Y.  25.) 

Bartlett,  J.  The  plaintiff  seeks  in  this  action,  as  adminis- 
tratrix, to  recover  damages  caused  by  the  death  of  her  husband 
by  reason  of  the  negligence  of  the  defendant.  The  decep^ed 
was  a  fireman  on  a  freight  engine  of  the  defendant  company 
and  was  instantly  killed  in  a  collision. 
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The  details  of  the  accident  are  immaterial  on  this  appeal. 

This  case  has  been  twice  tried.  The  finst  trial  came  on 
before  Mr.  Justice  Wright  and  a  jury  in  1897,  and  resulted 
in  a  verdict  of  $15,000  for  plaintiflF.  The  judgment  entered 
thereon  was  reversed  by  the  Appellate  Division. 

The  second  trial  was  had  before  Mr.  Justice  Scripture  and 
a  jury  in  April,  1902.  At  the  close  of  the  plaintifiTs  case  the 
defendant  moved  for  a  nonsuit,  and  the  court  reserved  its 
decision  until  after  the  jury  returned  a  special  verdict  upon 
three  questions  submitted  by  the  court,  to  wit :  (1)  Was  the 
plaintiff's  intestate  free  from  negligence  contributing  to  his 
death  ?  (2)  Was  the  defendant  guilty  of  negligence  which 
was  the  direct  cause  of  the  injury  to  the  deceased?  (3) 
What  are  the  damages  ? 

.The  jury  answered  the  first  and  second  questions  in  the 
negative ;  answer  to  the  third  question  was  unnecessary. 
Thereupon  the  court  directed  a  general  verdict  for  the  defend- 
ant and  dismissed  the  complaint.  The  plaintiff  appealed  and 
the  Appellate  Division  reversed  the  judgment  and  order 
denying  motion  for  new  trial  and  a  new  trial  was  ordered. 
From  that  order  this  appeal  is  taken. 

The  order  states  that  the  reyei-sal  is  "  upon  questions  of  law 
only,  the  facts  having  been  examined  and  no  error  found 
therein."  The  plaintiff  moved  to  amend  this  order  by  strik- 
ing out  the  words  above  quoted,  which  motion  was  granted. 
Subsequently  the  defendant  moved  for  a  reargument  of  the 
motion  to  amend  the  order  and  the  words  so  stricken  out  were 
restored,  so  that  the  order  now  reads  as  originally  made. 

The  plaintiff  neither  objected  nor  excepted  to  the  submis- 
sion of  the  three  questions  to  the  jury.  The  only  objection 
and  exception  she  did  interpose  was  to  the  direction  of  a  gen- 
eral verdict. 

This  appeal  is  taken  under  section  190  of  the  Code  of  Civil 
Procedure,  subdivision  1,  which  reads :  "  Appeals  may  be 
taken  as  of  right  to  said  court  (Court  of  Appeals)  *  *  * 
from  orders  granting  new  trials  on  exceptions,  where  the 
appellants  stipulate  that  upon  affirmance,  judgment  absolute 
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shall  be  rendered  against  them."     The  stipulation  was  given 
herein. 

Section  994  of  the  Code  provides  when  and  how  exceptions 
may  be  taken  after  close  of  trial  by  conrt  or  referee,  and  sec- 
tion 995  reads  as  follows :  "  In  any  other  case,  an  exception 
mnst  be  taken,  at  tlie  time  when  the  ruling  is  made,  unless  it 
is  taken  to  the  charge  given  *to  the  jury  ;  in  which  case,  it 
must  be  taken  before  the  jury  have  rendered  their  verdict. 
It  must,  at  the  time  when  it  is  taken,  be  reduced  to  writing 
by  the  exceptant,  or  entered  in  tiie  minutes." 

As  the  plain tiflE  neither  objected  nor  excepted  to  the  sub- 
mission of  the  three  specific  questions  to  the  jury,  she  acqui- 
esced in  that  mode  of  disposing  of  the  case,  so  far  as  the  jury 
were  concerned. 

The  objection  and  exception  to  the  direction  of  a  general 
verdict,  based  on  the  jury's  answers  to  the  first  and  second 
questions  that  the  plaintifiE's  intestate  was  not  free  from  negli- 
gence contributing  to  his  death,  and  that  the  defendant  was 
not  guilty  of  negligence  which  was  the  direct  cause  of  injury 
to  the  deceased,  does  not  enable  the  plaintiff  to  attack  these 
findings.  There  are  no  exceptions  to  the  charge  of  the  trial 
judge  that  survive  these  findings  of  the  jury  standing  in  the 
record  unchallenged. 

The  learned  Appellate  Division  having  stated  in  its  order  that 
the  judgment  and  order  appealed  from  were  reversed  upon  ques- 
tions of  law  only,  we  are  confined  in  our  review  to  errors  of 
law  to  which  exceptions  were  duly  taken.  (Code  of  Civil  Pro- 
cedure, §  1337 ;  VoUkommer  v.  Codijy  177  N.  Y.  124,  127.) 

We  find  no  error  of  law  sustaining  the  order  of  the  Appel- 
late Division  reversing  the  judgment  dismissing  the  complaint 
upon  the  merits,  and  the  order  denying  plaintiff'p  motion  for 
a  new  trial,  and,  therefore,  reverse  the  same,  and  affirm  the 
said  judgment  and  order  of  the  Trial  Term,  with  costs  to  the 
defendant  in  all  the  courts. 

CuLLKN,  Ch.  J.,  Gray,  O'Brien,  Haiqht  and  Vann,  JJ., 
concur  ;  Werner,  J.,  absent. 

Order  reversed,  etc. 
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The  People  of  the  State  of  New  York  ex  rel.  S.  Cohn  & 
Co.,  Appellant,  v.  Nathan  L.  Miller,  as  Comptroller  of 
the  State  of  New  York,  Respondent. 

Corporation  —  Franchise  Tax  —  When  Corporation  Estopped 
FROM  Asserting  That  Preferred  Stock  Certificates  Represent  a 
Debt.  Where  the  construction  of  instruments  purporting  to  be  certifi- 
cates of  the  preferred  stock  of  a  corporation,  which  in  its  articles  of  asso- 
ciation declare  that  the  money  represented  by  them  constitutes  a  part  of 
its  capital  stock,  is  debatable,  as  to  whether  they  are  stock  certificates 
representing  a  contribution  of  capital  to  the  corporate  business  equal  to 
their  face  value,  or  whether  they  are  solely  obligations  for  the  payment  of 
money,  the  corporation  in  a  proceeding  to  determine  its  liability  to  a 
franchise  tax  is  estopped  from  asserting  that  the  amount  represented  by 
them  constitutes  a  debt  to  be  deducted  from  the  original  assessment  made 
by  the  comptroller. 

People  ex  rel,  8,  Cohn  cfc  Co,  v.  MiUer,  94  App.  Div.  564,  affirmed. 

(Argued  November  21,  1904;  decided  December  6,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  June 
6,  1904,  which  modified  and  confirmed  as  modified  a  deter- 
mination of  the  defendant  imposing  a  franchise  tax  upon  the 
relator,  a  domestic  corporation. 

The  certificate  of  relator's  incorporation  reads  in  part  as 

follows : 

"  Certificate  of  Incorporation 

of 

"  S.  Cohn  Co. 

"  State  of  New  York,   | 
"  County  of  New  York,  j 

"We,  the  undersigned,  all  being  persons  of  full  age,  and  at 
least  two-thirds  of  us  being  citizens  of  the  United  States,  and 
at  least  one  of  us  a  resident  of  tlie  State  of  New  Ybrk,  desir- 
ing  to  form  a  stock  corporation  pursuant  to  the  provisions  of 
the  Business  Corporation  Laws  of  the  State  of  New  York,  do 
hereby  make,  sign,  acknowledge  and  file  this  certificate  for 
the  said  purposes  as  follows  -,     *    *    * 
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"  Third:  The  amount  of  tlie  capital  stock  of  the  said  cor- 
poration is  one  hundred  and  fifty  thousand  dollars  ($150,000), 
of  which  one  hundred  thousand  dollars  shall  be  preferred 
debenture  stock,  being  obligations  of  the  company  as  to  divi- 
dends and  capital  and  entitled  to  cumulative  dividends  at  the 
rate  of  six  per  cent  (6%)  per  annum  ;  and  the  remaining  fifty 
thousand  dollars  ($50,000)  shall  consist  of  common  stock. 

^^ Fourth:  That  the  number  of  shares  of  which  the  said 
capital  stock  shall  consist  is  one  thousand  five  hundred  (1,500) 
of  the  par  value  of  one  hundred  dollars  ($100)  each,  and  the 
amount  of  capital  with  which  said  corporation  shall  begin 
business  is  fifty  thousand  dollars  ($50,000).     *     *     * 

"  Sixth :  Its  duration  is  to  be  perpetual.     *     *     * 

"Tn  Witness  Whereof  y  c&c." 

The  relator's  certificate  of  preferred  stock,  so-called,  reads : 

«  No.  50.  Shares. 

"  S.  CoHN  &  Co. 
"Capital  Stock,  $150,000.  Par  Value,  $100  Each. 

"  This  is  to  certify  that is  the  owner 

of     preferred   debenture  shares   of   the 

capital  stock  of  S.  Cohn  &  Co.,  transferable  only  on  the  books 
of  the  company  by  the  holder  thereof  in  person  or  by  attor- 
neys on  surrender  of  this  certificate.  Said  preferred  deben- 
ture stock  shall  entitle  the  holder  thereof  to  receive  out  of 
the  net  earnings,  and  the  company  shall  be  bound  to  pay,  a 
fixed  yearly  cumulative  dividend  of  six  per  centum,  but  no 
more,  payable  semi-annually,  before  any  dividend  shall  be  set 
apart  or  paid  on  the  common  stock.  The  holders  of  this  pre- 
ferred stock  shall,  in  case  of  the  liquidation  or  dissolution  of 
the  company,  be  entitled  to  be  paid  in  full,  both  the  principal 
of  their  preferred  debenture  shares  and  the  accrued  dividends 
charged,  before  any  amount  shall  be  paid  to  the  holders  of 
the  common  stock. 

"  Be  it  further  known,  that  for  value  received  the  company 
hereby  agrees  to  pay  to  the  registered  holder  of  this  certificate 

the  par  value  of  dollars,  the  face  value  thereof, 
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in  gold  coin  of  the  United  States  of  America,  of  the  present 
weight  and  fineness,  or  its  equivalent,  on  the  first  day  of  July, 
one  thousand  nine  hundred  and  twelve.  All  payments  of 
dividends  and  principal  will  be  made  by  the  company  at  its 
office,  No.  11  Maiden  Lane,  New  York  City. 

"  Be  it  further  known,  that  the  terms  and  conditions  gov- 
erning the  payment]  of  this  certificate  and  the  payment  of 
dividends  hereon  are  endorsed  on  the  back  hereof  and  are 
hereby  expressly  made  a  part  of  this  certificate,  as  much  so  as 
if  they  were  fully  written  on  the  face  hereof. 

"  In  Witness  Whereof y  the  said  company  has  caused  its  cor- 
porate seal  to  be  fixed  hereto  and  this  certificate  to  be  signed 
by  its  president  and  treasurer." 

The  further  material  facts  are  stated  in  the  opinion. 

Eagene  O,  Kremer  for  appellant.  The  comptroller  is  not 
authorized  to  compute  the  franchise  tax  upon  the  par  value 
of  the  capital  stock  nor  to  speculate  as  to  what  rule  would 
apply  if  the  facts  were  diflEerent,  but  must  ascertain  the 
amount  of  the  assessable  capital  by  deducting  the  liabilities 
from  the  value  of  the  assets.  {People  ex  rel.  v.  Knight^  173 
N.  Y.  255  ;  People  ex  rel  v.  lioherts,  168  N.  Y.  14;  People 
ex  reL  v.  Roberts^  154  N.  Y.  101 ;  People  ex  rel.  v.  Wempley 
138  N.  Y.  588.)  The  company's  sealed  agreement  to  pay 
$100,000  in  gold  coin  on  the  1st  day  of  July,  1912,  is  a  lia- 
bility. {Corcoran  v.  U.  A,  157  U.  S.  296  ;  People  ex  rel.  v. 
Roberts^  154  N.  Y.  101 ;  People  ex  rel,  v.  Coleman^  126  N.  Y. 
433 ;  People  ex  rel,  v.  Barker^  139  N.  Y.  55.)  The  cer- 
tificates for  $100,000  are  to  be  regarded  as  certificates  of 
indebtedness  and  not  as  certificates  of  stock.  The  question  is 
not  what  the  incorporators  call  the  certificates  but  what  the 
facts  and  circumstances  require  the  court  to  call  them.  {Mat- 
ter of  Bronson^  150  N.  Y.  8 ;  Burrell  v.  B.  R,  R,  Co.^  75 
N.  Y.  211 ;  L.  dk  L,  Ttis.  Co,  v.  Massachusetts^  10  Wall.  566  ; 
Jackson  v.  Myers^  3  Johns.  387;  Post  v.  Weil^  115  N.  Y. 
361 ;  Burt  v.  Rattle,  31  Ohio  St.  116 ;  TIelter  v.  Marine 
Bank,  89  Md.  602  ;  Matter  of  L  Z.  Co,,  L.  R.  [11  Eq.]  478  ; 
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Matter  of  Gen.  Estates  Co,^  L.  R.  [3  Ch.]  758 ;  Edmonds  v. 
B.  F.  Co.,  L.  R.  [36  Ch.  Div.]  220.) 

John  Cunneen^  Attorney-General  ( WilHaw,  II.  Wood  on 
the  brief),  for  respondent.  The  amount  of  relator's  capital 
stock  emploj^ed  within  this  state  for  tlie  year  in  question  was 
a  question  of  fact,  and  the  comptroller's  finding  having  been 
unanimously  affirmed  by  the  Appellate  Division,  is  not  review- 
able here.  {People  ex  rel.  v.  Morgan,  178  N.  Y.  433.)  The 
preferred  debenture  stock  issued  by  the  relator  is  capital  stock 
liable  to  taxation,  within  the  meaning  of  section  182  of  the 
Tax  Law.  (Kent  v.  Q.  JT.  Co.,  78  N.  Y.  159 ;  People  v.  V. 
Ins.  Co.,  15  Johns.  382 ;  City  Bank  v.  Bi^ce,  17  N.  Y.  507 ; 
Carpenter  v.  B.  M.  Co.,  65  N.  Y.  43.) 

Bartletf,  J.  The  comptroller  assessed  the  franchise  tax 
on  the  alleged  capital  stock  of  the  relator  of  $150,000,  for 
the  year  ending  October  31st,  1902.  Thereafter  application 
was  duly  made  for  a  rehearing,  which  was  granted,  and  after 
which  the  comptroller  refused  to  revise  his  original  assess- 
ment. Thereupon  a  writ  of  certiorari  was  duly  issued  to 
review  the  action  of  the  comptroller,  which  resulted  in  an 
order  of  the  Appellate  Division  affirming  the  determination  of 
the  comptroller,  with  a  modification  as  to  the  rate  of  the  tax, 
which  is  unimportant  on  this  appeal. 

The  relator  has  insisted  throughout  these  proceedings  that 
it  was  entitled  to  deduct  the  sum  of  $265,000  of  liabilities, 
which  includes  the  $100,000  of  alleged  preferred  stock.  It 
also  claimed  that  the  greater  part  of  its  capital  stock  was  not 
employed  within  the  state  of  New  York. 

As  the  affirmance  by  the  Appellate  Division  was  unani- 
mous, only  a  single  question  of  law  remains  to  be  examined  on 
this  appeal,  to  wit :  Was  the  relator  entitled  to  deduct  the  sum 
of  $100,000^  the  tot^ amount  of  its  preferred  stock,  as  a  debt  ?. 

This  record  discloses  a  very  remarkable  state  of  affairs. 
^|l^  tfiio^/M'  includes  ita  preferred  stock  as  capital  in  its 
report  to  the  comptroller,  and  its  president,  testifying  in  the 
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certiorari  proceeding, .insists  that  this,  araouiit  represents  an 
indebtedness  aiuiia  ia.no  sensQ.  stock. 

In  its  report  to  the  comptroller  in  December,  1902,  the 
relator  stated  as  follows :  Number  of  shares  of  stock  issued, 
1,500;  amount  paid  into  the  treasury  of  the  company  on 
each  share,  $100.00 ;  amount  of  capital  stock  paid  in  good  will 
$150,000  ;  capital  stock  employed  in  New  York  state,  all. 

The  president  of  tlie  relator,  testifying  in  the  certiorari 
proceeding,  stated  that  the  total  stock  issued  and  outstanding 
was  $50,000,  and  that  tlie  alleged  certificates  of  preferred 
stock  were  not  sliares  of  stock.  lie  was  asked  this  question  : 
"  Was  any  part  of  your  capital  stock  issued  for  good  will  ? 
A.  None  whatever."  lie  also  swore  that  very  little  of  the 
stock  was  employed  in  the  state  of  New  York. 

We  have  quoted  from  this  report  to  the  comptroller  and 
contrasted  it  with  this  testimony  of  the  president  of  the  rela- 
tor, in  order  to  emphasize  the  anomalous  situation  existing  in 
this  proceeding. 

The  legal  question  is  presented  whether  the  laws  of  the 
state  of  New  York  permit  the  organization  of  a  corporation 
in  a  manner  calculated  to  mislead  the  general  public  as  to  the 
amount  of  its  capital  stock  and  its  total  indebtedness. 

The  Stock  Corporation  Law  (Chapter  688,  Laws  of  1892, 
§  40,  as  amd.  by  L.  1892,  ch.  688,  and  L.  1901,  ch.  354)  pro- 
vides: "The  stock  of  every  stock  corporation  shall  be  rep- 
resented by  certificates  prepared  by  the  directoi*s  and  signed 
by  the  president  or  vice-president  and  secretary  or  treasurer 
and  sealed  with  the  seal  of  the  corporation,  and  shall  be  trans- 
ferable in  the  manner  prescribed  in  this  chapter  and  in  the 
by-laws.  No  share  shall  be  transferable  until  all  previous 
calls  thereon  shall  have  been  fully  paid  in." 

Section  47  roads  in  part  as  follows :  "  Preferred  and  com- 
mon stock. —  Every  domestic  stock  corporation  may  issue  pre- 
ferred stock  and  common  stock  and  different  classes  of  pre- 
ferred stock,  if  the  certificate  of  incorporation  so  provides,  or 
by  the  consent  of  the  holders  of  record  of  two-thirds  of  the 
capital  stock,   given   at   a  meeting  called  for  that  purpose, 
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upon  notice  such  as  is  required  for  the  annual  meeting  of  the 
corporation." 

The  remainder  of  this  section  regulates  the  proceedings  of 
this  meeting  of  stockholders,  and  also  provides  as  follows: 
"  And  the  corporation  may,  upon  the  written  request  of  the 
holders  of  any  preferred  stock,  by  a  two-thirds  vote  of  its 
directors,  exchange  the  same  for  common  stock,  and  issue  cer- 
tificates for  common  stock  therefor,  u])on  such  valuation  as 
may  have  been  agreed  upon  in  the  certificate  of  organization 
of  such  corporation,  or  the  issue  of  such  preferred  stock,  or 
share  for  share,  but  the  total  amount  of  such  capital  stock 
shall  not  be  increased  thereby." 

This  last  quotation  indicates  very  clearly  the  nature  of  pre- 
ferred stock  as  understood  by  the  legislature.  It  is  manifest 
that  it  assumed,  as  must  be  the  fact,  that  preferred  stock  rep- 
resented a  contribution  of  capital  precisely  the  same  as  com- 
mon stock,  diflfering  only  as  to  the  preferred  right  of  the 
holder  to  share  in  dividends  or  interest. 

The  Business  Corporations  Law  (Chapter  691,  Laws  of  1892) 
provides :  "  §  3.  Restrictions  upon  commencement  of  busi- 
ness.—  No  such  corporation  shall  incur  any  debts  until  the 
amount  of  capital  specified  in  its  certificate  of  incorporation, 
as  the  amount  of  capital  with  which  it  will  begin  business, 
shall  have  been  paid  in  in  money  or  property." 

Section  5  provides  in  part  as  follows :  "  Payment  of  capital 
stock. —  One-half  of  the  capital  stock  of  every  such  corpora- 
tion shall  be  paid  in  within  one  year  from  its  incorporation, 
or  the  corporation  shall  be  dissolved,  and  the  directors,  within 
thirty  days  after  such  payment  shall  make  a  certificate  of  the 
fact  of  such  payment,"  etc. 

These  provisions  of  the  various  statutes,  relating  to  the 
stock  of  corporations,  indicate  very  clearly  that  the  amount 
of  capital  stock  paid  in  and  certificate  therefor  issued  is 
intended  for  the  information  of  the  general  public  as  to  the 
financial  condition  of  a  corporation  and  that  its  shares  neces- 
sarily represented  money  or  property  contributed  for  the  con- 
duct of  its  business. 
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If  a  corporation  may  organize  with  a  capital  of  $150,000, 
as  alleged  in  its  annual  report  to  the  comptroller  and  on  the 
face  of  its  certificate  of  preferred  stock,  leading  the  general 
public  to  believe  that  the  total  amount  of  its  certificates  repre- 
sents capital  contributed  for  the  conduct  of  its  business,  when 
in  fact  two-thirds  of  the  amount,  instead  of  representing  what 
its  name  indicates,  is  in  fact  a  debt  pure  and  simple,  there  is 
no  safety  in  dealing  with  corporations. 

The  permission  to  issue  preferred  stock  is  practically  allow- 
ing the  stockholders  to  divide  the  profits  of  the  business  in 
such  manner  as  they  may  see  fit.  It  is  the  usual  practice  to 
allow  a  certain  dividend  on  the  preferred  stock,  the  holder 
having  no  right  to  vote ;  also  to  defer  payment  of  dividend 
on  the  common  stock  until  the  claims  of  the  preferred  share- 
)  holders  are  satisfied.  It  is  assumed,  as  matter  of  course,  that 
i  the  total  amount  of  stock,  preferred  and  common,  represents 
an  actual  contribution  of  capital  paid  in  either  in  money  or 
in  property  at  a  legal  valuation. 

The  certificate  of  preferred  stock  in  the  case  at  bar  states 
in  its  heading  that  the  capital  stock  of  the  relator  is  $150,000. 
Nevertheless  we  find  in  the  body  of  the  certificate,  and  in  the 
terms  and  conditions  indorsed  thereon,  that  the  holder  of  the' 
preferred  stock,  in  case  of  liquidation,  is  to  be  paid  in  full 
before  the  holders  of  common  stock  receive  anything,  and  the 
company  agrees  not  to  create  any  lien  superior  to  the  lien  of 
the  certificate. 

It  is  also  provided  :  "Be  it  further  known,  that  for  value 
received,  the  company  hereby  agrees  to  pay  to  the  registered 

holder  of  this  certificate  the  par  value  of 

dollars,  the  face  value  thereof,  in  gold  coin  of  the  United 
States  of  Anjerica,  of  the  present  weight  and  fineness,  or  its 
equivalent,  on  the  first  day  of  July,  one  thousand  nine  hun- 
dred and  twelve." 

This  instrument  is  called  "preferred  debeature .shares  of 
the  capital  stock."  The  word  "  debenture  "  as  defined  means 
"  a  writing  acknowledging  a  debt ; "  when,  therefore,  a  cer- 
tificate is  declared  to  be  a  preferred  debenture  share  of  capi- 
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tal  stock,  it  presents  a  legal  contradiction,  a  debenture  being 
tlie  acknowledgment  of  a  debt  and  a  share  of  stock  represent- 
ing a  contribution  of  capital  to  a  corporate  business  equal  to 
the  amount  of  its  face  value,  either  in  money  or  in  property. 

We  are  of  opinion  that  if  these  certificates  are  to  be  deemed 
solely  obligations  for  the  payment  of  money  and  to  constitute 
the  holders  thereof  creditors  of  the  corporation  on  an  equality 
with  other  creditors,  they  are  not  stock  certificates,  as  they' 
represent  no  contribution  of  capital  as  such.  But  it  is,  to  say/ 
the  least,  very  doubtful  if  such  is  the  legal  import  of  the  cerV 
tificates.  In  form  and  terms  each  certifies  that  the  holder 
thereof  is  the  owner  of  a  certain  number  of  preferred  "  deben- . 
turo  shares  of  the  capital  stock  of  S.  Cohn  &  Company 
*  *  *  said  preferred  debenture  stock  shall  entitle  the 
holder  thereof  to  receive  out  of  the  net  earnings  "  certain/ 
specified  payments.  It  may  be  argued,  in  the  face  of  this* 
explicit  declaration,  that  the  holder  is  the  owner  of  stock  and 
of  the  plain  and  clear  proposition  of  law  that  the  corporation 
cannot  be  a  debtor  to  a  stockholder  for  the  amount  of  his  con- 
tribution to  capital  stock  ;  that  the  promise  to  pay  dividends 
and  principal  at  a  specified  time  should  be  construed  to  be 
merely  a  contract  between  the  stockholders  as  to  the  respec- 
tive rights  of  the  holders  of  different  kinds  of  stock  to  share 
in  the  property  as  between  themselves.  We  do  not  feel 
inclined  to  decide  this  question  in  a  litigation  to  which  none  ^ 
of  the  holders  of  preferred  stock  is  a  party  or  in  a  condition 
to  assert  his  rights.  Wo  do  hold,  however,  that  the  question 
of  the  construction  of  the  instrument  being  clearly  a  debatable 
one  the  relator  should,  in  the  face  of  the  declaration  in  the 
articles  of  association  that  the  money  represented  by  these 
certificates  constitutes  a  part  of  the  capital  stock  of  the  corpo- 
ration, be  estopped  from  asserting  to  the  contrary  in  a  pro- 
ceeding to  determine  their  liability  to  the  franchise  tax. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

CuLLEN,  Ch.  J.,  Gray,  O'Brien,  Haight  and  Vann,  JJ., 
concur ;  Werner,  J.,  absent. 

Order  affirmed. 
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The  People  of  the  State  of  New  York  ex  rel.  Ernest  A. 
Turner,  Respondent,  v.  Otto  Kelsey,  as  Comptroller  of 
the  State  of  New  York,  Appellant. 

Forest  Presiarte  Commission  —  When  Lands  of  Forest  Preserte 
Have  Been  Sold  for  Taxes,  Commission  Entitled  to  ,Notice  to 
Redeem  Required  by  Section  184  of  Tax  Law.  Under  section  220  of 
the  Forest,  Fish  and  Game  Law  (L.  1900,  ch.  20)  the  commission  of  the 
Forest  Preserve  is  given  the  care,  control  and  supervision  of  the  Forest 
Preserve,  and  through  its  wardens,  foresters  and  protectors  actually  occu- 
pies the  preserve,  s6  that  the  commission  is  an  occupant  within  the  mean- 
ing of  section  134  of  the  Tax  Law  (L.  1896,  ch.  908)  which  requires  that 
all  occupants  of  lands  which  have  been  sold  for  taxes  shall  be  given  notice 
to  redeem  before  a  deed  is  given. 

People  ex  rel.  Turner  v.  Kdeey,  96  App.  Div.  148,  reversed. 

(Submitted  November  17,  1904;  decided  December  6,  1904.) ' 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
July  6,  1904,  which  reversed  on  certiorari  a  determination  of 
the  defendant  granting  an  application  by  the  state  for  the 
redemption  of  certain  lands  theretofore  bid  in  by  the  relator 
upon  a  sale  for  tlie  non-payment  of  taxes  and  denying  an 
application  by  the  relator  for  the  issuance  of  a  deed  thereof 
to  him. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  Cumieeii,  Attor^iey- General  (  William  II,  Wood  on  the 
brief),  for  appellant.  The  state  in  its  sovereign  capacity  must 
be  deemed  to  be  in  actual  occupancy  of  land  owned  by  it. 
(L.  1900,  ch.  20  ;  People  ex  rel.  v.  Turner,  145  N.  Y.  451 ; 
People  v.  GavipbelL  152  N.  Y.  51.) 

George  N.  Odramler  for  respondent.  The  theory  that  the 
state,  through  the  forest,  fish  and  game  commission,  is  in  the 
actual  occupancy  of  all  lands  within  the  Forest  Preserve  is 
erroneous.  {Emhury  v.  Burnett,  11  Pot.  52;  Lattay.  Clif" 
ford,  59  Fed.  Rep.  618 ;  Greenleaf  \\  B.,  F.  cfe  C,  L  R.  li. 
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Co.,  132  N.  Y.  415 ;  People  v.  Fan  Rejisaelaer,  9  X.  Y.  329 ; 
People  ex  rel,  v.  Miller^  90  App.  Div.  596  ;  People  ex  rel.  v. 
CampbeU,  67  Ilun,  590 ;  Cornstoch  v.  Bearddey,  15  Wend. 
348 ;  BvL%h  v.  Davidsoii,  16  Wend.  550 ;  Leland  v.  Bennett, 
5  Hill,  286 ;  Rand  v.  J?aZ;<?w,  12  N.  Y.  542.) 

Haight,  J.  The  relator  became  a  purchaser  of  a  large  tract 
of  laud  in  the  Forest  Preserve  upon  a  sale  made  by  the  comp- 
troller of  the  state  in  December,  1900.  At  the  time  of  such 
sale  the  title  to  the  land  was  in  dispute  between  the  state  and 
individuals,  but  subsequently  the  controversy  was  adjusted 
and  the  individuals  claiming  to  be  owners  executed  and 
delivered  to  the  People  of  the  state  a  quitclaim  deed  but 
specifically  stating  therehi  that  it  was  subject  to  all  taxes  upon 
the  land  and  tax  sales  thereof.  It  thus  became  the  duty  of 
the  state,  through  its  proper  officers  or  agents,  to  redeem  the 
land  so  sold  to  the  relator  within  the  time  required  by  law,  but 
through  some  oversight  on  the  part  of  such  officers  or  agents 
no  redemption  had  been  made  of  the  parcel  here  in  contro- 
versy prior  to  the  demand  for  a  deed  from  the  comptroller  by 
the  relator.  Subsequently,  and  in  October,  1903,  the  forest 
commission  made  application  to  the  comptroller  to  be  allowed 
to  i-edeem  in  behalf  of  the  People  on  the  ground  that  the 
relator  had  neglected  to  serve  the  notice  required  to  be  served 
upon  occupants,  pureuant  to  section  134  of  the  Tax  Law. 
The  comptroller  permitted  such  redemption  under  the  objec- 
tions of  the  relator. 

The  question  brought  up  for  review  is  as  to  whether  the 
forest  com  nission  was  the  occupant  of  the  lands  in  question, 
so  as  to  be  entitled  to  the  notice  provided  for  by  the  statute. 

As  we  have  seen,  the  lands  in  question  are  a  part  of  the 
Forest  Preserve  purchased  by  the  state,  but  subject  to  the 
payment  of  the  taxes  theretofore  levied  thereon.  Under  the 
Constitution  (Art.  7,  §  7)  ''  the  lands  of  the  State,  now  owned 
or  hereafter  acquired,  constituting  the  Forest  Preserve  as 
now  fixed  bv  law  *  *  *  shall  not  be  leased,  sold  or 
exchanged,  or  be  taken  by  any  corporation,  public  or  pri- 
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vate."  Whether  the  comptroller,  under  this  provision  of  the 
Constitution,  had  the  power  to  execute  and  deliver  to  this 
relator  a  conveyance  of  the  lands  in  question  or  whether  the 
relator  can  avail  himself  of  the  oversight  or  neglect  of  duty  of 
the  officers  of  the  state  to  redeem,  are  questions  which  we 
shall  not  now  consider  or  determine.  This  case  differs  from 
that  of  Wells  v.  Johnston  (171  X.  Y.  324),  and  we  prefer  to 
rest  our  decision  upon  questions  that  were  not  involved  in 
that  case.  We  have  referred  to  the  provisions  of  the  Consti- 
tution for  the  purpose  of  showing  that  these  lands  are  forever 
reserved  for  the  Forest  Preserve  and  that  no  power  exists  on 
the  part  of  the  legislature  or  of  any  officer  or  department  of 
the  state  to  dispose  of,  or  in  any  manner  deprive  the  People  of 
their  title  to  the  lands. 

Not  only  are  these  lands  brought  within  the  protecting 
power  of  the  Constitution,  but  that  of  the  legislature  as  well. 
Various  statutes  have  been  enacted,  by  which  the  police 
power  is  extended  over  this  territory.  It  is  made  a  public 
park,  placed  under  the  care,  control  and  supervision  of  a  com- 
mission and  watched  and  guarded  by  >vardens,  foresters  and 
game  protectors  who  actually  reside  upon  the  preserve  and 
who  may  arrest  violators  of  the  statute  in  cases  specified,  with- 
out warrant. 

The  statute  requiring  notice  to  bo  given  to  "occupants" 
has  been  careful  to  define  the  term  as  meaning  "  a  person  who 
has  lawfully  entered  upon  the  lands  so  occupied  and  is  in  pos- 
session of  the  same  to  the  exclusion  of  every  other  person," 
and  the  term  "  occupancy "  as  meaning  "  the  actual,  lawful 
and  exclusive  use  and  possession  of  such  lands  and  premises 
by  such  an  occupant."  Tlie  commission  of  the  Forest  Pre- 
serve, under  section  220  of  the  Forest,  Fish  and  Game  Law 
(Ch.  20  of  the  Laws  of  1900),  is  given  the  care,  control 
and  supervision  of  the  Forest  Preserve.  Care,  control  and 
supervision  include  the  right  of  possession,  and  the  commis- 
sion, through  its  wardens,  foresters  and  protectors,  actually 
occupy  the  preserve.  In  considering  these  statutes,  this  court 
in  the  case  of  People  v.  Turner  (145  N.  Y,  451)  has  held 
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that  the  forest  commission,  as  the  representative  of  tlie  state, 
has  the  actual  possession  of  the  lands  embraced  in  tlie  Forest 
Preserve.  This  view  was  approved  in  the  more  recent  case 
of  People  ex  rel.  Forest  Coram,  v.  Campbell  (152  N.  Y.  51). 
We  tliink,  therefore,  that  the  statute,  as  heretofore  construed 
by  us,  constitutes  the  commission  an  occupant  within  tlie  mean- 
ing of  tlie  statute  and  entitled  it  to  a  notice  to  redeem. 

The  order  of  the  Appellate  Division  should  bo  reversed  and 
that  of  the  comptroller  affirmed,  with  costs  in  all  courts. 

CuLLEN,  Ch.  J.,  Gray,  O'Brien,  BARTLErr,  Vaxn  and 
Werner,  JJ.,  concur. 

Order  reversed,  etc. 


George  W.  Sauer,  Appellant,  v.  The  City  of  New  York, 

Respondent. 

New  York  (Cftt  of)  —  Damages  Arising  from  Construction  and 
Maintenance  of  Viaduct  in  One  Hundred  and  Fifty-fifth  Street, 
Are  Damnum  Absque  Injuria.  The  construction  of  the  elevated  viaduct 
along  One  Hundred  and  Fifty-fifth  street,  in  the  city  of  New  York,  under 
chapter  576  of  the  Laws  of  1887,  the  fee  of  which  street  is  in  the  city, 
constituted  a  devotion  of  the  street  to  a  proper  street  use;  the  structure  is 
not,  therefore,  a  nuisance,  and  the  damages  caused  to  an  owner  of  property 
abutting  thereon  by  its  construction  and  maintenance  urc  damnum  absque 
i7\jnria ;  and,  in  the  absence  of  legislation  authorizing  it,  he  is  entitled  to 
no  relief,  cither  legal  or  equitable. 

Sauer  v.  City  of  New  York,  90  App.  Div.  36,  affirmed. 

(Argued  November  21,  1904;  decided  December  6,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 10,  1904,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Ahram  I.  Elkits  and  Carlisle  J,  Gleason  for  appellant. 
Plaintiffs  easements  of  light,  air  and  access  in  and  over  One 
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Hundred  and  Fifty-fifth  street  and  Eighth  avenue  are  prop- 
erty of  which,  under  the  Constitution,  he  cannot  be  deprived 
without  compensation.  {Stor^-  v.  I^l.  li,  R,  Co.^  90  N.  Y. 
122 ;  Lahr  v.  El.  li.  R.  Co.,  104  N.  Y.  268 ;  Kane  v.  EL 
R.  R.  Co.,  125  N.  Y.  164;  Reining  v.  Ry.  Co.,  128  N.  Y. 
157.)  PlaintiflE  has  been  deprived  of  these  easements  by  the 
structure  in  question.  {Story  v.  R.  R.  Co.,  90  N.  Y.  122; 
Reining  v.  R.  R.  Co.,  128  N.  Y.  157 ;  Kelliyiger  v.  F.  S.  S. 
R.  R.  Co.,  50  N.  Y.  206 ;  Fobea  v.  R.,  W.  <&  0.  R.  R.  Co., 
121  N.  Y.  505.)  The  city  cannot  avoid  the  obUgation  to  com- 
pensate plaintiflF  for  the  destruction  of  his  easements  upon  the 
ground  that  the  viaduct  is  a  proper  street  use.  {Story  v. 
JSr.  T.  El.  R.  R.  Co.,  90  N.  Y.  122 ;  Lahr  v.  M.  E.  R.  Co., 
lOi  N.  Y.  291 ;  Reining  v.  iV^.  Y.  El.  R.  R.  Co.,  128  N.  Y. 
157 ;  Knox  v.  Mayor,  etc.,  55  Barb.  404 ;  Williainette  v.  0.  R. 
i&  K.  Co.,  26  Oreg.  24;  Dillon  on  Mun.  Corp.  §  722;  B.  <& 
P.  R.  R.  Co.  V.  Church,  108  U.  S.  317 ;  State  v.  Burdetta,  73 
Md.  185 ;  R.  R.  Co.  v.  Angel,  41  X.  J.  Eq.  316 ;  Sullivan  v. 
Ware,  72  Cal.  248;  Kane  v.  El.  R.  R.  Co.,  125  N.  Y.  164.) 
Tlie  city  cannot  avoid  liability  to  this  plaintiff  upon  the  claim 
that  this  viaduct  was  erected  in  the  exercise  of  a  governmental 
function.     {Sammons  v.  City  of  GloversviUe,  175  N.  Y.  346.) 

John  J.  Delany,  Corporation  Counsel  {Theodore  Connoly 
of  counsel),  for  respondent.  A  property  owner  who  suffers 
consequential  damage  through  the  work  of  improvement  in  a 
public  street  conducted  under  lawful  authority,  must  bear  his 
loss  as  an  incident  to  the  use  of  the  street  by  the  community. 
{Raddiff  v.  Mayor,  etc.,  4  N.  Y.  195 ;  Fries  v.  iV.  T.  <&  II. 
R.  R.  Co.,  169  N.  Y.  270  ;  Matter  of  Andersen,  178  N.  Y. 
416;  Muhlker  v.  K.  Y.  cJ&  U.  R.  R.  Co.,  173  ^.  Y.  549 ; 
Bohan  V.  P.  J.  G.  L.  Co.,  122  N.  Y.  18 ;  Benn^r  v.  A.  D. 
Co.^  134  N.  Y.  156;  Fohnsbee  v.  City  of  Amsterdam,  142 
N.  Y.  118 ;  Hill  V.  Mayor,  139  N.  Y.  495  ;  Huff  mire  v.  City 
of  Brooklyn,  162  N.  Y.  584;  Uppington  v.  City  of  I^ew 
York,  165  N.  Y.  222 ;  Bates  v.  Holhrook,  171  N.  Y.  460.) 
The  viaduct  is  a  public  street,     {Matter  of  jV.  Y,  D.  Ry. 
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Co.,  107  N.  Y.  42;  Matter  of  P,  R,  T,  Co.  v.  DaaK,  125 
N.  Y.  03;  S:  P.  Asm,  v.  Mayor,  etc.,  152  N.-Y.  257;  Tat 
lot  V.  N,  Y,  i&  IL  R.  R.  Co.,  151  X.  Y.  155 ;  Uline  v.  iT.  Y. 
C.  i&  IL  R.  R.  R.  Co.,  101  N.  Y.  108 ;  A.  B.  N.  Co.  v. 
X.  Y.  El.  R,  R.  Co.,  129  X.  Y.  252 ;  Bischoff  v.  N.  Y.  El. 
R.  R.  Co.,  138  X.  Y.  257;  Flynn  v.  X.  Y.  C  <J&  //.  R.  R. 
R.  Co.,  142  X.  Y.  11 ;  Fries  v.  .V.  Y.  c&  //.  R.  R.  Co.,  169 
X.  Y.  270 ;  Muhlker  v.  iV^.  Y.  <&  II.  R.  R.  Co.,  173  X.  Y. 
549;  Chicago  v.  Taylor,  125  U.  S.  261.)  A  street  may  be 
devoted  to  any  new  use  so  long  as  that  use  is  a  street  use. 
(Cooley  on  Const.  Lim.  [7th  ed.]  800 ;  People  v.  Kerr,  27 
X.  Y.  192.) 

Haight,  J.  This  action  was  brought  to  enjoin  the  defend- 
ant from  using  a  viaduct  constructed,  in  1893,  along  155tli 
street,  witli  approaches  from  Eiglith  avenue,  in  the  city  of 
Xew  York,  to  compel  tlie  removal  of  the  same  and  to  recover 
damages.  The  plaintiff  is  the  owner  of  premises  situated  on 
the  southwesterly  corner  of  Eighth  avenue  and  One  Hundred 
and  Fiftv-fifth  street,  on  which  he  maintained  a  frame  biiild- 
ing  known  as  the  "  Atlantic  Casino,"  as  a  public  resort  for 
i-ecreation  and  amusement,  until  the  same  was  destroyed  by 
fire  in  1897.  The  city  of  Xew  York  is  the  owner  in  fee  of 
155tli  street  and  8th  avenue,  and  holds  the  same  in  trust  for 
tlie  public  as  highways.  155th  street  had  been  regulated  and 
graded  from  8th  avenue  westerly  to  Bradhurst  avenue,  which 
runs  along  the  foot  of  a  bluff  about  70  feet  high.  The  street, 
as  laid  out  on  the  records,  ascends  the  bluff  and  continues  on 
westerly  to  the  Xorth  river,  but  it  had  never  been  opened  and 
graded  from  Bradhurst  avenue  up  the  bluff  to  St.  Xicholas 
place.  A  bridge  known  as  McComb's  Dam  bridge  had  been 
constructed  over  the  Harlem  river,  at  the  easterly  end  of 
155tli  street,  and  from  that  bridge  to  Bradhurst  avenue  was 
substantially  a  level  plain. 

The  legislature,  by  ch.  576  of  the  Laws  of  1887,  authorized 
the  commissioner  of  public  works  of  the  city  of  Xew  York, 
with  the  approval  of  the  board  of  estimate  and  apportion- 
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raent,  to  improve  155th  street  by  erecting  an  elevated  iron 
roadway,  viaduct  or  bridge  from  the  top  of  the  bluff  at 
St.  Nicholas  place  over  155th  street  to  McComb's  Dam  bridge, 
with  the  necessary  abutments  and  arches  over  intersecting 
avenues,  and  approaches  thereto  for  the  passage  of  animals, 
persons,  vehicles  and  traffic.  Subsequently  the  viaduct  or 
bridge  complained  of  was  constructed  according  to  the  pro- 
visions of  this  act.  In  front  of  the  plaintiff's  premises  it  is 
50  feet  above  the  surface  of  155th  street  as  originally  graded. 
The  surface  of  the  street  as  it  existed  prior  to  tlie  construc- 
tion of  the  viaduct  has  not  been  changed,  but  remains  unob- 
structed for  public  travel,  except  as  interfered  with  by  the 
necessary  abutments  upon  which  tlie  viaduct  rests  and  the 
stairway  leading  thereto. 

The  plaintiff  has  undoubtedly  suffered  consequential  dam- 
ages by  reason  of  the  construction  and  maintenance  of  the 
viaduct  for  which  the  legislature  might  properly  provide. 
His  ingress  and  egress,  together  with  the  free  and  uninter- 
rupted circulation  of  air  and  light,  have  been  impaired,  and 
the  value  of  his  property  has  been  decreased  by  reason  of 
dust,  dirt  and  noise  occasioned  by  the  structure.  It  may  be 
that  he  has  a  remedy  under  existing  statutes,  but  that  ques- 
tion we  are  not  now  called  upon  to  determine.  The  question 
now  before  us  is  whether,  he  is  entitled,  as  a  matter  of  riglit, 
to  the  injunction  prayed  for  and  for  the  damages  suffered. 
It  has  been  found  as  a  fact  upon  the  stipulation  of  the  parties 
that  long  "  prior  to  the  year  1886  (the  time  when  the  plaintiff 
became  the  owner  of  the  lauds  in  question),  the  title  in  fee 
simple  to  the  lands  included  within  the  lines  of  Eighth  ave- 
nue and  One  Hundred  and  Fifty-fifth  street  had  been  duly 
acquired  according  to  the  statutes  in  such  case  made  and  pro- 
vided, and  its  ancient  grants  and  chartei's,  by  the  Mayor, 
Aldermen  and  Commonalty  of  the  City  of  New  York,  and 
tliese  streets  were  duly  designated  as  public  streets  and  high- 
ways according  to  law  and  were  used  and  maintained  as  such 
streets  and  highways  in  the  City  and  County  of  New  York." 
The  fee  of  the  street  having  been  acquired  according  to  the 
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provisions  of  the  statute,  we  must  assume  tliat  full  compensa- 
tion was  made  to  the  owners  of  the  lands  through  which  the 
streets  and  avenues  were  laid  out,  and  that  thereafter  the 
owners  of  lands  abutting  thereon  hold  their  titles  subject  to 
all  of  the  legitimate  and  proper  uses  to  which  the  streets  and 
public  highways  may  be  devoted.  As  such  owners  they  are 
subject  to  the  right  of  the  public  to  grade  and  improve  the 
streets,  and  they  are  presumed  to  have  been  compensated  for 
any  future  improvement  or  change  in  the  surface  or  grade 
rendered  necessary  for  the  convenience  of  public  travel, 
especially  in  cities  where  the  growth  of  population  increases 
the  use  of  the  highways.  The  rule  may  be  diflferent  as  to 
peculiar  and  extraordinary  changes  made  for  some  ulterior 
purposes  other  than  the  improvement  of  the  street,  as  for 
instance,  where  the  natural  surface  has  been  changed  by  arti- 
ficial means,  such  as  the  construction  of  a  railroad  embank- 
ment or  a  bridge  over  a  railroad  making  elevated  approaches 
necessary.  But  as  to  changes  from  the  natural  contour  of  the 
surface  rendered  necessary  in  order  to  adapt  the  street  to  the 
free  and  easy  passage  of  the  public  they  may  be  lawfully 
made  without  additional  compensation  to  abutting  owners, 
and  for  that  purpose  bridges  may  be  constructed  over  streams 
and  viaducts  over  ravines,  with  approaches  thereto  from  inter- 
secting streets. 

The  leading  case  upon  this  question  is  that  of  liadcliff^s 
Executors  v.  Mayor ^  etc.^  of  Brooklyn  (4  N.  Y.  195).  In  that 
case  the  city  of  Brooklyn,  in  grading  a  street,  caused  an  embank- 
ment to  be  dug  away,  whereby  the  premises  of  the  plaintiffs 
were  undermined  and  caved  in,  causing  them  heavy  damage. 
It  was  held  that  in  the  absence  of  proof  showing  a  failure  to 
exercise  proper  care  and  skill  in  the  execution  of  the  work, 
no  action  for  damages  could  be  maintained  by  the  adjacent 
owner.  Bronson,  Ch.  J.,  in  delivering  the  opinion  of  the 
court,  said  :  "  In  some  instances  the  landowner  will  suffer  a 
heavy  loss,  and  this  case  may  perhaps  be  one  of  the  number, 
but  it  is  damnum  absque  injuria  and  the  owner  must  bear  it. 
He  often  gets  the  benefit  for  nothing,  when  the  value  of  his 
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land  is  increased  by  opening  or  improving  a  street  or  high- 
way ;  and  lie  must  bear  the  burden  in  the  less  common  case 
of  a  depreciation  in  vahie  in  consequence  of  the  work." 
This  case  has  been  repeatedly  followed  in  this  state  in  numer- 
ous cases  which  have  been  collated  and  cited  by  Mabtin,  J., 
in  the  case  of  Fries  v.  N.  Y.  <&  IL  R.  R,  Co.  (169  N.  Y.  270, 
283).  In  the  case  of  TrcmaportcUion  Co.  v.  Chicago  (99  C  S. 
635)  the  city  was  engaged  in  constructing  a  tunnel  under  the 
Chicago  river  for  street  purposes.  In  doing  the  work  the 
plaintiffs  access  to  its  wharf,  in  the  navigation  of  the  river,  as 
well  as  its  access  to  its  warehouse  from  the  street,  was  tem- 
porarily impeded,  and  the  plaintiff  suffered  damages  thereby. 
The  improvement  was  made  under  the  authority  conferred  by 
the  legislature.  It  was  held  that  the  municipality  was  not 
liable.  Mr"  Justice  Strong,  in  delivering  the  opinion  of  the 
court,  said :  "  It  is  undeniable  that  in  making  the  improve- 
ment of  which  the  plaintiffs  complain  the  city  was  the  agent 
of  the  state,  and  performing  a  public  duty  imposed  upon  it 
by  the  legislature ;  and  that  persons  appointed  or  authorized 
by  law  to  make  or  improve  a  highway  are  not  answerable  for 
consequential  damages,  if  tliey  act  within  their  jurisdiction 
and  with  care  and  skill,  is  a  doctrine  almost  universally 
accepted  alike  in  England  and  in  this  country.  *  *  * 
The  state  holds  its  highways  in  trust  for  the  public.  Improve- 
ments made  by  its  direction  or  by  its  authority  are  its  acts, 
and  the  ultimate  responsibility,  of  course,  should  rest  upon 
it.  But  it  is  the  prerogative  of  the  state  to  be  exempt  from 
coercion  by  suit,  except  by  its  own  consent.  This  preroga- 
tive would  amount  to  nothing  if  it  does  not  protect  the  agents 
for  improving  highways  wliieh  the  state  is  compelled  to 
employ.  The  remedy,  therefore,  for  a  consequential  injury 
resulting  from  the  state's  action  through  its  agents,  if  there  be 
any,  must  be  that,  and  that  only,  which  the  legislature  shall  give. 
It  does  not  exist  at  common  law.  The  decisions  to  which  we  have 
referred  were  made  in  view  of  Magna  Charta,  and  the  restric- 
tion to  be  found  in  the  constitution  of  every  state,  that  private 
property  shall  not  be  taken  for  public  use  without  just  com- 
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peiisation  beino:  made.  But  acts  done  in  the  proper  exercise 
of  governmental  powers,  and  not  directly  encroaching  npon 
private  property,  thongh  their  consequences  may  impair  its 
use,  are  univei-sally  held  not  to  be  a  taking  within  the  mean- 
ing of  the  constitutional  provision.  They  do  not  entitle  the 
owner  of  such  property  to  compensation  from  the  state  or  its 
agents,  or  give  him  any  right  of  action.  This  is  supported 
by  an  immense  weight  of  authority."  (See  Smith  v.  Corporor 
tion  of  Washington,  20  How.  [C  S.]  135  ;  Chicago  v.  Tay- 
lor, 125  U.  S..  161 ;  Governor  c6  Co,  of  The  CaM  Plate  Mfgrs. 
V.  Meredith,  4  Durnf.  &  East,  794 ;  Sutton  v.  Clarice,  6 
Taunt.  2S ;  Boulton  v.  Crowther,  2  Barn.  &  Cres.  703  ;  Green 
V.  Borough  of  Reading,  9  Watts  [Pa.],  382;  O* Connor  v. 
Pittsburgh,  18  Pa.  St.  187  ;  Cullender  v.  Marsh,  1  Pick.  418  ,- 
City  of  Chicago  v.  Rumsey,  87  111.  348,  363,  and  authorities 
there  cited ;  see,  also,  Cooley  on  Const.  Lim.,  page  542  and 
notes.) 

In  the  case  under  consideration,  as  we  have  seen.  One  Hun- 
dred and  Fifty-iifth  street  continued  west  to  Bradhurst  ave- 
nue. There  it  met  a  steep  bluff  seventy  feet  high,  on  the  top 
of  which  was  St.  Nicholas  place.  The  title  of  the  street  up 
the  bluff  had  been  acquired  and  recorded,  but  it  had  never 
been  opened  and  worked  as  a  street.  The  bluff  was  the  natu- 
ral contour  of  the  surface,  and  for  the  purpose  of  facilitating 
the  easy  and  safe  travel  of  the  public  from  St.  Nicholas  place 
to  other  portions  of  the  city  the  legislature  authorized  the 
construction  of  the  viaduct  in  question.  It  is  devoted  to  ordi- 
nary traffic  by  teams,  vehicles  and  pedestrians.  It  is  prohib- 
ited for  railroad  purposes.  It  is  one  of  the  uses  to  which  pub- 
lic highways  were  primarily  opened  and  devoted.  It  was 
Constructed  under  legislative  authority  in  the  exercise  of  gov- 
ernmental powers  for  a  public  purpose.  It  is  not,  therefore, 
a  nuisance  and  the  plaintiff  is  not  entitled  to  have  its  main  te- 
ns nee  enjoined  or  to  recover  in  this  action  the  consequential 
damages  sustained. 

The  iudojment  should  be  affirmed,  with  costs. 
-3 
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Vann,  J.  (dissenting).  I  dissent  upon  the  ground  that  the 
construction  by  a  municipal  corporation  of  a  new  and  inde- 
pendent street  in  the  form  of  a  bridge,  fifty  feet  high  and 
sixty-three  feet  wide,  extending  lengthwise  through  block 
after  block  over  an  existing  street,  wliich,  graded  and  paved 
for  years,  is  left  undisturbed  except  by  the  huge  columns  sup- 
porting the  elevated  structure,  is  neither  the  improvement  of 
the  street  as  a  street,  nor  a  proper  street  use  sanctioned  by 
precedent,  or  coming  within  the  reasonable  contemplation  of 
the  parties  when  the  fee  of  the  surface  street  was  acquired 
from  the  abutting  owner,  who  lias  no  access  to  the  aerial  street 
from  his  own  premises,  and  when  this  is  done  without  com- 
pensation, it  is  a  taking  of  private  property  for  public  use  in 
direct  violation  of  the  Constitution. 

Bartlett,  J.  (dissenting).  I  agree  with  Judge  Vann's 
memorandum  of  dissent. 

Under  the  judgment  about  to  be  made  the  city  could  bridge 
Fifth  avenue,  from  llOtli  street  to  Washington  Square,  at  a 
Jevel  above  the  heights  of  the  adjoining  structures,  thereby 
•  mpairing  the  light,  air  and  access  of  every  residence  and 
ousiness  building,  and  under  the  plea  of  a  street  use  escape  all 
liability  for  damages.  If  this  can  be  done  it  simply  amounts 
to  confiscation. 

The  prevailing  opinion  cites  liadcliff^s  Executors  v.  Mayor^ 
etc.,  of  Brooklyn  (4  N.  Y.  195),  and  the  line  of  cases  following  it, 
which  hold  that  the  legitimate  change  of  the  grade  of  a  street  to 
the  damage  of  abutting  lot  owners  is  damnum  absque  injuria. 

In  the  case  at  bar  there  is  no  change  of  grade ;  it  is  stipu- 
lated in  the  case  as  follows :  "  The  grade  and  surfaces  of  155th 
Street  and  8th  Avenue,  in  front  of  the  plaintiflE's  premises,  as 
they  existed  on  June  15th,  1887,  have  not  been  changed  by 
the  erection  of  the  viaduct,  and  the  said  surfaces  of  said  streets 
remain  as  before,  open  to  the  public,  except  for  the  obstruc- 
tion by  the  columns  of  the  viaduct  as  before  stated." 

It  is  thus  apparent  that  the  change-of -grade  cases  have  no 
application. 
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It  is  to  be  said  of  these  cases  that  they  involve  a  principle 
that  has  been  condemned  in  many  jurisdictions  and  the  hard- 
ship of  which  has  been  cured  in  some  of  the  states  by  consti- 
tutional amendment  providing  for  the  payment  of  such  dam- 
ages.    It  is  a  doctrine  wliich  ought  not  to  be  extended- 

In  Reining  v.  iT.  F.,  Z.  c6  W.  By.  Co.  (128  N.  Y.  167, 
164)  Judge  Andrews,  in  applying  the  law  of  the  elevated 
railroad  cases,  as  laid  down  in  the  Stmn/  case,  said :  "  It  is  no 
longer  open  to  debate  in  this  state  that  owners  of  lots,  abut- 
ting on  a  street,  the  fee  of  which  is  in  tlie  municipality  for 
street  use,  although  they  have  no  title  to  the  soil,  are  never- 
theless entitled  to  the  benefit  of  the  street  in  front  of  their 
premises  for  access  and  other  purposes,  of  which  they  cannot 
be  deprived  except  upon  compensation." 

I  am  of  opinion  that  the  structure  in  the  case  before  us  is 
a  bridge  built  along  and  above  a  street  and  cannot  be  regarded 
as  a  "  street  use." 

If  such  an  erection  can  be  permitted  to  exiet,  it  falls  within 
the  doctrine  of  the  elevated  railroad  cases,  and  notwithstand- 
ing the  title  of  the  streets  is  in  the  city,  the  abutting  owner  is 
entitled  to  compensation  for  such  damages  as  he  has  suffered. 

CuLLEN,  Ch.  J.,  Gray  and  O'Brien,  JJ.,  concur  with 
Haight,  J. ;  Vann  and  Bartlbtt,  JJ.,  read  dissenting 
opinions ;  Werner,  J.,  absent. 

Judgment  affirmed. 

EoYAL  Baking  Pow^der  Company,  Respondent,  v.  Raymond 
HoAGLAND  et  al.,  as  Executors  of  Joseph  C.  Hoagland, 
Deceased,  Appellants. 

Contract — Construction  op  a  Contract  by  Which  Transferrer 
of  Stock  and  Business  of  a  Corporation  Agreed  to  Assume  and 
Pay  Indebtedness  Accruing  Before  a  Certain  Date.  The  owner  of 
the  stock  of  a  corporation  agreed  to  transfer  it  to  a  new  corporation  to  be 
organized  to  take  over  the  stock  of  its  predecessor  and  several  other  cor- 

* 

porations  engaged  in  the  same  business;  in  this  agreement  he  stipulated 
that  the  old  company  should  be  free  and  discharged  from  all  indebtedness 
matured  and  payable  before  a  certain  date,  and  that  he  would  assume 
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any  part  of  such  indebtedness  which  for  any  reason  it  might  not  be  prac- 
ticable to  discharge  before  that  date;  before  that  date  the  old  company 
had  obtained  a  judgment  in  England  against  the  infringer  of  a  copyright, 
from  which  judgment  an  appeal  had  been  taken,  and,  pursuant  to  the 
practice  in  England,  the  costs  of  the  action  were  paid  to  the  solicitors  of 
the  old  company,  under  an  undertaking  that  they  should  be  repaid  to 
the  appellant  if  the  judgment  should  be  reversed;  upon  settlement  with 
the  solicitors  of  the  old  company,  the  owner  thereof  applied  such  costs 
upon  their  bill;  some  time  after  the  transfer  of  the  stock  of  the  old  com- 
pany to  the  new  company  the  judgment  was  reversed,  and  the  new  com- 
pany, upon  demand  of  the  appellant,  repaid  the  costs.  Held,  that  the 
owner  of  the  stock  of  the  old  company,  or  his  estate,  was  liable,  under  the 
agreement,  to  the  new  company  for  the  amount  of  the  costs  refunded  by  ' 
it  to  the  appellant. 
Eoyal  Baking  Powder  Co.  v.  IToagland,  87  App.  Div.  615,  affirmed. 

(Argued  November  22,  1904;  decided  December  6,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  first  judicial  department,  entered 
November  5,  1903,  affirming  a  judgment  in  favor  of  plain- 
tiflE  entered  upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

William  N,  Dyhman  for  appellants.  Mr.  Hoagland  was 
entitled  to  credit  for  the  monev  in  the  solicitors'  hands.  The 
referee  erred  in  striking  out  this  credit.  {IIood-Barrs  v. 
Ilerioty  L.  R.  [1  Q.  B.]  610.)  The  judgment  appealed  from 
erroneously  makes  Mr.  Iloagland's  estate  responsible  for  a 
judgment  after  February  first.  There  is  absolutely  no  con- 
nection between  the  sum  paid  by  Wright,  Crossley  &  Co.  to 
"old  Royal's"  solicitors  in  December,  189S,  and  the  moneys 
paid  by  its  solicitors  to  Wright,  Crossley  &  Co.  after  May  15, 
1899,  except  identity  of  amount.  (IIood-Barrs  v.  Heriot, 
L.  R.  [1  Q.  B.]  610.) 

Latham  G.  Tteed  and  John  M,  Bowers  for  respondent. 
Mr.  Hoagland  should  have  paid  the  amount  of  Janson,  Cobb^ 
Pearson  &  Co.'s  bill ;  certainly  he  could  not  justly  take  the 
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credit  of  £1,428  7s.  3d.,  and  tlirow  off  tlie  charge  of  the  same 
item.  Even  if  the  necessity  to  Iiand  back  £1,428  to  Wright, 
Crossley  &  Co.,  solicitors,  arose  after  February  1,  1899,  it 
was  because  of  an  obligation  of  restitution,  botli  express  and 
implied,  incurred  in  December,  1898.  {Ilaebler  v.  Mijers^  132 
N.  Y.  363 ;  Clarh  v.  Pinney,  6  Cow.  297 ;  U.  S.  Bank  v. 
Bank  of  Washington,  6  Pet.  18.) 

O'Brien,  J.  The  plaintiff  recovered  a  judgment  upon  a 
claim  which  it  presented  to  the  executors  of  Joseph  C.  IIoag- 
land, deceased.  The  claim  was  disputed  by  the  executors 
and  i-eferred  under  the  statute.  The  referee  reported  in 
favor  of  the  plaintiff,  and  his  report  was  confirmed  by  the 
court,  and  subsequently,  npon  appeal,  the  judgment  was 
unanimously  affirmed.  Hence,  so  far  as  the  facts  are  con- 
cerned, they  must  be  deemed  to  be  settled  by  that  decision. 

The  questions  of  law  involved  in  the  case  arise  upon  the 
construction  of  a  written  agreement  made  by  the  testator 
with  the  plaintiff,  or  at  least  for  its  benefit.  The  legal  effect 
of  certain  transactions  in  the  rendering  of  accounts,  which 
will  be  hereafter  referred  to,  is  also  incidentally  involved. 
The  facts  upon  which  the  questions  arise  are  undisputed,  and 
the  only  question  in  controversy  is  with  respect  to  the  legal 
significance  of  these  facts  and  how  far,  if  at  all,  they  tended 
to  create  a  legal  liability  on  the  part  of  the  deceased  to  the 
plaintiff. 

The  plaintiff  corporation  was  created  under  the  laws  of 
New  Jersey,  and  is  the  successor  of  another  corporation  of  the 
same  name,  which  was  created  and  existed  under  the  laws  of 
New  York.  In  the  month  of  February,  1899,  a  project  was  on 
foot  for  the  incorporation  of  the  plaintiff,  in  order  to  purchase 
and  take  over  the  stock  of  its  predecessor  and  other  corpoiu- 
tions  engaged  in  the  same  or  kindred  business.  This  project 
was  carried  out  and  resulted  in  the  incorporation  of  the  plain- 
tiff and  the  transfer  to  it  of  all  the  assets  of  the  old  corpora- 
tion and  the  other  corporations  comprehended  in  the  scheme. 
The  deceased  either  owned  or  controlled  all  the  stock  of  the 
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old  Eoyal  Baking  Powder  Co.  and  also  the  stock  of  another 
corporation  known  as  the  New  York  Tartar  Co.  He  agreed 
to  sell  to  plaintiff,  the  new  company,  all  his  stock  in  both  of 
the  other  companies  and  this  sale  was  made  through  a  certain 
trust  company  and  certain  banke]*s  in  the  city  of  New  York 
who  took  over  the  securities  under  the  agreement  with  the 
deceased  for  the  purpose  of  transferring  the  same  to  the  plain- 
tiff. The  two  corporations  of  which  the  deceased  was  the 
owner  of  the  whole  capital  stock  were  both  going  concerns 
and  continued  to  transact  business  in  the  usual  way  down  to 
the  date  of  the  transfer  to  the  plaintiff,  when  they  practically 
ceased  to  exist  and  became  merged  in  the  plaintiff.  The 
agreement  of  the  deceased  whereby  he  transferred  his  stock 
contained  certain  stipulations  which  imposed  upon  him  cer- 
tain pecuniary  obligations  and  the  claim  in  question  arises 
out  of  one  of  these  stipulations.  He  agreed  in  substance  that 
the  said  two  corporations  already  referred  to  shall  be  freed 
and  discharged  of  all  indebtedness  payable  and  matured  before 
February  1st,  1899,  and  that  he  would  assume  and  pay  any 
part  of  such  indebtedness  which  for  any  reason  it  may  not  be 
practicable  to  discharge  before  closing  the  transaction.  All 
the  operations  of  said  two  companies  should,  on  and  after  Feb- 
ruary 1st,  1899,  be  for  the  account  and  benefit  of  the  new  com- 
pany. There  should  be  made  and  handed  to  the  bankers 
certificates  of  the  charges  and  liabilities  which  were  to  be  dis- 
charged by  the  deceased  as  liabilities  payable  and  matured 
before  February  1st,  1899.  The  stock  of  said  two  companies 
was  to  be  taken  by  the  purchasers  as  stock  of  going  concerns 
subject  to  all  unfulfilled  contracts  and  all  charges  payable  and 
maturing  thereunder  subsequent  to  January  Ist,  1899,  which 
unfulfilled  contracts  are  such  as  contracts  for  purchase  and 
sales  of  raw  materials,  engagements  and  obligations  growing 
out  of  trade-mark  litigations,  general,  usual  and  sundry  con- 
tracts and  engagements  appertaining  to  the  business  carried 
on  by  said  two  companies. 

The  plaintiff's  claim  was  that  it  was  compelled  to  pay  an 
obligation  of  the   old   Royal    Baking   Powder   Co.    which 
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was  covered  by  this  Btipnlation  and  which  the  deceased  failed 
to  pay.  This  claim  or  liability  originated  in  certain  litiga- 
tions which  the  old  company  liad  in  England  and  was  for 
costs  of  a  certain  suit  which  amounted  to  1,428  pounds,  7 
shillings  and  three  pence.  This  claim  is  the  sole  basis  of  the 
judgment  in  this  case,  and  although  the  plaintiff  claimed  other 
items,  yet  none  of  them  was  allowed  except  the  one  here 
referred  to. 

It  appears  that  among  the  trade-mark  litigations  in  which 
the  old  company  was  involved  at  the  date  of  the  agreement 
was  an  action  known  as  a  libel  suit  brought  by  the  old  com- 
pany in  the  High  Court  of  Justice,  Chancery  Division,  in 
England,  against  Wright,  Crossley  &  Co.  The  action  was 
tried  before  one  of  the  justices  of  the  court  on  July  2d,  1898, 
and  decided  in  favor  of  the  old  company,  which  was  the  plain- 
tiff in  the  action.  But  an  appeal  had  been  taken  by  the  defend- 
ant therein  from  the  judgment  and  was  pending  on  February 
Ist,  1899.  By  the  rules  of  practice  then  prevailing  in  the  Eng- 
lish courts,  an  appellant  was  required  either  to  pay  into  court 
the  costs  taxed  in  the  judgment  appealed  from,  which  would 
be  repaid  to  him  in  case  the  judgment  was  reversed,  or  to  pay 
said  costs  to  the  solicitors  for  the  respondent,  in  which  case 
said  solicitors  gave  an  undertaking  to  repay  them  in  case  the 
said  judgment  was  reversed.  The  costs  taxed  in  the  libel  suit 
against  the  defendants  therein,  who  appealed,  amounted  to 
this  sum  of  1,428  pounds,  7  shillings,  three  pence,  and  on 
December  19, 1898,  this  sum  was  paid  by  the  solicitors  of  the 
defendant  in  that  suit  to  the  solicitors  of  the  Koyal  Bak- 
ing Powder  Co.  pursuant  to  the  rules  and  practice  referred 
to  and  under  the  conditions  already  mentioned.  It  appears 
also  that  upon  the  hearing  of  the  appeal  the  defendant  in  the 
action  succeeded  and  the  judgment  recovered  was  reversed, 
and  it  was  ordered  that  the  plaintiff  therein  pay  to  the  defend- 
ant the  costs  of  the  appeal  and  the  costs  of  the  action. 

When  the  transfer  of  the  stock  of  the  old  company  was 
about  to  be  made  to  the  plaintiff,  the  old  company  requested 
from  its  solicitors  in  London  a  statement  of  disbursements 
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and  charges  from  the  time  of  the  last  settlement  up  to  Feb- 
ruary Ist,  1899,  and  an  account  was  rendered  in  which  the 
charge  for  services  amounted  to  1,360  ijounds,  12  shillings,  10 
p3nce ;  the  disbursements  to  4,618  pounds,  17  shillings,  and  the 
credits  to  2,704  pounds,  1  shilling,  4  peiice,  leaving  due  to  the 
solicitors  of  the  old  company  the  sum  of  3,275  j)ound8,  8 
shillings,  6  pence. 

It  seems  that  in  this  statement,  so  rendered,  the  solicitors 
entered  the  taxed  costs  in  the  libel  suit  as  a  disbursement  and 
likewise  credited  the  same  as  a  payment.  Upon  receipt  of 
this  statement  Mr.  Iloagland,  the  deceased,  refused  to  allow 
the  taxed  costs  as  a  disbursement,  but  accepted  and  took  the 
benefit  thereof  as  a  credit  upon  the  account,  and  thereupon 
paid  to  the  solicitors  substantially  the  balance  due  them  as 
per  said  account  rendered.  After  the  reversal  of  the  judg- 
ment and  on  or  about  May  10,  1899,  the  plaintiff,  upon  the 
demand  of  the  solicitors  in  the  libel  suit  appearing  for  the 
defendant,  repaid  to  them  the  taxed  costs  of  such  suit  amount- 
ing to  the  suiri  of  1,428  pounds,  7  shillings,  3  pence,  the  equiv- 
alent of  which  in  American  money  was  $6,996.10.  This  is 
the  claim  which  the  court  has  allowed  against  the  deceased's 
estate.  We  think  that  the  case  was  correctly  decided.  Not- 
withstanding the  fact  that  the  costs  in  the  libel  suit  had  been 
paid  to  the  solicitors  of  the  successful  party,  which  was  the 
old  Baking  Powder  Co.,  yet  this  payment  was  subject  to  the 
subsequent  reversal  of  the  judgment,  in  which  event  the  solici- 
tors who  had  recovered  the  judgment  were  bound  to  refund 
the  same  to  the  solicitors  who  had  succeeded  upon  the 
appeal.  When  the  solicitors  of  the  plaintiff  in  the  libel  suit 
received  the  costs  from  the  defendants  solicitors,  they 
received  them  not  absolutely,  but  as  a  special  fund  subject 
to  be  restored  or  refunded  upon  the  reversal  of  the  judgment. 
Therefore  this  item  was  really  a  special  fund  in  the  hands  of 
the  plaintiff's  solicitors  which  had  nothing  to  do  with  their 
general  account  against  their  client  until  the  payment  was 
made  absolute  one  way  or  the  other  by  the  decision  of  the 
appeal.     It  was  not  a  proper  item  in  their  general  account 
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agninst  tlie  plaintiff  in  the  libel  suit,  but  if  it  was  it  belonged 
on  the  debit  as  well  Jis  on  the  credit  side  of  the  account,  and 
in  refusing  to  treat  these  costs  as  a  proper  charge  against  the 
plaintiff  and  accepting  the  item  as  a  credit  the  present  contro- 
versy originates. 

Although  the  judgment  which  awarded  tlie  costs  to  the 
plaintiff's  solicitors  was  not  reversed  until  after  the  Ist  of  Feb- 
ruary, 1899,  yet  the  reversal  in  legal  effect  related  back  to 
the  time  when  the  judgment  was  recovered,  or  at  least  to  the 
time  when  the  costs  were  paid  by  the  soHcitora  of  the  defend- 
ant in  the  libel  suit.  The  effect  of  the  reversal  was  to  deprive 
the  solicitors  of  the  successful  party  at  the  trial  of  the  benefit 
of  the  payment  to  them  of  the  costs,  since  that  payment  was 
contingent  only  upon  success  in  the  appellate  court,  and  inas- 
much as  the  judgment  was  reversed  and  the  solicitors  thereby 
required  to  refund  the  costs  that  had  been  received,  their 
client  was  not  entitled  to  be  credited  with  the  item,  and  so  the 
situation  is  precisely  the  same  as  if  the  account  rendered  had 
contained  no  reference  to  these  costs.  It  follows,  I  think, 
that  the  report  of  the  referee  was  correct,  and  that  the  judg- 
ment should  be  affirmed,  with  costs. 

Gray,  Bartlett,  IIaight  and  Yann,  JJ.,  concur ;  Cullen, 
Cli.  J.,  taking  no  part ;  Werner,  J.,  absent. 

Judgment  affirmed. 


The  City  of  New  York,  Respondent,  v,  Ja.mes  Matthews, 

Appellant. 

1.  New  York  (City  of)  —  Action  to  Recover  Unpaid  Tax*  upon 
Personal  Property —  Presumption  in  Favor  op  VALroiTY  op  Assess- 
ment—  Defense  Must  Re  Specially  Pleaded.  Under  the  Greater 
New  York  charter  (L.  1901,  ch.  466,  §  936)  any  unpaid  tax  which  the 
city  of  New  York  has  "duly  imposed*'  upon  the  personal  property  of  a 
person  or  corpoiation  may  be  recovered  in  a  personal  action^  and  where 
the  lAX  roll,  properly  certified,  is  delivered  to  the  receiver  of  taxes  with 
a  warmnt  for  the  collection  of  the  sums  assessed  to  the  persons  named 
therein,  the  completed  proceeding,  like  a  judgment,  is  so  far  entitled  to 
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legal  presumptions  in  its  support  that  matter  in  defense  of  its  enforce- 
ment must  be  specially  pleaded,  or  the  objection,  if  going  to  the  jurisdic- 
tion, should  be  specified  upon  the  trial  of  the  action. 

2.  Same — When  Burden  Is  ufon  Defendant  to  Allege  and  Show 
Want  of  Jurisdiction  in  Assessment  op  Tax  —  Frivolous  Answer. 
Where  the  defendant  has  failed  to  have  the  assessment  reviewed  by  cer- 
tiorari, it  is  Incumbent  upon  him,  if  he  is  not  subject,  in  his  person  or 
property,  to  the  jurisdiction  of  the  municipal  authorities  in  the  imposition 
of  the  tax,  to  raise  the  question  by  way  of  defense,  or  in  some  distinct  and 
appropriate  manner,  since  the  city  is  no  more  required  by  the  statute 
to  assume  the  burden  of  showing  jurisdiction,  in  making  a  prima  facie 
case,  than  if  the  action  were  upon  a  judgment;  an  answer,  therefore,  is 
frivolous  which  merely  denies  that  defendant  has  any  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to  the  truth  of  allegations  which  relate 
to  matters  of  public  record,  open  to  public  inspection  and  with  knowledge 
of  which  the  defendant  is  chargeable  by  law. 

City  of  New  York  v.  MatthetM,  91  App.  Div.  611,  affirmed. 

(Argued  November  17,  1904;  decided  December  6,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court,  entered  March  2,  1904,  affirming  a  judgment 
in  favor  of  plaintiflE  entered  upon  a  decision  of  the  court  at  a 
Trial  Term  without  a  jury. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Joseph  A.  Burr  and  Francis  S,  McDevitt  for  appellant. 
In  order  to  succeed  in  this  action  and  to  have  this  particular 
remedy,  the  burden  of  proof  is  upon  the  plaintiff  to  sfiow  that 
the  tax  was  duly  imposed.  (Black  on  Tax  Titles,  §  45 ;  City 
of  New  York  v.  McLean,  57  A*pp.  Div.  604 ;  170  N.  Y.  387 ; 
1  Cooley  on  Taxn.  [3d  ed.]  18 ;  2  Cooley  on  Taxn.  836,  837, 
915.)  The  word  *'  duly^"  when  used  in  the  statute,  means 
"  according  to  law,"  and  includes  both  form  and  substance. 
{Brownell  v.  Town  of  Greenwich,  114  N.  Y.  518;  Baxter 
V.  Lancaster,  68  App.  Div.  380 ;  People  ex  rel.  v.  Bain- 
hridge,  26  Misc.  Rep.  220  ;  City  of  New  YorJc  v.  McLean, 
170  N.  Y.  374 ;  Gibsm  v.  People,  5  Hun,  542 ;  People  v. 
Walker,  23  Barb.  304;  Beach  v.  King,  17  Wend.  197.)  In 
order,  therefore,  to  maintain  this  action,  the  burden  of  proof 
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is  ou  the  plaintiff  to  establish  by  competent  and  sufficient  evi- 
dence not  only  that  the  taxing  officers  of  the  city  of  New 
York  had  jurisdiction  both  of  the  person  and  property  of  the 
defendant,  but  also  thai  all  of  the  requirements  of  the  statute 
relative  to  the  imposition  of  the  tax  in  every  essential  particu- 
lar have  been  complied  with.  (Burroughs  on  Taxn.  332, 
§  119 ;  2  Cooley  on  Taxn.  915 ;  Sharp  v.  Spear^  4  Hill,  86.) 
There  is  no  presumption  in  favor  of  the  validity  of  the  tax  or 
the  regularity  of  the  proceedings  of  the  taxing  officers. 
(Black  on  Tax  Titles,  §§  246,  261 ;  Black  well  on  Tax  Titles 
[4th  ed.],  73 ;  C,  CI,  C.  <&  S.  Z.  Ji.  Jt  Co.  v.  JSandle,  183  111. 
364 ;  Tovmsend  v.  Downer,  32  Vt.  183.) 

John  J.  Delany,  Corporation  Counsel  {Theodore  Connoly 
of  counsel),  for  respondent.  The  denial  of  defendant  waa 
unavailing,  since  a  party  cannot,  by  a  denial  of  any  knowl- 
edge or  information  sufficient  to  form  a  belief,  raise  an  issue 
as  to  the  existence  of  facts  which  appear  by  public  records. 
{Austen  v.  W.  T.  Co.,  8  Misc.  Rep.  11 ;  McLean  v.  J.  EL 
Co.,  28  Abb.  [N.  C]  249.)  Plaintiff  made  out  2k  prima  fa^ 
case  and  judgment  was  properly  rendered  in  its  favor.  {City 
of  Ithaca  V.  Cornell,  75  Hun,  85 ;  Mayor  v.  Goldman,  125 
N.  Y.  399 ;  Intnan  v.  Coleman,  37  Hun,  173 ;  McMahon  v. 
Palmsr,  102  N.  Y.  176 ;  Cooley  on  Taxn.  260 ;  Lathers  v. 
Keogh,  109  N.  Y.  588.)  The  validity  of  the  assessment  can- 
not be  attacked  collaterally.  ( U.  S.  T.  Co.  v.  Mayor,  etc., 
144  N.  Y.  488  ;  People  ex  rel.  v.  Feitner,  44  App.  Div.  240 ; 
Matter  of  Hermance,  71  N.  Y.  481;  People  ex  rel.  v.  Ta^ 
Comrs.,  99  N.  Y.  254  ;  Matter  of  Adler  Bros.,  76  App.  Div. 
571 ;  B.  E.  R.  R.  Co.  v.  City  of  Brooklyn,  11  App.  Div. 
127;  Smyth  v.  Ins.  Co.,  33  How.  Pr.  126;  McMahon  v. 
Jones,  67  How.  Pr.  113 ;  1  How.  Pr.  [N.  S.]  270 ;  McLean 
V.  Jephs<m,  41  Hun,  479 ;  123  N.  Y.  142.) 

6si.Y,  J.  This  action  was  brought  by  the  city  of  New 
York  to  recover  a  tax,  which  had  been  imposed  upon  the  per- 
sonal property  of  the  defendant,  for  the  year  1900 ;  pursuant 
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to  the  provision  of  section  936,  of  chapter  466  of  the  Laws 
of  1901,  that  **any  tax  duly  imposed  for  personal  property 
upon  any  person  or  corporation  in  the  city  of  New  York, 
which  shall  remain  unpaid  and  in  arrears  oh  the  fifteenth  day 
of  January  sncceeding  the  year  in  which  it  shall  have  been 
imposed,  may  be  recovered  with  interest  and  costs,  by  the 
receiver  of  taxes  of  said  city,  in  the  name  of  the  city,  in  an 
action  in  any  court  of  record  in  this  State."     The  complaint 
alleged  that  the  defendant  was  duly  assessed  upon  his  personal 
property,  "as  a  resident  of  the  Borough  of  Brooklyn,  in  the 
City  of  New  York,"  and  it  set  forth,  in  paragraphs,  the  proceed- 
ings taken  by  the  municipal  officers,  from  the  initial  one  of  the 
depnty  t^x  commissioner,  in  which  the  defendant  was  assessed 
upon  $20,000  of  personal  property,  to  the  final  one,  in  which 
the  receiver  of  taxes,  holding  the  warrant  of  the  municipal 
assembly  for  the  collection  of  the  sum  assessed,  publicly  noti- 
fied all  persons,  or  corporations,  who  had  omitted  to  pay  their 
taxes,  to  pay  the  same  to  him.     The  answer  of  the  defendant 
consisted,  simply,  in  a  denial  of  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  any  of  the  allega- 
tions contained  in  the  several  paragraphs  of  the  complaint. 
Upon  the  trial,  the  plaintiff  gave  certain  evidence  in  support 
of  its  allegations,  in  the  testimony  of  officers  of  the  tax  depart- 
ment and  in  the  public  records  of  the  proceedings  of  the  vari- 
ous municipal  boards,  or  bodies,  produced  from  the  offices, 
where  they  were  kept  by  law.     The  trial  court  made  findings 
of  fact,  which  first  determined  "  that  a  deputy  tax  commis- 
sioner, under  the  direction  of  the  Board  of  Taxes  and  Assess- 
ments, assessed  the  defendant  upon  personal  property  in  the 
sum  of  $20,000,  for  the  purposes  of  taxation  for  the  year 
1900,  as  a  resident  of  the  Borough  of  Brooklyn  in  the  City  of 
New  York,"  and  then  determined,  separately,  the  facts  of  the 
performance  of  the  acts  prescribed*  by  the  statutes  for  the 
imposition  of  a  tax  on  personal  property.     It  was  found  that 
"  the  Municipal  Assembly  finally  completed  said  assessment 
roll  of  said  borongli,  and,  when  so  completed,  caused  the  same 
to  be  delivered  to  the  receiver  of  taxes  on  the  first  day  of 
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October,  1900,  with  the  warrant  annexed,  signed  by  the  Presi- 
dent of  the  Council  and  the  President  of  the  Board  of  Alder- 
men, and  countersigned  by  the  City  Clerk,  directing  and 
requiring  the  receiver  of  taxes  to  collect  from  the  several  per- 
sons named  in  the  said  assessment  roll  the  several  sums  men- 
tioned in  the  last  column  of  the  said  roll  opposite  to  their 
respective  names,"  and  that  said  receiver  of  taxes,  on  October 
1,  1900,  gave  public  notice,  as  provided  by  the  charter,  that 
said  assessment  rolls  had  been  delivered  to  him,  and  that  all 
taxes  were  then  due  and  payable  at  his  office,  etc.  The  judg- 
ment, which  the  plaintiff  recovered,  lias  been  affirmed,  unani- 
mously, by  the  learned  justices  of  the  Appellate  Division,  in 
the  first  department. 

The  stress  of  the  appellant's  argument  is  in  the  insistence 
that  the  plaintiff  failed  to  support  a  burden,  cast  by  the  act 
upon  it,  of  establishing  that  the  tax  was  "duly  imposed." 
Tliose  words,  obviously,  as  I  think,  have  reference  to  the 
jurisdiction,  or  right,  to  assess.  That  is  to  say,  any  tax,  which 
the  city  was  authorized  to,  and  did  regularly,  impose  upon 
the  personal  property  of  the  person  or  corporation,  might  be 
recovered  in  a  personal  action.  The  enactment  of  this  law 
was,  probably,  designed  to  permit  the  city  to  have  recourse 
to  the  remedy  of  a  personal  action  for  the  recovery  of  a  tax. 
Such  an  authorization  seemed  necessary ;  inasmuch  as  a  tax, 
unlike  an  ordinary  debt,  is  not  contractual  in  its  nature  and 
the  statutory  remedies  for  its  collection  did  not  include  an 
action  at  law.  That  the  city  had  jurisdiction  to  assess  the 
person  and  property  of  the  defendant  was  an  essential  fact  to 
be  eventually  established,  if  put  in  question  by  the  defend- 
ant, under  a  plea  that  jurisdiction  was  lacking.  But  that  was 
not  the  case  here.  I  find  no  question  raised  as  to  the  city's 
jurisdiction  to  impose  the  tax.  The  answer  does  not  allege, 
by  way  of  defense,  that  the  city  was  without  jurisdiction  and 
if  we  might  assume,  as  to  which  I  have  grave  doubt,  that  the 
general  denial  raised  any  issue  as  to  the  due  assessment  of  the 
defendant  "  as  a  resident  of  the  Borough  of  Brooklyn  in  the 
Citv  of  New  York,"  the  unanimous  affirmance  below  must 
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be  regarded  as  conclusive  as  to  the  fact.  Not  only  was  thei-e 
no  defense  pleaded  to  the  jurisdiction  ;  but,  upon  the  trial,  the 
broadest  form  of  objection  taken  by  the  defendant  was,  only, 
to  the  competency  of  evidence,  or  that  "  no  proper  founda- 
tion was  laid  for  it."  But  that,  in  my  opinion,  is  wholly 
insufficient  to  raise  the  question  of  the  plaintiff's  jurisdiction 
to  assess.  I  think  that  such  a  defense,  or  objection,  to  the 
maintenance  of  the  action  should  be  specifically  made  and 
that  it  should  not  be  left  to  inference.  When  the  plaintiff's 
proceedings  under  the  charter  have  culminated  in  the  comple- 
tion of  the  assessment  roll  by  the  municipal  assembly  and  in  its 
delivery,  properly  certified  to  by  the  tax  commissioners  as 
required  by  law,  to  the  receiver  of  taxes,  with  a  warrant  for  the 
collection  of  the  sums  assessed  to  the  persons  named  therein, 
that  is  a  final  act  of  the  municipal  governing  body ;  which,  in 
its  nature,  possesses  so  far  the  attributes  of  a  judgment,  or 
which,  at  least,  is  so  far  entitled  to  legal  presumptions  in  its 
support,  as  to  warrant  the  application  of  the  rule  that  matter 
in  defense  of  its  enforcement  must  be  specially  pleaded,  or 
the  objection,  if  going  to  the  jurisdiction,  should  be  specified 
upon  the  trial.  The  proceedings  of  the  taxing  officers  in 
imposing  a  tax  are  judicial  in  their  nature,  {Mercantile  Nat. 
Bank  v.  Mayor^  etc.^  of  If.  I".,  172  N.  Y.  35,  41),  and  to 
assimilate  the  result  to  a  judgment,  with  respect  to  objec- 
tions based  upon  want  of  jurisdiction,  or  upon  a  lack  of 
regularity  in  the  official  proceedings,  is  logical.  The  one 
is  as  final  a  determination  in  its  nature,  as  is  the  other; 
however  differing,  of  course,  in  the  judicial  character  of  the 
tribunals  and  of  their  procedure.  The  act  of  1880,  (Chap. 
269,  Laws  of  1880),  authorized  the  issuance  of  a  writ  of  cer- 
tiorari to  review  assessments,  which  might  be  illegal,  erro- 
neous, or  unjust,  and  we  have  held  that  that  act  became  the 
only  authority  for  such  a  review.  {Mercantile  National 
Bank  v.  May  or  ^  etc.,  of  N.  Y.^  suj>ra.)  The  defendant  did 
not  choose  to  avail  himself  of  this  effectual  remedy,  if  the 
imposition  of  the  tax  was  unwarranted,  and,  not  having  done 
so,  it  was  incumbent  upon  him,  if  he  was  not  subject,  in  his 
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person,  or  property,  to  the  jurisdiction  of  the  municipal 
authorities,  to  i*aise  that  question  in  some  distinct  and  appro- 
priate manner.  The  burden  of  attacking  the  assessment  of  a 
tax  upon  such  a  ground  is  upon  the  defendant ;  as  it  is  upon 
him  to  show  in  his  defense  that  some  substantial  act,  in  the 
course  of  the  proceedings  for  the  imposition  of  a  tax,  has 
been  omitted.  The  citj  is  no  more  required  by  tliis  statute 
to  assume  the  burden  of  showing  jurisdiction,  in  making  a 
jprimafoLcie  case,  than  if  the  action  were  upon  a  judgment. 

The  answer  of  tjie  defendant  deserves  scant  justice  from 
the  court;  inasmuch  as  it  is  unnecessarily . evasive  in  its 
nature  and  designed  to  unduly  burden  the  city  in  its  litiga- 
tion. It  is  frivolous,  for  denying  any  knowledge,  or  informa- 
tion, sufficient  to  form  a  belief  as  to  the  truth  of  allegations 
which  relate  to  matters  of  public  record,  open  by  law  to 
public  inspection  and  with  knowledge  of  which  the  defendant 
is  chargeable  by  law.  The  objection  to  the  competency  of 
the  evidence  adduced  by  the  city,  which  consisted  mainly  in 
the  production  of  public  records,  is  untenable.  The  city 
might,  properly  enough,  have  rested  its  case  witliout  so  much 
of  detail  in  its  proof  of  the  taxing  proceedings ;  but,  having 
done  so,  no  substantial  defect  appears  and  the  books,  or  public 
records,  which  were  required  by  law  to  be  kept,  were  admis- 
sible in  evidence,  upon  the  proof  that  they  came  from  the 
proper  custody.  {Mayor^  etc.y  of  N,  Y.  v.  Goldmcm,  125 
N.  Y.  395.) 

I  advise  the  affirmance  of  the  judgment  appealed  from, 
with  costs. 

Cdllen,  Ch.  J.,  O'Brien,  Babtlett,  Haight,  Vann  and 
Werner,  JJ.,  concur. 

Judgment  affirmed. 
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Solomon  Landau,  as  Administrator  of  George  Landau, 
Deceased,  Appellant,  v.  The  City  of  New  ToEtK, 
Respondent. 

1.  municipaii  cokroila.tion8  alle  liable  for  permitting  such  use  of 
Fireworks  in  Public  Streets  as  Constitutes  a  Dangerous  Nuisance. 
While  a  municipal  corporation  is  not  liable  for  the  failure  to  pass  ordinances 
prohibiting  the  discharge  of  fireworks  in  the  public  streets,  it  is  bound  to 
exercise  due  care  to  keep  its  streets  in  a  safe  condition  and  is  liable  for 
permitting  dangerous  obstructions  or  nuisances  therein.  If  an  ordinance 
is  passed  in  relation  to  the  subject  and  it  is  not  enforced  or  is  subsequently 
repealed,  there  is  no  liability  for  the  repeal  or  for  the  mere  failure  to 
enforce,  but  still  the  duty  remains  as  to  obstructions  and  nuisances  ;  that 
duty  never  ceases  and  it  cannot  be  avoided  by  the  passing  of  ordinances  or 
the  failure  to  pass  them. 

2.  When  Exhibition  of  Fireworks  Mat  Constitute  a  Nuisance. 
Fireworks  exhibited  on  an  extensive  scale  in  a  great  thoroughfare  in  the 
midst  of  a  large  city,  where  a  vast  multitude  of  peo])le  is  assembled,  if 
not  a  nuisance  as  matter  of  law,  may  properly  be  found  such  as  matter  of 
fact. 

3.  New  York  (City  of)  —  When  Likited  Permission  of  City  to 
Exhibition  op  Fireworks  in  Public  Streets  Renders  It  Liable  to 
Those  Injured  by  Their  Premature  E.xplosion.  A  resolution  adopted 
by  the  board  of  aldermen  and  approved  by  the  mayor  of  the  city  of  New 
York,  **  Eesolved,  that  the  ordinances  relating  to  the  discharge  of  fireworks 
in  the  city  of  New  York  be  and  the  same  are  hereby  suspended  so  far  as 
they  may  apply  to  meetings  and  parades  of  political  parties  or  associations 
during  the  campaign  of  1902;  such  suspension,  however,  to  continue  only 
until  November  10th,  1902,  and  be  subject  to  such  restrictions  and  safe- 
guards as  the  police  department  may  determine  as  necessary."  is  in  sub- 
stance and  effect  a  license  or  permit  to  display  fireworks  in  the  public 
streets,  which  display  had  previously  been  prohibited  but  was  thenceforth 
permitted  as  to  a  limited  number  of  persons  for  a  limited  period  of  time  and 
does  not  constitute  a  repeal  of  the  ordinances  either  in  form  or  substance. 
Where,  therefore,  an  exhibition  takes  place  under  the  supervision  of  the 
persons  and  within  the  time  authorized,  under  such  circumstances  as  would 
permit  a  jury  to  find  that  it  constituted  a  public  nuisance,  the  city  is  liable 
for  the  damages  occasioned  to  those  injured  by  a  premature  explosion  of 
the  fireworks,  for  consenting  in  advance  to  the  existence  of  such  a  nui- 
sance in  its  streets. 

Landau  v.  City  of  New  York,  93  App.  Div.  618,  reversed. 

(Argued  November  21.  1904;  decided  December  18,  1904.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supremo  Court  In  the  first  judicial  department,  entered  April 
27,  1904r,  affirmi.ig  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  at  a  Trial 
Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, , 
are  stated  in  the  opinion. 

Charles  Sleekier  and  Levin  L.  Brown  for  appellant.  The 
use  of  one  of  the  principal  public  thoroughfares  of  the 
American  metropolis  on  the  occasion  in  question  for  the  exhi- 
bition of  the  dangerous  fireworks  display  constituted,  in  and 
of  itself,  a  public  nuisance.  {Speir  v.  City  of  BrooMyUy  139 
X.  Y.  6  ;  2  S.  &  R.  on  Neg.  [5th  ed.]  §  688 ;  Jenne  v.  Sut- 
ton, 43  K.  J.  L.  257;  Jleeg  v.  Licht,  80  N.  Y.  579.)  The 
resolution  of  the  mayor  and  the  board  of  aldermen  of  the 
defendant,  adopted  in  Octol>er,  1902,  rendera  the  defendant 
liable  as  a  party  participant  in  the  fireworks  display  in  ques- 
tion. {Speir  v.  City  of  Brooklyn,  139  N.  Y.  12;  Win7ie  v. 
uVi  F.  Ins.  Co.,  91  N.  Y.  185 ;  Oillet  v.  Bank  of  America, 
160  N.  Y.  555 ;  Marshall  v.  C.  T.  M.  A.  Asm.,  170  N.  Y. 
438 ;  Miller  v.  II.  <&  S.  J.  R.  R.  Co.,  90  N.  Y.  430.)  The 
rule  establishing  the  defendant's  liability  for  the  acts  com- 
plained of  is  well  settled.  {Speir  v.  City  of  Brooklyn, 
139  X.  Y.  6;  Cohen  v.  Mayor,  etc.,  113  N.  Y.  6;  Stan^ 
ley  y.  Davenport^  54  Iowa,  463  ;  Cohen  v.  City  of  New  York, 
113  N.  Y.  521 ;  FarUy  v.  City  of  New  York,  152  N.  Y.  222 ; 
Little  V.  City  of  Madison,  42  Wis.  643 ;  Simmons  v.  Everson, 
124  N.  Y.  319;  Seifert  v.  City  of  Brooklyn,  101  N.  Y.  136; 
Cluipman  v.  City  of  Rochester,  110  N.  Y.  273  ;  Stoddard  v. 
Vil.  of  Saratoga  Springs,  127  N.  Y.  261 ;  Hill  v.  Mayor,  etc., 
139  X.  Y.  495;  Sullivan  v.  McManus,  19  App.  Div.  167; 
Martin  v.  Mayor,  etc.,  140  N.  Y.  207.)  Even  if  the  resolu- 
tion of  October,  1902,  was  not  a  permit  accorded  by  the  legis- 
lative power  of  the  city  for  the  fireworks  display  in  question, 
yet  the  defendant  cannot  escape  liability,  inasmuch  as  it  was 
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guilty  of  bad  faith  in  passing  the  said  resohition  in  the  midst 
of  a  political  campaign.  (1  S.  &  R.  on  Neg.  [5th  ed.]  §  262 ; 
Atwater  v.  Trustees^  etc,  124  N.  Y.  602;  Hardy  v.  City  of 
Brooklyn  J  90  N.  Y.  440 ;  Cain  v.  City  o/  Syracuse,  95  N.  Y. 
83.)  The  defendant  is  also  liable  because  of  its  neglect  to 
perform  its  duty  to  keep  its  public  street  in  a  safe  condition 
iand  in  permitting  and  supervising  the  exhibition  of  the 
dangerous  fireworks  display  thereon.  {Mayor,  etc.,  v.  Furze, 
3  Hill,  612 ;  Conrad  v.  Trustees  of  Ithaca,  16  N.  Y.  158 ; 
RequaY.  City  of  Rochester,  ^^  N.  Y.  129;  Barnes  v.  Dis- 
trict of  Columbia,  91  U.  S.  540 ;  Ilutson  v.  Mayor,  etc,,  9 
N.  Y.  163 ;  Davenport  v.  Ruchman,  37  N.  Y.  568 ;  Hume 
V.  Mayor,  etc,,  74  N.  Y.  264 ;  EhrgoU  v.  Mayor,  etc,,  96 
N.  Y.  271 ;  Rehherg  v.  Mayor,  etc,,  91  N.  Y.  144 ;  N orris- 
town  V.  Mayor,  etc,,  67  Penn.  St.  355 ;  Donaldson  v.  City 
of  Boston,  82  Mass.  50.) 

John  J,  Ddany,  Corporation  Counsel  {Theodore  Connoly 
and  Terence  J,  Farley  of  counsel),  for  respondent.  A  munic- 
ipal corporation  is  not  liable  for  the  non-exercise  of  its  discre- 
tionary powers  in  the  regulation  of  the  manufacture  or  use  of 
fireworks,  nor  for  the  manner  in  which,  in  good  faith,  it  exer- 
cises such  powers.  (12  Am.  &  Eng.  Ency.  of  Law  [2d  ed.] 
517;  Dillon  on  Mun.Corp.  [4th  ed.],  §  950 ;  Fiero  on  Torts, 
126 ;  1  S.  ife  E.  on  Neg.  [5th  ed.]  262  ;  Williams  on  Muu.  Corp. 
12  ;  Leonard  v.  Homdlsville,  41  App.  Div.  106 ;  Griffin  v. 
Mayor,  etc,  9  K.  Y.  456;  LoriUard  v.  Monroe,  UN.  Y. 
392 ;  Coordey  v.  City  of  Albany,  132  N.  Y.  145 ;  StilweU  v. 
Mayor,  etc,  17  J.  &  S.  360 ;  96  N.  Y.  649 ;  Levy  v.  Mayor, 
etc,  1  Sandf.  465 ;  Fifield  v.  Phcenix,  36  Pac.  Rep.  916 ; 
Rivers  v.  City  of  Augusta,  65  Ga.  376  ;  Ilines  v.  Charlotte, 
72  Mich.  278;  Moran  v.  P.  P,  C.  Co.,  134  Mo.  641.) 
When  a  general  authority  is  given  to  a  municipal  corporation, 
to  be  exercised  through  its  proper  legislative  officers,  to  pass 
ordinances  regulating  the  use  of  fireworks,  it  is  thereby  left 
entirely  to  the  discretion  of  those  authorities  to  determine 
what  ordinances  are  proper  for  that  purpose.    Hence  it  has 
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b3en  held  that  a  municipal  corporation  is  not  liable  for  omit- 
ting to  enact  ordinances,  as  this  is  not  an  actionable  breacli  of 
corporate  duty.  Neither  can  a  municipal  liability  be  predi- 
cated upon  the  temporary  suspension  of  an  ordinance  passed 
pursuant  to  a  discretionary  power.  (  Wilmington  v.  Vojide- 
graft,  1  Marv.  [Del.]  5  ;  Wheeler  v.  Plymouth,  116  Ind.  158; 
McDade  v.  Chester ,  117  Penn.  St.  414 ;  Kelley  v.  Milwaukee, 
18  Wis.  83 ;  II ill  v.  Board  of  Alderm^en  of  Charlotte,  72 
N.  C.  55 ;  Fifield  v.  Phce/iiix,  36  Pac.  Rep.  916 ;  liivera  v. 
Augusta,  65  Ga.  376 ;  Tarhutten  v.  Town  of  Tennile,  110 
Ga.  90.)  The  suspension  of  the  ordinances  relating  to  the  dis- 
charge of  fireworks  "  so  far  as  they  may  apply  to  meetings 
and  parades  of  political  parties  or  associations  during  the  cam- 
paign of  1902,"  was  not  tantamount  to  the  issuance  of  a 
license  or  permit  by  the  board  of  aldermen  to  discharge  fire- 
works at  meetings  and  parades  of  political  parties  or  associa- 
tions during  the  same  period.  {Cohen  v.  Mayor,  etc,,  113  N.  Y. 
532 ;  jSpeir  v.  City  of  Brooklyn,  139  N.  T.  6 ;  Leonard  v. 
City  of  Homellsville,  41  App.  Div.  106 ;  Cain  v.  City  of 
Syracuse,  29  Hun,  105 ;  Howard  v.  City  of  Brooklyn,  39 
App.  Div.  217;  Costich  v.  City  of  Rochester,  68  App.  Div. 
623 ;  Tiedeman  on  Mun.  Corp.  §  927 ;  Norristown  v.  Fitz- 
jpatrick,  94  Penn.  St.  121.) 

Vann,  J.  The  question  presented  by  this  appeal  involves 
the  liability  of  the  defendant  for  an  explosion  of  fireworks, 
which  occurred  on  Madison  avenue,  adjoining  Madison  square, 
on  the  evening  of  election  day,  November  4th,  1902,  whereby 
eighteen  persons  were  killed,  including  the  plaintiff  s  intestate, 
and  about  two  hundred  injured. 

The  board  of  aldermen  of  the  city  of  New  York  have 
power  to  "  pi-event  encroachments  upon  and  obstruction  to  the 
streets,  and  to  authorize  and  require  their  removal  by  the 
proper  officers."  They  "  shall  not  have  power,"  as  the  char- 
ter expressly  provides,  "  to  authorize  the  placing  or  continuing 
of  any  encroachment  or  obstruction  upon  any  street  or  side- 
walk, except  the  temporary  occupation  thereof  during  the 
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erection  or  repairing  of  a  building  on  a  lot  opposite  the 
saine."  (Revised  Charter,  L.  1901,  eh.  446,  §  50.)  They  are 
authorized  to  pass  ordinances  for  various  purposes,  and, 
among  others,  "  in  relation  to  the  use  of  guns,  pistols,  firearms, 
fire-crackers,  fireworks  and  detonating  works  of  all  descrip- 
tions." (Id.  §  49.)  Pursuant  to  tliis  authority  sections  718 
and  719  of  the  revised  ordinances  were  passed,  which  pro- 
vide in  substance  that  no  person  shall  fire,  discharge  or  set 
oflf  fireworks  of  any  description  within  the  limits  of  the  city, 
under  a  penalty  named  for  each  violation. 

In  October,  1902,  while  these  ordinances  were  in  force, 
the  board  of  aldermen  adopted,  and  on  the  27th  of  the 
same  month  the  mayor  approved,  the  following  resolution  : 
"  Resolved^  that  the  ordinances  relating  to  the  discharge  of  fire- 
works in  the  city  of  New  York  be  and  the  same  are  liereby 
suspended  so  far  as  they  may  apply  to  meetings  and  parades 
of  political  parties  or  associations  during  the  campaign  of  1902 ; 
such  suspension,  however,  to  continue  only  until  November 
10th,  1902,  and  be  subject  to  such  restrictions  and  safeguards 
as  the  police  department  may  determine  as  necessary." 

On  the  27th  of  October,  1902,  a  copy  of  this  resolution  was 
sent  by  the  city  clerk  to  the  police  commissioner  and  by  him 
to  all  precincts  and  squads  of  the  police  department  through- 
out the  city,  with  a  notice,  officially  signed,  stating  that  *'  the 
following  copy  of  a  resolution  of  the  board  of  aldermen  is 
transmitted  to  you  for  your  information  and  guidance." 

The  National  Association  of  Democratic  Clubs,  a  political 
organization,  had  a  parade  on  the  evening  of  November  4th, 
1902,  and  its  officers  arranged  to  have  a  display  of  fireworks 
on  Madison  avenue  between  23rd  and  25th  streets  in  connec- 
tion therewith.  Madison  avenue  at  this  point  is  a  wide 
street,  bounded  on  the  west  by  Madison  square,  a  park  of 
seven  acres,  where,  as  well  as  in  the  adjoining  streets,  75,000 
people  assembled  to  receive  the  election  returns  and  witness 
the  parade.  They  stood  closely  crowded  in  the  park  and  on 
both  sides  of  Madison  avenue.  The  fireworks,  consisting  of 
mortars,  bombs,  rockets  and  the  like,  were  arranged  in  six 


1904.J  Landau  v.  City  of  New  York.  53 


N.  y.  Rep.]  Opinion  of  the  Court,  per  Vann,  J. 


parallel  rows  in  the  middle  and  on  the  west  side  of  the  ave- 
nue, eonunencing  about  twelve  feet  from  the  curb.  A  police 
sergeant  testified  that  tliey  tilled  the  middle  of  Madison  ave- 
nue from  2ith  to  25th  street.  The  bombs  were  fired  from 
mortars  made  of  steel  tubing,  and  were  of  a  kind  that  had 
been  frequently  used  before,  without  serious  results,  so  far  as 
appeared.  The  fireworks  were  placed  in  the  street  in  the 
presence  of  the  police,  who  had  been  assigned  to  duty  in  the 
locality  to  the  number  of  several  hundred  owing  to  the  large 
crowd  that  was  expected.  While  they  did  not  superintend 
the  arrangement  of  the  fireworks  in  the  street,  they  made  no 
attempt  to  prevent  it  owing  to  the  resolution  of  the  board  of 
aldermen. 

Between  nine  and  ten  o'clock  in  the  evening,  as  the  parade 
was  approaching  Madison  square,  where  thousands  of  people 
had  assembled,  some  of  the  fireworks  exploded  from  a  cause 
not  disclosed  by  the  evidence,  and  the  plaintiflE's  intestate,  a 
young  man,  about  nineteen  years  of  age,  was  killed.  This 
action  was  brought  by  the  administrator  of  his  estate  to 
recover  the  damages  caused  by  his  death,  and  the  complaint  is 
adapted  to  the  theory  of  either  negligence  or  nuisance.  When 
firet  tried  there  was  a  vnrdict  for  the  plaintiif,  but  the  judg- 
ment was  reversed  on  appeal  by  the  Appellate  Division. 
(90  App.  Div.  60.)  Upon  the  second  trial  tlie  plaintiff  was 
nonsuited  and  the  Appellate  Division  affirmed  by  a  divided 
vote,  whereupon  he  appealed  to  this  court. 

The  law  upon  the  subject  of  municipal  liability  for  an 
explosion  of  firewoi*ks  in  a  public  street  varies  radically  in 
different  jurisdictions,  owing  possibly  to  the  presence  or 
absence  of  large  cities  therein.  In  certain  states  the  city  is 
held  not  liable  even  when  express  permission  is  given  by  the 
common  council,  or  pursuant  to  its  authority.  {Hill  v. 
Board  of  Aldermeiu  72  N.  C.  55  ;  Fijield  v.  Common  Coun- 
cil, 24  L.  R.  A.  [Ariz.]  430.) 

The  law  in  our  own  state  was  established  the  other  way  by 
a  decision  of  this  court -made  upon  careful  consideration,  after 
full  argument  by  distinguished  counsel,  who  cited  the  perti- 
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nent  authorities  from  all  the  states.  {Speir  v.  City  of  Brook- 
lyn, 139  N.  Y.  6.) 

In  that  case  it  appeared  that  an  ordinance  of  the  common 
council  of  the  city  of  Brooklyn  after  prohibiting  the  discharge 
of  fireworks  within  the  city  limits,  provided  that  it  should 
not  extend  "  to  any  fireworks  exhibited  by  order  of  tlie  com- 
mon council,  or  by  any  exhibitor,  who  shall  be  authorized  by 
a  permit  from  the  mayor  to  exhibit  the  same  for  public 
amusement/'  There  was  a  display  of  fireworks  of  consider- 
able magnitade  at  the  junction  of  two  narrow  streets  com- 
pletely built  upon,  whic-'i  was  managed  by  private  persons, 
under  a  permit  obtained  from  the  mayor  and  it  resulted  in 
the  destruction  of  the  plaintiflE's  house  by  fire.  Under  these 
circumstances  "  in  view  of  the  place,  the  danger  involved  and 
the  occasion,"  it  was  held  that  "  the  transaction  was  an  unrea- 
sonable, unwarranted  and  unlawful  use  of  the  streets,  exposing 
persons  and  property  to  injury  and  was  properly  found  to 
constitute  a  public  nuisance."  It  was  further  held  that  as 
the  permit  was  in  fact  authorized  by  an  ordinance  of  the 
common  council  regulating  a  matter  within  its  jurisdiction, 
the  city  was  liable  although  the  particular  act  autiiorized  was 
unlawful.  So  it  was  decided  in  another  case  that  a  municipal 
corporation  is  liable  for  the  consequences  of  an  unlawful  use 
of  its  streets,  sanctioned  by  its  permit.  {Cohen  v.  Mayor, 
eU.,  of  N.  r:,  113  N.  Y.  532.)  The  only  eflfect  of  such  a 
permit  is  to  make  the  city  liable  jointly  with  the  licensee. 
{Stoddard  v.  Village  of  Saratoga  Sprhigs,  127  N.  Y.  261 ; 
Arthur  V.  City  of  Cohoes,  56  Hun,  36 ;  134  N.  Y.  589.) 

While  a  municipal  corporation  is  not  liable  for  the  failure 
to  pass  ordinances  prohibiting  the  discharge  of  fireworks  in 
the  public  streets,  it  is  bound  to  exercise  due  care  to  keep  its 
streets  in  a  safe  condition  and  is  liable  for  permitting  danger- 
ous obstructions  or  nuisances  therein.  If  an  ordinance  is 
passed  in  relation  to  the  subject  and  it  is  not  enforced,  or  is 
subsequently  repealed,  there  is  no  liability  for  the  repeal,  or 
for  the  mere  failure  to  enforce,  but  still  the  duty  remains 
as  to  obstructions  and  nuisances.     That  duty  never  ceases  and 
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it  cannot  be  avoided  by  the  passing  of  ordinances  or  the  fail- 
ure to  pass  them. 

There  is  a  distinction,  well  recognized  by  law,  between  the 
discharge  of  fireworks  upon  private  property  and  in  a  public 
highway.  There  is  also  a  disthiction  in  this  regard  between 
highways,  depending  on  their  location,  the  extent  of  the  traffic 
upon  them  and  the  danger  involved  in  case  of  accident.  Fire- 
works in  certain  streets  may  or  may  not  be  a  nuisance,  accord- 
ing to  the  circumstances,  which  usually  present  a  question  of 
fact.  In  tlie  case  now  before  us  we  have  to  do  with  a 
crowded  street,  near  the  center  of  the  largest  city  on  the  con- 
tinent, "  where  any  misadventure  in  managing  the  discharge 
would  be  likely  to  result  in  injury  to  persons  or  property." 

Fireworks  exhibited  on  an  extensive  scale  in  a  great  thor- 
oughfare, in  the  midst  of  a  large  city,  where  a  vast  multitude 
of  people  is  assembled,  if  not  a  nuisance  as  matter  of  law, 
may  properly  be  found  such  as  matter  of  fact.  This  was  so 
adjudged  in  the  Speir  case,  which  is  controlling  in  principle. 
While  such  displays  are  sometimes  tolerated,  they  are  not 
authorized,  and  whoever  is  responsible  for  them  must  run  the 
risk  of  liability  for  the  consequences,  so  far  as  they  result  in 
injury  to  person  or  property.  (Conklin  v.  Thomp9on^  29 
Barb.  218 ;  Jeiine  v.  Sutton^  43  N.  J.  Law,  257 ;  Little  v. 
City  of  Madison,  42  Wis.  643.) 

If  the  resolution  of  the  board  of  aldermen  was  in  substance 
and  effect  a  license,  or  permit,  which  led  to  the  exhibition  in 
question,  the  city  is  liable  for  consenting  in  advance  to  the 
existence  of  a  nuisance  in  its  streets,  provided  a  jury  finds  the 
facts  as  stated.  The  question  of  liability  turns  primarily  on 
the  meaning  of  the  resolution,  which  is  claimed  by  the  plain- 
tiff to  be  a  license,  and  by  the  defendant  a  repeal. 

The  resolution  contemplates  the  display  of  fireworks  in 
the  streets,  for  it  applies  to  the  parades  of  political  parties, 
which  must  take  place  in  the  streets,  for  they  cannot  be  held 
anywhere  else.  The  ordinances  were  not  repealed  either  in 
form  or  substance.  The  word  "repeal"  does  not  occur  in 
the   resolution   and   the   ordinances   remain   in   force  as  to 
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all  persons  and  organizations,  except   political   parties   and 
associations    when    holding    meetings   or    having    parades. 
When  the  ordinances  and  the  resolution  are  read  together, 
as  they  mast  be  in  order  to  get  at  the  meaning  and  intent, 
there  is  an  absolate  prohibition,  with  a  suspension  thereof  as 
to  certain  associations  for  a  limited  period  only.     It  did  not 
apply  to  all  persons,  but  to  a  comparatively  small  number  and 
it  was  not  for  all  time,  but  for  about  two  weeks.     If  the  sus- 
pension had  been  permanent  and  had  applied  to  all  persons, 
it  might  be  held  a  repeal.     It  was  not  permanent,  however, 
but  was  to  continue  only  during  the  political  campaign  then 
in  progress,  and  not  beyond  the  early  date  named.     It  was 
neither  total  nor  universal,  but  was  in  the  nature  of  a  substi- 
tute for  a  series  of  special  permits  to  political  parties  until 
after  election.     While  it  was  called  a  suspension,  it  had  the 
eflEect  of  a  permit.     The  limitation  as  to  time  and  persons 
shows  its  real  nature,  for  a  repeal  is  not  confined  to  certain 
individuals  during  a  single  fortnight.     It  was  affirmative  and 
permissive  in  character,  because  it  allowed  .the  classes  named 
to  do  the  prohibited  acts  for  a  limited  period.     The  apparent 
intent  was  to  grant  a  permit,  but  avoid  the  appeamnce  and 
responsibility.     The  actual  intent  may  properly  be  gathered 
from  tlie  natural  and  expected  effect  of  the  action  of  tlie 
aldermen,  which  was  tantamount  to  an  invitation  to  do  what 
was  done.     Their  resolution  was  adapted  to  that  end  and,  as 
we  think,  was  adopted  for  that  purpose.     No  purpose  for  i>as8- 
ing  it  is  suggested  other  thaii  to  permit  those  conducting 
parades  to  set  off  fireworks  during  that  particular  campaign. 
The  use  of  the  word  "  suspended  "  was  an  adroit  conception,  but 
it  is  at  war  with  every  other  word  in  the  resolution  and  should 
be  construed  accordingly.     Mere  form  is  not  material,  for  the 
real  meaning  as  gathered  from  the  entire  resolution  must  con- 
trol.    The  subject  of  the  resolution  was  tlie  display  of  fire- 
works in  public  streets,  which  had  previously  been  prohibited, 
but  was  thenceforth  permitted  as  to  a  limited  number  of  per- 
sons for  a  limited  period  of  time.     Xo  other  intention  than 
the  one  suggested  can  reasonably  be  impiUed  to  the  aldermen, 
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when  their  action  is  considered  in  connection  with  the  circum- 
stances existing  at  the  time  it  was  taken.     The  suspension  as 
limited  is  practically  a  license,  because  it  is  personal  and  tem- 
porary.    While  the  persons  aro  not  named,  tliey  are  plainly 
designated,  and  although  the  places  aro  not  specified,  all  the 
streets  of  the  city  are  opened  to  fireworks  in  connection  witR 
parades.     The  resolution  virtually  authorized  certain  associa- 
tions to  discharge  fireworks,  with  no  restriction   as   to  the 
kind,  during  the  political  campaign,  then  near  its  close,  but 
not  after  the  tenth  of   November,  wliich  shows  that  what 
was  in  fact  done  was  in  contemplation.     That  is  the  natural 
interpretation  of  the  resolution  and  that  is  the  way  it  was 
interpreted  by  the  police  and  by  the  political  club  to  which 
the  fireworks  belonged.     As  was  said  in  the  Speir  case  "  when 
given  and  communicated   to  the  police  it  was  understood  as 
preventing  any  police  interference  with  the  act  permitted  and 
it  had  that  effect."     If  the  aldermen  did  not  mean  this,  what 
did  they  mean  ?     What  other  reason  was  there  for  passing  the 
resolution?     What  was  to  be  accomplished  by  it,  unless  it 
authorized  political  parties  to  discharge  fireworks  during  the 
campaign  f     Why  was  the  suspension  made  "  subject  to  such 
restrictions  and  safeguards  as  the  police  department"  should 
regard  as  necessary?     This  precaution  throws  light  on  the 
intention.     Displays  of  fireworks  were  expected  as  the  result 
of  the  resolution  and,  hence,  they  were  placed  under  police 
regulation.     Tliey  were  expected,  Decause  the  resolution  as 
interpreted   by  the  aldermen  themselves,  permitted  such  dis- 
plays, for  clearly  they  could  not  be  had  without  permission  as ' 
it  would  be  the  duty  of  the  police  to  prevent  them. 

As  the  purpose  of  the  resolution  was  personal  and  tempo- 
rary and  it  was  made  subject  to  the  restrictions  and  safeguards 
of  the  police  department,  we  think  it  was  a  permit,  and  was 
intended  as  a  permit.  While  permission  did  not  make  the 
display  lawful,  for  the  aldermen  could  not  legalize  a  nuisance, 
it  invited  and  led  to  it,  as  the  jury  could  have  found.  Although 
the  action  of  the  board  in  granting  the  permit  was  beyond 
dieir  powers,  still,  it  bound  the  city,  because  it  related  to  the 
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subject  of  fireworks,  which  was  within  their  jniisdiction. 
They  consented  to  the  creation  of  a  nuisance  in  tlie  streets 
and  thus  placed  the  city  under  the  same  liability  as  if  they 
had  erected  the  nuisance  themselves.  They  have  no  more 
riglit  to  authorize  or  permit  a  nuisance  than  to  create  one,  but 
if  they  do  either,  they  make  the  city  liable  for  the  damages 
directly  caused  by  their  action. 

The  nonsuit  was  improperly  granted,  as  a  case  was  made  for 
the  jury.  The  judgments  below  should  be  reversed  and  a  new 
trial  ordered,  with  costs  to  abide  the  event. 

CcLLEN,  Ch.  J.,  Gray,  Bartlett  and  IIaight,  JJ.,  concur ; 
O'Brien,  J.,  dissents ;  Werner,  J.,  absent. 

Judgments  reversed,  etc. 


The  People  of  the  State  of  New  York,  Respondent,  v. 

Frederick  Wagner,  Appellant. 

Crimes — Arson  — Sufpictency  of  Evidence.  The  evidence,  upon 
the  trial  of  an  indictment  for  arson  in  the  first  degree,  examined  and  Iield 
sufficient  to  warrant  a  verdict  convicting  the  defendant  of  that  crime,  and 
in  the  absence  of  any  error  of  law,  the  judgment  entered  thereon  must  be 
affirmed. 

P^opU  V.  Wagner,  84  App.  Div.  687,  affirmed. 

(Argued  November  20,  1904;  decided  December  18,  1904.) 

Appeal  from  an  ordei;  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
19, 1903,  which  affirmed  a  judgment  of  the  Court  of  General 
Sessions  of  the  Peace  in  the  county  of  New  York  rendered 
upon  a  verdict  convicting  the  defendant  of  the  crime  of  arson 
in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Lewis  Stxiyvesaiit  Chanler  for  appellant.  The  misconduct 
of  the  district  attorney  in  persisting  in  offering  evidence  of 
other  fires  constitutes  reversible  error.  {People  v.  Smithy 
162  N.  Y.  520 ;  PeopU  v.  Sharp,  107  N.  Y.  427;  Barton  v. 
Bruely,  96  N.  W.  Rep.  85 ;  Fossdahl  v.  StoiUy  89  Wis.  482 ; 
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Paulson  V.  StaU,  94  N.  W.  Rep.  771 ;  Buel  v.  State,  104 
Wis.  132;  McNainara  v.  McNamara,  108  Wis.  613; 
Goodwin  V.  State,  114  Wis.  318 ;  People  v.  Milks,  55  App. 
Div.  372.) 

William  Travers  Jerome,  District  Attorney  {Robert  01 
Taylor  of  counsel),  for  respondent.  No  reversible  error  is 
shown.  (People  v.  Dewey,  128  N.  Y.  606  ;  Vose  v.  Cock- 
croft,  44  X.  Y.  415 ;  Brady  v.  Nolly,  151  N.  Y.  258 ;  Dodge 
V.  Comdiiis,  168  N.  Y.  242 ;  Matter  of  Anderson,  178  N.  Y. 
416 ;  Dimon  v.  N.  Y.  C,  &  H,  P,  P.  P.  Co,,  173  K  Y. 
356 ;  Clark  v.  B.  IL  P.  P,  Co,,  177  N.  Y.  359  ;  PeopU  v. 
Doody,  172  N.  Y.  165 ;  People  v.  Conklin,  175  N.  Y.  333.) 
There  was  no  misconduct  on  the  part  of  the  district  attorney. 
{People  V.  Gaimari,  176  N.  Y.  184 ;  People  v.  Jones,  99 
N.  Y.  667;  P(f^j9^  v.  Taylor,  177  N.  Y.  237;  People  v. 
0' Sullivan,  104  N.  Y.  481 ;  7^(?o»/>Z^  v.  Smith,  162  N.  Y.  520 ; 
People  V.  Milks,  55  App.  Div.  372 ;  People  v.  Murphy,  135 
N.  Y.  450 ;  //(?/>^  v.  Pc^^^,  83  N.  Y.  427 ;  Pecyple  v.  SutJier- 
land,  154  N.  Y.  345.) 

O'Brien,  J.  The  defendant  was  convicted  in  the  Court  of 
General  Sessions  in  New  York  of  the  crime  of  arson  in  the 
first  degree.  The  record  before  ns  is  of  the  second  trial  of 
the  case.  On  the  first  trial  the  defendant  was  convicted  and 
sentenced  to  the  state  prison  for  twenty-five  years.  The 
second  verdict  of  conviction  resulted  in  a  sentence  to  the  state 
prison  for  nineteen  years.  The  conviction  on  the  first  trial 
was  reversed  by  the  Appellate  Division,  but  it  has  unanimously 
aflfirmed  the  second  conviction. 

The  crime  of  which  the  defendant  has  been  convicted  was 
formerly  a  capital  offense,  and  is  still  one  of  the  most  atro- 
cious crimes  known  to  the  law.  The  indictment  charged  him 
with  setting  fire  in  the  night  time  to  a  tenement  house  in  the 
city  of  New  York  in  which  twenty-four  families  lived,  and  at 
the  time  there  were  many  human  beings  in  tlie  building. 
The  evidence  upon  which  the  conviction  was  had  was  largely 
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circumstantial,  but  we  think  was  sufficient  to  warrant  the  jury 
in  rendering  a  verdict  of  guilty  against  the  defendant.  The 
tire  occurred  on  the  30th  of  January,  1901,  under  such  cir- 
cumstances as  to  render  it  quite  improbable  that  it  was  the 
result  of  an  accident.  The  proof  tended  to  show  that  it  was 
an  incendiary  fire.  It  appears  that  some  months  prior  to  the 
tire  the  defendant  and  his  family  resided  in  this  building  as 
tenants,  but  for  some  reason  he  was  dispossessed  and  removed 
from  the  premises  by  legal  process.  At  the  time  of  his 
removal  he  threatened,  as  the  witnesses  testified,  to  get  even 
with  the  landlord  by  burning  the  building.  This  is  substan- 
tially the  threat  which  the  defendant  is  said  to  have  made  in 
the  presence  and  hearing  of  the  witnesses  who  testified  to  it. 
Tlie  fire  originated  in  the  cellar  of  the  building,  the  door  to 
which  was  not  fastened,  or  at  least  access  to  that  part  of  the 
house  was  possible,  if  not  quite  convenient.  It  was  shown 
that  the  defendant  was  in  the  vicinity  of  the  building  on  the 
night  of  the  fire,  and  while  in  a  saloon  shortly  before  took  a 
bottle  from  his  pocket,  saying  to  the  bartender,  "  I  am  going 
to  fix  somebody  to-night."  The  defendant,  after  the  fire 
occurred,  admitted  in  substance  that  he  had  seen  it  and  stated 
some  other  things  which,  although  standing  alone,  would  be 
of  very  little  consequence,  yet  taken  in  connection  with  the 
previous  threat  and  his  presence  in  the  vicinity  of  the  build- 
ing on  the  night  of  the  fire  would  indicate  a  consciousness  of 
guilt  on  his  part.  It  was  shown  that  about  two  weeks  before 
the  tire  in  question  an  unsuccessful  attempt  had  been  made  to 
burn  the  building.  That  tire  occurred  in  the  afternoon.  The 
street  door  was  then  open  leading  from  the  stoop  into  the 
vestibule,  and  the  tire  was  started  in  the  duml)  waiter.  It 
was  a  slight  tire,  nothing  having  been  burned  except  the  wood 
work  around  the  bottom  of  the  dumb-waiter  shaft. 

We  think  that  the  evidence  on  the  part  df  the  People 
tended  to  prove  that  the  defendant  was  the  author  of  the  fire. 
At  all  events,  the  evidence  was  of  such  a  character  as  to  pre- 
sent a  fair  question  of  fact  for  the  jury,  and,  therefore,  this 
court  has  no  power  to  interfere  with  the  verdict. 
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The  learned  coaneel  for  the  defendant  does  not  attack  the 
verdict  on  the  ground  that  the  evidence  was  insufficient  to 
warrant  it.  He  contends  that  the  judgment  sliould  be  reversed 
on  the  ground  tliat  the  district  attorney  was  permitted  to  oflEer 
evidence  which  he  thinks  is  incompetent.  It  is  difficult  to 
find  any  proper  objection  or  exception  in  the  record  to  raise 
the  questions  which  are  discussed  upon  his  brief,  but  they 
relate  principally  to  some  proof  that  was  given  of  the  unsuc- 
cessful attempt  to  burn  the  building  two  weeks  before  the  fire 
in  question.  It  is  not  very  clear  that  whatever  proof  was 
given  of  the  fire  that  was  kindled  two  weeks  before  the  fire  in 
question  was  incompetent.  After  the  threat  to  burn  the 
building  any  evidence  tending  to  prove  even  an  unsuccessful 
attempt  to  carry  out  the  threat  by  the  defendant  was,  I  think, 
competent.  (People  v.  O^SulHvan,  104  N.  Y.  481.)  But  it 
is  not  necessary  to  justify  the  conduct  of  the  district  attorney 
in  attempting  to  prove  the  prior  fire,  since  the  trial  court 
struck  out  from  the  record  all  of  the  evidence  in  regard  to 
that  fire,  and  expressly  directed  the  jury,  in  the  clearest  terms, 
to  disregard  it,  having  announced  to  the  prosecuting  officer 
that  inasmuch  as  he  had  failed  to  connect  the  two  fires  with 
each  other  the  evidence  in  regard  to  the  first  fire  should  be 
excluded.  This  ruling,  we  think,  was  most  favorable  to  the 
defendant,  and  cured  any  possible  error  that  might  have  been 
committed  on  the  part  of  the  district  attorney  in  referring  to 
the  first  fire  and  on  the  part  of  the  court  in  receiving  evidence 
in  regard  to  it. 

The  learned  counsel  for  the  defendant  complains  of  various 
remarks  made  by  the  district  attorney  in  the  course  of  the 
trial  and  in  presenting  the  case  to  the  jury.  The  record  does 
not  present  any  exception  with  reference  to  such  question, 
and,  upon  an  examination  of  the  proceedings  at  the  trial,  there 
does  not  seem  to  be  any  just  ground  for  complaint  in  that 
regard.  The  prosecuting  officer  in  a  criminal  case  must  be 
permitted  to  conduct  the  trial  without  unreasonable  restric- 
tions upon  the  right  to  state  the  case  to  the  jury,  to  offer  such 
evidence  as  he  deems  pertinent  to  the  issue  and  take  the  ruling 
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of  the  court  thereon ;  and  in  summing  up  tlie  evidence  the 
same  right  of  advocacy  and  the  same  freedom  of  speech  must 
be  conceded  to  him  as  is  conceded  to  respectable  counsel  upon 
trials  in  civil  dases.  This,  of  couree,  does  not  permit  the 
prosecuting  ofiBcer  to  refer  to  facts  that  are  foreign  to  the 
issue,  or  to  offer  evidence  which  he  knows  to  be  incompetent, 
or  to  base  arguments  to  the  jury  upon  facts  or  circumstances 
outside  of  the  record.  We  do  not  think  that  any  rule  of  pro- 
priety was  violated  by  the  prosecuting  officer  in  this  case,  and 
as  we  think  that  the  evidence  was  sufficient  to  warrant  the 
verdict  and  that  no  error  of  law  is  presented  by  the  record, 
the  judgment  of  conviction  must  be  affirmed. 

CuLLEN,  Ch.  J.,  Gray,  Bartlett,  Haight,  JJ.  (and  Vann, 
J.,  in  result),  concur ;  Werner,  J.,  absent. 

Judgment  of  conviction  affirmed. 


The  People  of  the  State  of  New  York  ex  rel.  The  Weber 
Piano  Company,  Respondent,  v.  James  L.  Wells  et  al.,  as 
Commissioners  of  Taxes  and  Assessments  of  the  City  of 
New  York,  Appellants. 

Tax  —  Corporations  —  Assessment  of  Capital  Stock,  under  Sec- 
tion 12  OF  the  Tax  Law,  When  Real  Estate  Is  Incumbered  with  a 
Mortgage.  In  assessing  the  capital  stock  of  a  corporation,  under  sec- 
tion 12  of  the  Tax  Law  (L.  1896,  ch.  908),  providing  for  the  assessment  of 
such  stock  at  its  actual  value,  ''  after  deducting  the  assessed  value  of  its  real 
estate,''  etc  ,  where  the  retil  estate  is  incumbered  with  a  mortgage  the  pay- 
ment of  which  has  not  been  assumed  by  the  corporation,  and  the  value  of  the 
equity  of  redemption  alone  has  been  included  in  determining  the  value  of 
its  capital  stock,  the  company  is  entitled  to  have  deducted  from  the  val- 
uation only  the  value  of  such  equity,  and  not  the  whole  assessed  value  of 
its  real  estate. 

People  ex  rel,  Weber  Piano  Co.  v.  Wells,  95  App.  Div.  574,  reversed. 

(Submitted  November  16,  1904;  decided  December  13,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Sep- 
tember 24,  1904,  which  affirmed  an  order  of  Special  Term 
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vacating  an  assessnient  for  taxation  of  the  capital  stock  of  the 
relator  for  the  year  1903. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  J.  Delany^  Corporation  Counsel  {George  S,  Coleman 
and  E.  Crosby  Kindleberger  of  counsel),  for  appellants.  The 
burden  is  upon  tlie  relator  to  sliow  that  it  has  been  aggrieved 
by  the  assessment  made.  {People  ex  rel,  v.  Barker^  66  Hun, 
21 ;  137  N.  Y.  644  ;  People  ex  rel,  v.  Feitner^  54  App.  Div. 
214 ;  165  N.  Y.  645  ;  People  ex  rel.  v.  Feitm^r^  60  App.  Div. 
282.)  In  making  the  assessment  the  commissioners  were 
required  to  include  the  actual  value  of  the  relator's  real  estate 
and  "to  deduct  merely  the  assessed  value.  {People  ex  rel.  v. 
Coleman^  126  N.  Y.  433 ;  People  ex  rel.  v.  Bark^^  144  N.  Y. 
94;  People  ex  rel.  v.  Barker^  31  App.  Div.  315 ;  158  N.  Y. 
709 ;  179  U.  S.  279 ;  PeopU  ex  rel.  v.  Neff,  163  N.  Y.  320  ; 
People  ex  rel.  v.  Feitner^  60  App.  jyiv.  282 ;  People  ex  rel. 
V.  Tax  Comrs.,  80  N.  Y.  573.) 

Henry  Warren  Beehe  for  respondent.  The  method  employed 
by  the  Special  Term  in  ascertaining  the  value  of  the  relator's 
assets  was  correct.  (L.  1896,  ch.  908,  §  12 ;  People  ex  rel.  v. 
Coleman^  126  N.  Y.  433.)  As  a  matter  of  law  this  corpora- 
tion is  entitled  to  a  deduction  of  at  least  $215,000,  by  reason 
of  the  assessed  value  of  its  real  estate  as  found  by  the  court. 
{Trimm  v.  Marshy  54  N.  Y.  599;  Jackson  v.  Willardy  9 
Johns.  41 ;  Sexton  v.  Breese^  135  N.  Y.  387.) 

Cullen,  Ch.  J.  It  is  somewhat  a  work  of  supererogation 
to  add  anything  to  what  seems  to  me  the  very  clear  opinion 
rendered  by  Judge  Van  Brunt,  dissenting,  in  the  court 
below.  I  think,  however,  that  a  few  words  in  review  of 
the  prevailing  opinion  may  not  be  out  of  place. 

The  learned  Appellate  Division  held  in  People  ex  rel. 
Fanners^  Loan  and  Trxist  Company  v.  Wells  (94  App.  Div. 
463)  that  mortgages  on  a  taxpayer's  real  estate,  the  payment 
of  which  he  had  not  assumed  or  become  personally  liable  for. 
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were  not  debts  and  were  not  to  be  deducted  from  the  amount 
of  liis  personal  property  in  assessing  the  latter  for  taxation. 
This  decision  we  unaniinouslv  affirmed  in  October  last.  The 
relator  has  thus  far  succeeded  in  accomplishing  the  very  thing 
condemned  in  the  decision  cited  and  this  by  a  simple  though 
ingenious  process.  Under  the  rule  laid  down  in  People  ex 
rel.  Union  Trust  Company  v.  Coleman  (126  N.  Y.  433)  the 
amount  of  personalty  upon  which  a  corporation  is  liable  under 
our  law  for  taxation  is  determined  by  first  ascertaining  the 
total  amount  or  value  of  its  property  and  then  subtracting 
therefrom  the  amount  of  its  debts  and  other  statutory  deduc- 
tions. One  of  those  statutory  deductions  is  '•  tlie  assessed 
value  of  its  real  estate."  The  relator  owned  a  piece  of  real 
estate  worth  two  hundred  and  fifty  thousand  dollars,  assessed 
at  a  hundred  and  fifty  thousand  dollars,  on  which  there  were 
mortgages  amounting  to  two  hundred  thousand  dollars.  It 
has  returned  as  its  property  only  the  value  of  the  equity  of 
redemption,  fifty  thousand  dollars,  while  there  has  been 
deducted  from  the  total  value  of  the  property  of  the  corpoi^a- 
tion  the  whole  assessed  value  of  the  real  property  as  if  it  were 
unincumbered.  Of  this  the  learned  court  below  savs :  "  The 
legislature  intended  that  the  real  and  personal  property  of  such 
a  corporation  should  be  assessed  at  its  fair  and  true  value,  the 
same  as  the  property  of  an  individual,  with  the  exception  that 
it  does  not  provide  for  a  deduction  (of  the  amount  of  any 
mortgage  upon  his  real  estate  unless  he  is  liable  for  the  indebt- 
edness secured  by  the  mortgage)  from  the  individual's  personal 
property."  But  there  is  not  in  the  statutory  provisions 
for  the  taxation  of  corporations  and  individuals  any  reference 
or  mention  whatever  of  such  an  exception.  Therefore,  the 
exception,  if  it  exists,  must  result  solely  because  of  diflEerence 
in  the  methods  prescribed  for  taxing  corporations  and  indi- 
viduals and  not  because  the  legislature  has  directly  enacted 
it.  Th6  statutory  scheme  prescribed  by  the  legislature  as  con- 
strued by  the  courts  directs  that  on  one  side  of  the  account 
be  placed  the  total  property  of  the  corporation  ;  on  the  other 
side,  among  other  things,  the  value  of  its  real  estate.     It  seems 
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to  me  reasonably  clear  that  nothing  can  be  the  real  estate  of 
the  corporation  nnless  it  is  at  the  same  time  its  property. 
The  learned  counsel  for  the  respondent  cites  authorities  for 
the  proposition  that  "  the  mortgagor  has,  both  in  law  and  in 
equity,  been  regarded  as  tlie  owner  of  the  fee,  and  the  mort- 
gage has  been  regarded  as  a  mere  chose  in  action,  a  mere 
security  of  a  personal  nature."  Assuming  that  tliis  doctrine 
proves  that  tlie  entire  value  of  the  piece  of  realty,  regardless 
of  the  incumbrances  upon  it,  was  the  real  estate  of  the  rela- 
tor, and  that  it  was  entitled  to  deduction  for  its  whole  assessed 
value,  I  am  at  a  loss  to  see  why  it  does  not  equally  prove  that 
such  entire  value  is  to  be  taken  as  one  of  the  relator's  assets. 
If,  however,  the  relator's  property  right  in  the  realty  is  to  be 
treated  only  as  comprehending  the  equity  of  redemption  in 
tlie  real  estate,  the  deduction  for  assessed  value  could  only 
include  an  assessment  on  tliat  interest.  This  is  in  accordance 
with  the  rule  adopted  by  us  in  other  cases  which,  though 
not  identical  with  the  present  one  and,  therefore,  controlling, 
are  at  least  very  analogous  to  it.  In  People  ex  rel.  Van  Neat 
V.  Co?n77iis8 loners  of  Taxes  (80  N.  Y.  573)  a  bank  having 
a  lease  of  a  vacant  jJot  of  ground  for  a  long  terra  of  years, 
with  the  privilege  of  renewal,  constructed  a  building  thereon. 
By  the  lease  the  lessee  agreed  to  pay  in  addition  to  the  reserved 
rent  all  taxes  and  assessments  imposed  on  the  property.  It 
was  held  that  the  bank  was  entitled  to  a  deduction  only  for 
the  assesed  value  of  its  building,  not  for  that  of  the  whole 
property.  It  seems  to  me  the  fair  deduction  from  the  case  is 
that  where  there  are  different  estates  in  the  same  piece  of 
realty  a  corporation  is  entitled  to  deduct  only  the  assessed 
valuation  of  that  particular  estate  which  it  owns.  Therefore, 
if  the  estate  of  the  relator  was  confined  to  the  equity  of 
redemption  it  follows  it  was  only  the  assessed  value  of  the 
equity  of  redemption  that  it  was  entitled  to  deduct. 

It  may  be  that  the  proper  way  in  which  the  relator  should 
have  been  assessed  was  to  treat  it  as  holding  the  entire  owner- 
ship of  the  realty  and  to  deduct  from  its  assets  the  whole 
assessed  value.     Rut  as  such  a  method  would  have  \increased 
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the  amount  of  the  relator's  Hability  it  has  no  good  ground  for 
complaint  against  the  one  adopted  in  the  present  case,  and  it 
is  not  necessary  that  we  should  determine  which  method  is 
correct. 

The  orders  of  tlie  Appellate  Division  and  the  Special  Term 
should  be  reversed,  with  costs,  and  the  proceedings  of  the 
appellants  confirmed. 

Werner,  J.  (dissenting).  The  only  question  presented  by 
this  appeal  is  whether  a  corporation,  liable  to  taxation  under 
section  12  of  the  General  Tax  Law  (L.  189G,  ch.  908)  and 
owning  real  estate  subject  to  mortgage,  is  entitled  to  have 
deducted  from  its  capital  stock  and  surplus  profits  exceeding 
ten  per  cent  of  its  capital  tlie  whole  assessed  valuation  of  its 
real  estate,  when  it  has  included  in  its  statement  of  capital 
stock  only  its  equity  in  such  real  estate. 

Section  12  of  the  General  Tax  Law  provides  that  "  The 
capital  stock  of  every  company  liable  to  taxation,  except  such 
part  of  it  as  shall  have  been  excepted  in  the  assessment  roll 
or  shall  be  exempt  by  law,  together  with  its  surplus  profits  or 
reserve  funds  exceeding  ten  per  centum  of  its  capital,  after 
deducting  the  assessed  value  of  its  real  estate^  and  all  shares 
of  stock  in  other  corporations  actually  owned  by  such  company 
which  are  taxable  upon  their  capital  stock  under  the  laws  of 
this  state,  shall  he  assessed  at  its  actual  value?^ 

Under  the  authority  of  this  statute  the  appellants  assessed 
the  relator  upon  the  basis  of  certain  figures  which  need  not 
be  examined  in  detail,  because  the  single  question  of  law  we 
are  called  upon  to  decide  depends  upon  the  construction  of 
section  12,  above  quoted,  as  applied  to  one  parcel  of  real  estate 
owned  by  the  relator. 

This  parcel  of  land,  situated  on  Seventh  avenue  and  Seven- 
teenth street,  in  the  city  of  New  York,  was  valued  at  $250,000 
and  was  held  by  the  relator  subject  to  a  mortgage  of  $200,000, 
thus  leaving  in  the  owner  an  equity  of  $50,000.  It  was 
assessed  At  $150,000.  In  relator's  statement  of  its  capital 
stock,  etc.,  only  the  equity  of  $50,000  was  included,  and  it 
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insisted  upon  the  right  to  deduct  the  whole  assessed  valuation. 
Tliis  contention  was  disallowed  by  the  appellants  who  held 
that  the  ratio  of  deduction  for  assessed  vahiation  should  not 
exceed  that  included  in  relator's  statement  of  capital  stock ; 
in  other  words,  that  the  deduction  for  assessed  valuation  upon 
the  Seventeenth  street  property  should  be  confined  to  the 
equity  therein  which  the  relator  liad  included  in  its  statement 
of  capital  stock.  The  Special  Term  reversed  the  determina- 
tion of  the  appellants  and  held  that  although  the  relator's 
equity  in  this  real  estate  was  all  that  could  properly  be  con- 
sidered in  fixing  the  amount  of  its  capital  stock  for  purposes 
of  taxation,  it  had  the  right  to  have  the  whole  assessed  valua- 
tion thereof  deducted  from  its  total  capital  stock,  and  the  order 
entered  upon  that  decision  has  been  affirmed  by  the  Appellate 
Division. 

Since  it  is  conceded  that  the  term  "  capital  stock  "  as  used 
in  section  12  is  synonymous  with  the  term  "  assets,"  and  that, 
therefore,  only  the  relator's  equity  in  the  Seventeenth  street 
property  was  properly  included  in  its  statement  of  capital 
stock,  that  phase  of  the  case  need  not  be  discussed,  and  the 
only  question  that  remains  to  be  considered  is  whether  the 
assessed  valuation  of  the  whole  parcel  is  to  be  deducted  before 
the  relator's  taxable  assets  can  be  ascertained. 

The  statute  says  that  the  capital  stock  of  a  corporation  liable 
to  taxation  under  section  12  and  its  surplus  profits  or  reserve 
funds  exceeding  ten  per  centum  of  its  capital,  "  after  deduct- 
ing the  assessed  valuation  of  its  real  estate,"  shall  be  assessed 
at  its  actual  value.  The  object  of  this  unequivocal  declaration 
is  obvious.  While  the  equity  of  a  corporation  in  its  real 
estate  is  all  that  should  properly  be  included  in  its  actual 
assets,  the  corporation  is  nevertheless  considered  the  owner 
of  the  whole  land  for  the  purpose  of  its  taxation  as  real 
estate,  and  the  provision  for  deducting  from  the  taxable 
assets  of  a  corporation  the  assessed  valuation  of  its  real  estate 
is  simply  designed  to  prevent  double  taxation.  {People  ex  rel. 
£quitable  Gas  Light  Co.  v.  Barlcer^  144  N.  Y.  94.)  If  only  the 
assessed  valuation  upon  the  equity  of  a  corporation  in  its  real 
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estate  were  to  be  deducted  from  its  total  assets,  such  corpora- 
tion would  be  subjected  to  double  taxation,  for  it  is  taxed 
upon  its  capital  stock  as  well  as  its  real  estate.  The  argu- 
ment that  by  this  process  of  counting  as  part  of  its  assets  only 
its  equity  in  real  estate  and  deducting  from  its  total  capital 
stock  the  whole  assessed  value  of  the  real  estate,  a  corporation 
gains  an  unjust  advantage  over  the  natuml  person  who  is 
liable  to  taxation  is  neither  germane  nor  sound.  A  corporation 
is  burdened  by  several  forms  of  taxation  that  do  not  affect  the 
individual.  Under  our  laws  all  business  corporations  pay 
a  tax  for  the  right  to  exist.  Franchise  corporations  pay  a 
tax  for  the  privilege  of  exercising  their  francliises.  Both 
classes  pay  a  tax  upon  their  assets  which  represent  capital 
stock,  and  both  are  taxed  upon  their  real  estate.  It  is  true 
that  the  individual  may  not  deduct  the  assessed  valuation 
of  his  real  estate  from  the  valuation  of  his  personal  property 
for  which  he  is  taxed,  but  that  is  so,  Jfrst,  because  the 
statute  has  made  no  such  provision  in  the  case  of  indi- 
viduals as  in  the  case  of  corporations,  and,  second,  because 
there  is  not  the  same  reason  for  it  in  the  former  case  that 
tliere  is  in  tlie  latter.  Quite  aside  from  the  fact  that  corpora- 
tions are  subjected  to  several  forms  of  taxation  from  which 
individuals  are  exempt,  it  is  common  knowledge  that  the  assets 
of  a  corporation  are  all  laid  bare  to  the  view  of  the  taxing 
authorities,  while  much  of  the  personal  property  of  the  indi- 
vidual is  put  in  such  form  or  kept  in  such  places  that  it  can- 
not be  reached  for  taxation.  Tlien,  too,  it  is  true  in  practice, 
if  not  in  theory,  that  corporations,  simply  because  they  are 
corporations,  are  taxed  far  in  excess  of  individuals  having  tlie 
same  or  similar  kinds  of  property  liable  to  taxation.  But, 
whatever  the  reason  for  the  distinction  may  be,  whetlier  sound 
or  unsound  ifi  principle,  the  fact  remains  that  the  legislature 
has  enacted  that  the  capital  stock  and  surplus  profits  of  a  cor- 
poration exceeding  ten  per  centum  of  its  capital  shall  only  be 
taxed  after  deducting  therefrom  the  assessed  value  of  its  real 
estate,  and  this  in  itself  is  a  sufficient  argument  for  the  affirm- 
ance of  the  order  lierein. 
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The  cases  of  People  ex  rel.  Van  Nest  v.  Conintisaioiiers  of 
Taxes  (80  N.  Y.  573),  and  People  ex  reL  Eden  Muaee  Co,  v. 
Feitn^r  (60  App.  Div.  282),  relied  upon  by  the  appellants,  are 
not  analogous,  because  there  the  relators  owned  buildings  upon 
lands  leased  for  long  terms,  and  upon  which  the  lessees  were 
bound  to  pay  the  land  taxes  as  part  of  their  rent.  In  those 
cases  the  courts  properly  held  that  the  relators  were  not 
entitled  to  have  deducted  from  their  taxable  assets  the  value 
of  the  land,  because  the  land  did  not  belong  to  them.  In  the 
Ciise  at  bar  the  relator  is  the  owner  of  the  land,  a;Kl  it  pays 
taxes  thereon,  not  as  part  of  the  rent,  but  simply  because  it 
has  the  title. 

The  order  of  the  Appellate  Division  should  be  affirmed, 
with  costs. 

Gray,  Haight  and  Vann,  JJ.,  concur  with  Cullen,  Ch.  J. ; 
O'Brien  and  Bartlett,  JJ.,  concur  with  Werner,  J. 

Orders  reversed. 


Ellen  C.  Osborn,  Respondent,  v,  Howard  J.  M.  Cardeza 

et  al..  Appellants. 

Appeal  —  Taxation  of  Costs  and  Insertion  of  Specified  Amount 
IN  Interlocutory  Judgment  Does  Not  >Iakk  it  Final.  A  judgment 
entered  upon  the  report  of  a  referee  directing  a  final  accounting  of  the 
affairs  of  a  dissolved  corporation  by  the  trustees  thereof  and  for  such 
sums  as  may  be  found  due  by  them  from  the  sale  of  goods  to  any  one  or 
more  of  themselves,  and  for  sums  improperly  paid  to  them  for  services  in 
the  performance  of  their  trust,  and  that  the  plaintiff  have  judgment  with 
costs,  is  not  final,  but  interlocutory  ;>  the  fact  that  a  provision  was  inserted 
in  the  judgment  that  the  plaintiff  recover  the  costs,  whicli  were  taxed, 
and  have  execution  therefor,  does  not  make  it  final  and  reviewable  by  the 
Court  of  Appeals,  since  that  procedure  was  irreguhir  and  should  have 
been  corrected  not  by  appeal  but  by  a  motion  to  strike  out. 

Ori>orn\.  Cardez^i.,  92  App.  Div.  612,  appeal  dismissed. 

(Argued  December  2,  1904;  decided  December  16,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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May  4, 1904,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  the  report  of  a  referee. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

William  G.  Cooke  for  appellants. 

William  P.  Pickett^  Ilenrg  Escher^  Jr.^  and  Lyttleton  Fox 
for  respondent. 

O'Brien,  J.  This  was  an  action  in  equity  by  the  plaintiff 
as  a  stockholder  of  a  business  corporation  against  the  defend- 
ants as  director.  The  judgment  was  entered  upon  the  report 
of  a  referee  to  hear  and  determine  the  issues  involved.  The 
referee  reported  in  favor  of  the  plaintiff  with  respect  to  one  or 
two  of  the  questions  at  issue  and  the  judgment  was  affirmed 
at  the  Appellate  Division.  The  complaint  alleged  and  the 
referee  has  found  that  before  the  commenceniient  of  the 
action  the  corporation  had  been  dissolved  under  and  in  pur- 
suance of  the  Stock  Corporation  Law ;  that  the  secretary  of 
state  issued  to  the  directors  a  certificate  of  dissolution  and  • 
that  they  filed  a  copy  thereof  in  the  office  of  the  clerk  of  the 
county  where  the  principal  office  of  the  company  for  the 
transaction  of  business  was  located  ;  that  upon  such  dissolution 
the  defendant  directors  became  trustees  in  dissolution  for  the 
purpose  of  winding  up  the  affairs  of  the  corporation  and  it 
became  their  duty  to  adjust  and  wind  up  its  affairs,  carry  out 
its  contracts,  sell  its  assets  at  public  or  private  sale  and  apply 
the  proceeds  in  discharge  of  its  debts  and  obligations ;  and  after 
paying  or  providing  for  the  payment  thereof,  to  distribute 
the  balance  of  its  assets  among  the  stockholders  according 
to  their  respective  rights  and  interests,  and  that  as  such  trus- 
tees in  dissolution  they  immediately  took  possession  of  all  the 
assets  of  the  corporation  and  have  remained  in  possession 
thereof,  except  in  so  far  as  they  sold  or  disposed  of  the  same. 

The  complaint  then  proceeds  at  considerable  length  to 
charge  the  defendants  with  various  irregularities,  acts  of 
misconduct  and  neglect  of  duty  in  the  performance  of  the 
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trust.  The  referee,  by  his  findings,  lias  acquitted  the  defend- 
ants of  nearly  all  these  charges  alleged  against  them,  but 
made  two  findings  upon  which  alone  the  judgment  is  based. 
It  was  found  that  the  trustees  made  an  arrangement  between 
themselves  for  compensation  to  two  of  their  number  for  serv- 
ices in  the  performance  of  the  duty  imposed  upon  them  by 
the  dissolution.  One  finding  was  that  two  of  the  trustees  had 
received  compensation,  one  of  them  $438.37  and  the  other 
$500,  for  services,  which  was  held  to  be  improper  and  was  dis- 
allowed and  directions  were  given  for  the  payment  of  these 
sums  into  the  general  fund  in  the  hands  of  the  defendants. 
It  was  also  found  that  the  trustees  or  some  of  them  trafficked 
between  themselves  with  corporate  assets,  and  that  all  net 
profits  made  by  any  of  the  trustees  through  the  purcliase  of 
any  stock  of  the  estate  must  be  accounted  for  and  paid  into 
the  estate  held  by  them.  The  direction  for  judgment  was 
substantially  that  the  prayer  of  the  plaintiff  for  the  enjoining 
and  restraining  of  the  defendants  from  proceeding  or  acting 
further  in  the  dissolution  of  the  corporation  and  for  their 
removal  and  the  appointment  of  a  receiver  should  be  denied, 
but  that  a  final  accounting  of  the  affairs  of  the  corporation 
must  be  had  by  the  trustees  and*  for  such  sums  as  may  be 
found  due  by  any  trustee  from  the  sale  of  the  goods  of  the 
corporation  to  any  one  or  more  of  themselves,  and  also  for 
such  sums  improperly  paid  for  services  or  salaries  in  the  per- 
formance of  the  trust ;  that  a  final  accounting  must  be  had  by 
the  trustees  in  dissolution,  and  that  on  such  accounting  any 
sums  consisting  of  net  profits  made  by  any  one  or  more  of 
them  from  the  sale  of  the  inventoried  stock  of  goods  must  be 
repaid  into  the  trust  fund,  with  certain  exceptions  mentioned 
in  the  finding,  and  that  the  trustees  who  had  received  com- 
pensation or  salaries  for  services  must  restore  the  sums  so 
received  to  the  trust  fund.  Also,  that  the  trustees  in  dissolu- 
tion must  forthwith  close  up  all  outstanding  matters  in  their 
hands  and  make  full  report  thereof  at  such  accounting,  and 
that  the  plaintiff  was  entitled  to  judgment  in  accordance  with 
these  findings,  with  costs. 
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The  plaintiff's  attorney  entered  a  judgment  upon  the  report 
of  the  referee  in  conformity  with  these  iin<lings,  except  that 
the  provision  was  inserted  in  the  judgment  that  the  plaintiff 
recover  of  the  defendants  the  costs  of  this  action,  amounting 
to  some  $975.62,  and  that  she  have  execution  therefor.  .  We 
think  the  judgment  is  not  final,  but  interlocutory.  The  rights 
of  the  plaintiff  and  the  liability  of  the  defendants  are  settled 
by  the  report  in  a  general  way,  but  the  si^eciticsums  of  mDney 
that  the  defendants  were  held  accountable  for  as  net  profits 
made  in  dealing  with  the  assets  have  not  yet  been  ascertained. 
It  would  seem  to  be  necessary  that  a  final  accounting  should 
first  be  had  in  order  to  determine  that  question,  and  that  was 
the  decision  of  the  referee.  It  is  obvious,  therefore,  that 
something  yet  remains  to  be  done  in  order  to  determine  the 
liability  of  the  defendants.  The  judgment  so  far  as  it  pro- 
ceeded requires  them  to  render  a  final  accounting  and  author- 
izes an  inquiry  with  respect  to  certain  sums  of  money  that 
they  are  required  to  restore  to  the  trust  fund,  but  the  amount 
of  which  has  not  yet  been  ascertained. 

It  is  said,  however,  that  tlie  judgment  for  costs  is  final  and 
stamps  the  case  with  the  character  of  a  final  judgment  in  the 
action.  It  will  be  seen  tlmt  all  the  referee  decided  was  that 
the  plaintiff  was  entitled  to  costs  and  deai'ly  that  was  a  matter 
within  his  power  and  discretion,  and  there  was  no  legal  error 
in  that  respect  in  the  decision.  Nearly  all  interlocutory 
judgments  are  substantially  final  in  many  respects.  That  is 
to  say,  certain  things  are  decided  that  must  ultimately  pre- 
vail upon  the  entry  of  the  final  judgment,  so  that  the  mere 
fact  that  in  the  referee's  report  some  things  are  final  and 
other  things  are  merely  interlocutory  does  not  change  the 
character  of  the  judgment  and  make  it  final  in  the  sense 
that  this  court  has  power  to  review  it.  It  is  true  that 
the  plaintiff's  attorney  had  no  right  to  enter  judgment  for 
costs  upon  the  referee's  report,  but  the  taxation  of  costs 
and  the  insertion  in  the  postea  of  the  amount  thereof  was 
irregular  beforiB  the  final  decision  of  the  case.  That  was  the 
work  of  the  plaintiff's  attorney  and  his  proceeding  subsequent 
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to  the  decitjioii  of  the  case  is  not  liere  for  review.  The  court 
is  to  review,  not  the  irregularity  of  tlie  judgment,  but  tlie 
decision  of  the  referee,  and  so  far  as  that  decision  deals  with 
the  (|uestio?i  of  costs  it  is  obviously  not  the  subject  of  review 
here.  The  remedy  of  the  defendants'  attorney  for  the 
improper  insertion  of  the  costs  in  the  judgment  and  the  direc- 
tit)n  for  execution  to  issue  was  to  move  to  correct  the  same 
and  not  by  appeal. 

It  follows  that  the  appeal  should  be  dismissed,  without  costs. 

CuLLSN,  Ch.  J.,  Gray,  Bautleti,  IIaight,  Maktin  and 
Vann,  J  J.,  concur. 

Appeal  dismissed. 

Henry  K.  Pomroy,  as  Trustee  under  the  Will  of  Warren 
Newcomb,  Deceased,  Respondent,  v.  Joseph  A.  Hincks  et 
al.,  as  Ancillary  Executors  of  Josephine  Louise  Newcomb, 
Deceased,  et  al.,  Respondents,  and  Annie  H.  Owen  et  al., 
Appellants. 

Will  —  Failure  to  Dippose  of  Remaindek  of  Trust  Fund.  Where 
a  testator,  whose  only  heirs  are  his  widow  and  daughter,  creates  a  trust 
fund  for  the  benefit  Of  his  wife,  but  makes  u6  disposition  of  the  remain- 
der, he  dies  intestate  as  to  such  remainder  and  it  passes  to  them  as  undis- 
posed of  property,  and  upon  the  death  of  the  daughter  without  issue  her 
interest  passes  to  the  widow.     (Code  Civ.  Pro.  g  2732,  subd.  8.) 

Pomroy  v.  Hincks,  74  App.  Div.  298,  affirmed. 

(Argued  November  29,  1904;  decided  December  16,  1904.) 

Appeal  from  a  judgment  of  tlie  Appellate  Division  of  the 
Supretne  Court  in  the  tirst  judicial  department,  entered  Sep- 
tember 18,  1902,  which  affirmed  a  judgment  of  S|>ecial  Term 
construing  the  will  of  Warren  Newcomb,  deceased. 

Warren  Newcomb  died  August  28,  1866,  leaving  a  widow 
and  a  daughter,  an  only  child,  him  surviving.  By  the  terms 
of  his  will  he  bequeathed  to  his  wife  an  annual  income  of 
$10,000,  and  directed  that  sufficient  of  his  estate  be  set  aside 
and  invested  to  produce  that  sum ;  he  also  devised  a  certain 
sum  in  trust  for  his  daugliter,  providing  that  in  the  event  of 
lier  death  without  issue  said  devise  should  revert  to  his  wife, 
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and  directing  that  after  making  provision  for  the  bequests 
named  the  residue  of  his  estate  should  go  to  his  wife  abso- 
lutely, and  in  the  event  of  her  death  prior  to  the  daughter's 
decease  then  the  amount  set  aside  to  provide  for  his  wife's 
income  and  all  the  residue  to  revert  to  the  daughter  absolutely. 
The  daughter  died  December  16,  1870,  unmarried  and  with- 
out issue,  leaving  her  mother  surviving.  The  will  not  pro- 
viding as  to  the  disposition  of  the  trust  fund  for  the  benefit 
of  the  wife  in  the  event  of  the  daughter  predeceasing  her 
mother,  this  action  was  brought  by  the  trustee  of  that  trust  to 
obtain  a  direction  of  the  court  as  to  the  ownersliip  of  the 
remainder  of  the  said  trust  fund. 

Judson  S.  Landon^  Carlisle  J,  GUaaon  and  Bernard  M. 
L,  Ernst  for  appellants.  The  title  to  the  fund  set  aside  under 
article  1  of  the  will  vested  in  the  heirs  at  law  and  the  next  of 
kin  of  the  testator  upon  the  failure  of  the  contingency  upon 
which  depended  the  vesting  of  tlie  remainder  in  the  daughter. 
{Matter  of  Allen ^  151  N.  Y.  243;  Fathan  v.  Hendricks^  87 
Hun,  483 ;  Smith  v.  Edwards^  88  N.  Y.  92  ;  Delaney  v. 
McCormack,  88  N.  Y.  174;  Goehel  v.  Wolf,  113  N.  Yl  412  ; 
Warmer  v.  Dxirant,  76  N.  Y.  136  ;  Vincent  v.  Newhouse,  83 
N.  Y.  511  ;  Delafield  v.  SMpman,  103  X.  Y.  463  ;  ITobson  v. 
IlaU,  95  X.  Y.  588  ;  Matter  of  Watts,  68  App.  Div.  357, 360.) 

George  F,  Canfield  and  James  McConnell  for  respondents. 
In  case  of  intestacy  with  respect  to  the  remainder  in  a  fund 
after  the  termination  of  a  life  interest,  the  corpus  of  the  fund 
passes  to  the  next  of  kin  of  the  testator  as  of  the  time  of  his 
death,  and  does  not  pass  to  his  next  of  kin  as  of  the  time 
when  the  life  interest  is  terminated.  {Matter  of  Kane,  2  Barb. 
Ch.  375  ;  Siinoiunon  v.  Waller,  9  App.  Div.  503  ;  Tomphins 
V.  Verplanck,  10  App.  Div.  572  ;  Brown  v.  Richter,  25  App. 
Div.  239  ;  Matter  of  McLeod,  32  Misc.  Rep.  229  ;  Greenlmul 
v.  Waddell,  116  X.  Y.  234 ;  Boans  v.  Triist  Company,  160 
X.  Y.  494  ;  Clark  v.  Camniann,  160  X.  Y.  315.)  Therefore, 
even  if  the  testator  had  died  intestate  as  to  the  remainder  inter- 
est in  the  fund  set  apart  under  article  1  of  the  will,  the  said 
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Josephine  Louise  Newcomb,  his  widow,  would  still  have  become 
entitled  to  the  said  remainder  interest  under  the  laws  of  this 
state  relating  to  the  distribution  of  intestates'  estates.  (Code 
Civ.  Pro.  §  2732,  subds.  1,  8 ;  3  R.  S.  [Banks^  5th  ed.]  183, 
184;  3  E.  S.  [Banks'  6th  ed.]  104,  105.) 

Bartlett,  J.  While  we  agree  with  the  learned  Appellate 
Division  in  the  construction  of  the  will  of  the  testator,  Warren 
!Xewcomb,  there  is  a  fatal  objection  to  the  plaintiff's  mainte- 
nance of  the  action  which  lies  back  of  the  construction  of  the 
will,  and  in  reality  renders  a  discussion  of  that  question 
unnecessarj'.  "  It  is  a  settled  principle  of  law  that  the  legal 
rights  of  tlie  heir  or  distributee,  to  the  property  of  deceased 
persons,  cannot  be  defeated  except  by  a  valid  devise  of  such 
property  to  other  persons.  *  *  *  It  was  not  sufficient  to 
deprive  an  heir-at-law  or  distributee  of  what  comes  to  him  by 
operation  of  law,  as  property  not  effectually  disposed  of  by 
will,  that  the  testator  should  have  signified  his  intention 
by  his  will  that  his  heir  or  distributee  should  not  inherit  any 
part  of  his  estate."  {ITaxtun  v.  Corse^  2  Barb.  Ch.  506,  521 ; 
Chamberlain  v.  Taylor^  105  N.  Y.  185,  194;  Gallaglier  v. 
Crooks,  132  N.  Y.  338,  342 ;  Pickering  v.  Lord  Stamford,  3 
Vesey,  492,  493  ;  Johnson  v.  Johnson,  4  Beavan,  318 ;  Fitch 
V.  Weher,  6  Hare,  145 ;  Denn  v.  Gaskin,  Cowper,  657,  661.) 
Therefore,  if  the  will  made  no  disposition  of  the  remainder  in 
the  trust  fund  for  the  beneiit  of  the  testator's  widow,  it  fol- 
lows that  the  testator  died  intestate  as  to  such  remainder ; 
that  such  interest  passed  as  undisposed  of  property  to  his 
widow  and  to  his  daughter,  and  that  on  the  deatli  of  the  daugli- 
ter,  under  subdivision  8  of  section  2732  of  the  Code  of  Civil 
Procedure,  her  interest  passed  to  her  mother,  the  testator's 
widow.  Hence,  under  no  circumstances  could  the  appellants 
claim  any  right  to  his  estate. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

CcLLEN,  Ch.  J.,  Gray,  O'Brien,  Martin  and  Vann,  JJ., 
concur;  Haight,  J.,  absent. 

Judgment  affirmed. 
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George  E.  Brightson,  llespondent,  v.  The  II.  B.  Claflin 

Company,  Appellant. 

1.  Master  and  Servant  —  Pleading.  Au  ul legation  in  the  complaint 
in  an  action  for  services,  that  a  written  agreement  for  five  years  which 
had  just  expired  was  continued  for  a  further  term  of  five  years  upon  the 
same  terms  and  conditions,  is  not  supported  by  evidence  received  under 
objection  that  the  plaintiff  held  over  and  continued  in  the  service  of  the 
defendant  with  its  consent  until  he  was  discharged,  where  the  latter  denies 
the  making  of  the  second  contract  and  interposes  the  defense  of  the  Stat- 
ute of  Frauds  expressly  alleging  that  there  was  no  note  or  memorandum 
in  writing  thereof.  « 

2.  Evidence  —  Erroneous  Proof  op  Net  Profits  of  Sales  upon 
Which  Commissions  op  Employee  Were  Based.  Where  the  manager  of  a 
**  department "  in  a  department  store,  who  was  to  receive  for  his  services  a 
certain  commission  on  the  net  annual  profits  of  the  sales  of  such  department, 
to  be  paid  at  the  end  of  each  year,  in  addition  to  a  certain  sum  per  month, 
was  discharged  four  months  before  the  expiration  of  the  time  for  which 
he  claimed  to  have  been  hired,  he  cannot  establish,  in  an  action  brought 
after  the  expiration  of  the  alleged  contract,  the  amount  of  the  commis- 
sions which  he  claims,  by  proof  of  the  result  in  his  department  for  the 
two  years  preceding  the  year  in  which  he  was  discharged,  especially 
where  there  were  no  profits  during  the  first  six  months  of  the  year  in 
question,  but  on  the  contrary  a  loss;  the  question  whether  at  the  end  of 
the  four  months,  remaining  before  the  expiration  of  plaintiffs  time  of 
service,  the  situation  was  changed,  the  loss  wiped  out  and  a  net  profit 
secured  upon  which  to  base  a  recovery  of  commissions  might  have  been 
ascertained  from  the  inventories  and  books  of-  the  department,  made  up 
to  the  end  of  the  year,  and  plaintiff  should  have  produced  such  invento- 
ries and  books  in  court  or  required  them  to  be  produced. 

Rriyhtmti  v.  //.  B.  Vlaflin  Co.,  84  App.  Div.  557,  reversed. 

(Argued  December  7,  1904;  decided  December  80,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  17,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 
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John  Z.  Wilkie,  Williaia  B.  Goodioiu  and  Moses  Ely  for 
appellant.  If  plaintiflPs  testimony  as  to  his  contract  of  einploy- 
ment  established  a  new  contract  for  five  years  the  trial  court 
erred  in  denying  the  defendant's  motion  to  dismiss  the  com- 
plaint on  the  ground  that  the  contract  proved  was  invalid 
under  the  Statute  of  Frauds.  {Reed  v.  McConnell^  133  N.  Y. 
425  ;  Southioick  v.  F,  Nat.  Bank,  84  N.  Y.  420.)  If  plain- 
tiffs testimony  as  to  his  contract  of  employment  merely 
established  a  holding  over  from  year  to  year,  this  was  a  vari- 
ance from  the  five-year  contract  pleaded  and  the  trial  judge 
erred  in  allowing  plaintiff,  over  defendant's  objection  that  such 
testimony  was  inadmissible  because  not  pleaded,  to  prove  a 
holding  over  by  intendment  of  law  where  no  amendment  of 
tlje  complaint  was  asked  for  or  ordered  at  the  trial ;  and  the 
Appellate  Division  had  no  power  under  such  circumstances  to 
deem  the  complaint  amended.  {Bossej't  v.  Poerschke,  51 
App.  Div.  380;  Page  v.  D,  &  IL  a  Co.,  76  App.  Div.  160; 
Kipp  V.  N.  r.  a  i&  IL  R.  R.  R.  Co.,  89  App.  Div.  392 ; 
Conklin  v.  McCauley,  41  App.  Div.  455  ;  Smith  v.  Wetmo7*e, 
167  N.  Y.  237;  Neudecker  w.Kohlberg,  81  N".  Y.296;  Pope 
V.  Terre  Haute,  etc.,  107  N.  Y.  61 ;  Southiciek  v.  F.  Nat. 
Bank,  84  N.  Y.  420 ;  Tooker  v.  Arnoux,  76  N.  Y.  397 ; 
Beecher  v.  Schuback,  1  App.  Div.  359;  Schiiaier  v.  Nathan, 
31  App.  Div.  225.)  A  cause  of  action  based  upon  an  agreed 
contract  between  the  parties  for  an  employment  for  five  years 
is  an  entirely  different  cause  of  action  from  one  based  upon  a 
contract  for  one  year  arising  by  intendment  of  law  from  hold- 
ing over  by  plaintiff  after  the  expiration  of  a  previous  written 
contract,  and  a  complaint  cannot  be  amended  even  at  the  trial 
over  defendant's  objection  so  as  to  set  up  a  different  cause  of 
action.  {Reeder  w.  Say  re,  70  N.  Y.  ISO;  Freeman  v.  Grant, 
132N.  Y.  22;  Reed  v.  McConneU,  133  N.  Y.  425.)  The 
trial  court  erred  in  allowing  the  plaintiff,  over  exception  of 
the  defendant,  to  give,  the  gross  sales  of  his  department  for 
1899  and  1898.  The  books  of  the  department  were  the  best 
evidence  and  should  have  been  produced,  or  some  explanation 
made  for  their  n<)n-i:)roduction,  or  the  entries  should  have 
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been  proved  to  be  correct  by  the  man  who  made  them.  {Stnte 
Bank  v.  Bromn,  165  N.  Y.  216 ;  1  Greenl.  on  E\r.  [16th  ed.] 
§  82;  -Sherman  v.  Brayton^  119  N.  Y.  623;  McCaU  v. 
Moschowitz^  14  Daly,  16 ;  Kearney  v.  Mayor ^  92  N.  Y.  617; 
Batchdor  v.  Ilatie^  23  Misc.  Rep.  119.) 

Sidney  H,  Stuart  for  respondent.  The  contract  of 
employment  between  the  plaintiff  and  the  defendant  was  a 
yearly  and  a  valid  contract.  {Dodge  v.  CrandaU^  30  N.  Y. 
294 ;  Bleeker  v:  Johnson^  51  How.  Pr.  380 ;  Schuyler  v. 
Smith,  51  N.  Y.  309;  Coudert  v.  Cohn,  118  N.  Y.  309; 
Wallace  v.  Devlin,  36  Hun,  275,  276;  Ball  v.  Storer,  82 
Hun,  460;  Vail  v.  Little  Falls  Man.  Co.,  32  Barb.  564; 
Laughran  v.  Smith,  75  N.  Y.  205 ;  People  v.  Van  Rens- 
selaer, 9  N.  Y.  291 ;  Curtis  v.  Leamtt,  15  N".  Y.  97 ;  Adams 
V.  Fitzpatricic,  125  N.  Y.  124.)  The.  damages  sustained  by 
plaintiff  in  consequence  of  his  discharge  were  amply  proven 
and  to  an  amount  more  than  sufficient  to  sustain  the  verdict. 
{Howard  v.  Daly,  61  K.  Y.  362 ;  Wake7nan  v.  W.  <&  W. 
Man.  Co.,  101  N.  Y.  205  ;  Taylor  v.  Bradley,  39  N.  Y.  129  ; 
Crittenden  v.  Johnson,  7  Hun,  258.)  The  discharge  of  the 
plaintiff  by  the  defendant  was  without  cause  and  was  unwar- 
ranted. {Shaw  V.  li.  L.  Ins.  Co.,  69  N.  Y.  286  ;  Burtis  v. 
ThornpsoJi,  42  X.  Y.  246  ;  Smith  v.  Wetmore,  167  N.  Y.  234; 
//.  Ins.  Co.  v.  Morse,  87  U.  S.  444;  Barron  y.  Burnsid^, 
121  U.  S.  186.)  The  alleged  mistakes,  or  discrepancies,  in  the 
inventory  of  December  31,  1S99,  were  not  sufHcient  gro^mds 
for  the  discharge  of  the  plaintiff  on  August  21,  1900,  or  any 
time.  {Knox  v.  K  M.  Co.,  148  X.  Y.  441 ;  Frank  v.  61  Nat. 
Bank,  84  K.  Y.  209;  Sahln  v.  Kendrick,  58  A  pp.  Div.  108.) 
There  is  nothing  in  the  exceptions  taken  by  the  defendant, 
either  to  the  testimony,  or  the  charge,  which  would  warrant  a 
reversal  of  the  judgment.  {Smith  v.  ^Yetmore,  167  N".  Y. 
234;  Ayrault  v.  P.  Bank,  47  N.  Y.  570;  Jones  v.  Osgood^ 
6  N.  Y.  233.)  No  amendment  of  the  complaint  was  neces- 
sary. {Szuchy  V.  H.  C  c6  I.  Co.,  150  N.  Y.  219 ;  C.  E.  S. 
Co.  V.  A.  T.  Co.,  161  N.  Y.  605;  lamkin  v.  Palmer,  164 
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N.  Y.  201;  Smith  v.  Wetmore,  167  N.  Y.  237;  Lamfer  v. 
B.  K  Co.,  84:  Ilun,  311 ;  Jieede^r  v.  Sai/re,  70  N.  Y.  180 ; 
MUbank  v.  Jones,  141  N.  Y.  340 ;  Reed  v.  McCoimeU,  133 
K  Y.  425.) 

O'Brien,  J.  The  plaintiflE  brought  this  action  to  recover 
$50,000  damages  for  breach  of  a  contract  of  hiring,  by  which 
contract  the  relation  of  master  and  servant  was  establislied 
between  the  parties.  The  defendant  is  a  business  corporation, 
M-ith  its  principal  place  of  business  in  the  city  of  New  York. 
Its  business  was  conducted  on  so  large  a  scale  that  it  was 
divided  into  a  great  many  departments,  with  a  person  at  the 
head  of  each  having  general  charge  and  supei vision  of  it.  It 
'  is  alleged  that  the  plaintiff  was  employed  at  the  head  of  what 
was  known  as  the  "  notion  department,"  which  had  its  own 
staff  of  bookkee])ers,  entry  clerks  and  general  employees, 
numbering  in  all  about  two  hundred. 

It  is  averred  in  the  complaint  that  on  the  30th  of  Novem- 
ber, 1892,  the  plaintiff  entered  into  a  written  contract  with 
the  defendant,  wherein  and  whereby  it  employed  and  hired 
the  plaintiff  to  work  for  it  as  a  manager  of  this  department 
for  the  term  of  five  years,  beginning  on  the  Ist  of  January, 
1893,  and  the  jdefendent  agreed  to  pay  him  therefor  twelve 
and  otie-half  per  cent  of  the  net  annual  profits  of  the  sales  of 
said  department  in  equal  yearly  payments,  with  a  guaranteed 
drawing  account  of  $500  per  month,  and  that  the  plaintiff 
agreed  to  work  for  that  timB  and  for  this  compensation.  It  is 
alleged  that  the  plaintiff  entered  upon  the  performance  of  this 
agreement  on  his  part,  and  performed  the  same  fully  until 
the  first  of  January,  1898 ;  that  on  or  about  that  date  it  was 
agreed  by  and  between  the  plaintiff  and  the  defendant  that 
said  written  agreement  should  be,  and  it  was,  continued  for  a 
farther  term  of  five  years  from  the  1st  of  January,  1898,  upon 
the  same  terms  and  conditions  as  the  agreement  of  1892  above 
stated;  that  the  plaintiff  entered  upon  the  performance  of 
this  last  agreement  on  his  part  and  performed  the  same  fully 
and  entirely  until  the  2  Ist  of  August,  1900,  when  the  plain- 
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tiff,  while  engaged  in  carrying  out  the  afijreement,  was,  with- 
out any  fault  on  liis  part,  wrongfully  discharged  by  the 
defendant  from  its  employ  and  it  refused  to  permit  him  to 
carry  out  the  agreement. 

It  is  quite  important  at  the  outset  to  get  a  clear  idea  of  the 
plaintiff's  cause  of  action  as  stated  in  the  complaint.     It  is 
alleged  that  tlie  written  agreement  for   live  years'  services 
which  had  just  expired  was  continued  for  a  further  term  of  five 
years  upon  the  same  terms  and  conditions  as  weye  embraced 
in  the  first  written  contract.     An  agreement  to  employ  the 
plaintiff  for  five  years  in  order  to  be  valid  should  be  in  writ- 
ing, and  since  it  is  alleged  that  the  first  written  agreement 
for  five  years  was  continued  for  another  five  years,  the  legal 
effect  of  the  allegation  is  that  the  second  agreement  was  evi- 
denced by  some  writing  signed  by  the  party  to  l>e  charged 
thereby.     The  proper  construction  of  the  pleading,  therefore, 
is  that  the  plaintiff  seeks  to  recover  damages  for  the  breach 
of  a  written  contract  of  hiring  commenced  on  tlie  1st  day  of 
January,  1898,  and  to  terminate  in  five  years  thereafter. 
.  On  the  trial  the  plaintiff  sought  to  establish  a  cause  of 
action  only  by  proof  that  after  tlie  termination  of  the  first 
written  agreement,  the  plaintiff  held  over  and  continued  in  the 
service  of  the  defendant,  with  the  defendant's  consent,  to  the 
time  of  his  discharge.     In  other  words,  the  plaintiff  sought  to 
recover  for  breach  of  an  aa^reement  from  vear  to  year  to  be 
implied  by  law  from  the  fact  that  the  plaintiff  continued  to  hold 
over  in  the  service  after  the  expiration  of  each  year.    The  evi- 
dence of  the  plaintiff  in  that  regard  was  received  under  the 
defendant's  objection  and  exception.    The  objection  was  to  the 
effect  that  the  proof  was  a  departure  from  the  cause  of  action 
stated  in  the  complaint.    No  amendment  of  the  complaint  was 
asked  or  allowed,  and  the  question  is  not  in  respect  to  the  power 
of  the  court  to  grant  an  amendment  in  such  case,  but  as  to  the 
right  of  the  plaintiff  to  recover  for  the  breach  of  a  contract 
for  one  year  based  entirely  upon  an  inference  or  implication 
of  law.     Where  there  is  a  hiring  for  one  year  and  the  servant 
continues  in  the  employment  after  the  expiration  of  the  year 
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with  the  consent  of  the  master,  tliis  effects  a  hiring  for  another 
year.  {Adams  v.  Fitzpatrick^  125  N.  Y.  124.)  But  this  is 
not  the  canse  of  action  stated  in  the  complaint.  The  plaintiff 
pleaded  a  written  contract  for  live  years,  and  he  recovered  for 
breach  of  a  contract  implied  by  law  for  one  year.  We  think 
that  the  plaintiff  did  not  recover  secundum  allegata  et pro- 
bata^ and  that  this  rule  was  violated  at  tlie  trial,  since  the 
evidence  was  received  under  the  defendant's  objecticm.  {South- 
wick  v.  First  Nat.  Bank  of  Memphis^  84  X.  Y.  420 ;  Romeyn 
V.  Sickles,  108  id.  650 ;  Day  v.  Town  of  New  Lots,  107  id. 
148.)  In  these  cases  it  was  held  that  it  is  a  fundamental  rule 
that  a  judgment  shall  be  secundum,  allegata  et  probata,  and 
that  any  departure  from  that  rule  is  certain  to  produce  sur- 
prise, confusion  and  injustice.  It  was  said,  with  much  force, 
that  pleadings  and  a  distinct  issue  are  essential  in  every  sys- 
tem of  jurisprudence  and  there  can  be  no  orderly  administra- 
tion of  justice  without  them.  If  a  party  can  allege  one  cause 
of  action  and  then  recover  upon  another,  his  complaint  will 
serve  no  useful  purpose,  but  rather  to  ensnare  and  mislead  his 
adversary.  The  defendant  by  its  answer  made  a  distinct 
issue  with  respect  to  the  contract  stated  in  tlie  complaint.  It 
denied  the  making  of  any  such  contract,  and,  among  other 
defenses,  interposed  the  Statute  of  Frauds,  expressly  alleging 
that  there  was  no  note  or  memorandum  in  writing  of  the  five- 
year  contract.  Under  the  authorities  cited  above,  the  defend- 
ant's ol)jection  to  the  proof  at  the  trial  should  have  been  sus- 
tained and  the  exceptions  were  well  taken. 

The  defendant's  answer  also  put  in  issue  the  allegation  of 
the  complaint  that  the  plaintiff  was  wrongfully  discharged 
and  this  issue  raised  a  serious  question  for  the  plaintiff.  There 
is  no  dispute  about  the  fact  that  in  December,  1899,  the  year 
before  the  plaintiff  was  discharged,  he  presented  an  inventory* 
or  statement  to  the  defendant's  executive  officers  purporting 
to  show  the  sales  and  profits  of  his  department  during  the 
year,  and  there  is  no  dispute  about  the  fact  that  the  statement 
was  untrue  in  that  over  $40,000  of  goods  were  reported  as  sold 
which  were  in  fact  on  hand.     This  statement  enlarged  the 
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basis  for  the  plaintiff's  commissions  to  that  extent,  and  he 
was  actually  paid  $5,000  in  the  form  of  commissions  which 
he  was  not  in  fact  entitled  to.  Wliether  this  falsification  of 
the  inventory  was  the  result  of  fraud,  negligence  or  honest 
mistake  may  be  another  question,  but  the  fact  that  the  state- 
ment was  untrue  and  that  the  plaintiff  received  the  benefit  of 
it  seems  to  be  undisputed,  and  there  was  no  atteuipt  on  the 
part  of  the  plaintiff  to  explain  the  discrepancy  or  any  offer  to 
restore  what  he  had  received  on  the  faith  of  it.  This  condi- 
tion of  the  plaintiff's  account  in  his  department  was  not 
brought  to  the  attention  of  the  defendant's  ofHcere  until 
about  a  month  before  his  discharge,  and  they  then  sought  to 
obtain  some  explanation  consistent  with  his  honesty  and 
fidelity,  but  failed  in  that  respect.  The  relations  between  the 
plaintiff  and  the  defendant's  ofHcers  became  somewhat  strained 
in  consequence  of  this  incident,  and  in  about  a  month  after 
the  discovery  the  plaintiff  brought  an  action  against  the 
defendant  to  procure  an  injunction  restraining  the  defendant 
from  interfering  with  the  management  of  his  particular 
department.  This  move,  of  course,  added  fuel  to  the  flame, 
and  the  defendant's  president,  the  day  after  the  papers  were 
served  upon  him  in  the  injunction  suit,  discharged  him. 
The  learned  trial  judge  submitted  to  the  jury  the  question 
arising  upon  these  facts.  The  jury  were  instructed  that  if 
the  falsification  of  the  inventory  was  the  result  of  fraud  or 
negligence  then  the  defendant  had  the  right  to  discharge  the 
plaintiff;  but  if  it  was  an  honest  mistake,  without  fraud  or 
negligence,  that  the  plaintiff  might  be  excused,  and  that  if  he 
commenced  the  injunction  suit  in  good  faith,  intending  only 
to  assert  his  legal  rights,  and  not  for  the  purpose  of  annoy- 
ance, then  he  might  be  excused  for  that  act  as  well.  There 
does  not  seem  to  be  any  exception  in  the  record  to  the  sub- 
mission of  this  question  to  the  jury,  nor  to  the  charge  in  that 
respect,  and  since  the  judgment  was  unanimously  affirmed 
below  We  do  not  think  that  this  court  can  properly  deal  with 
the  question  concerning  the  defendant's  right  to  discharge  che 
plaintiff. 
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The  breach  of  contract  for  which  the  plaintiff  recovered 
$5,000  in  this  case  consisted  in  discharging  the  plaintiff  about 
the  21st  of  August,  1900,  that  is,  about  tnght  months  from 
the  commencement  of  the  year  and  about  four  months  before, 
according  to  the  plaintiff's  own  theory  of  the  case,  his  term 
would  expire.  This  included  the  monthly  guaranty  of  $500  a 
month  for  four  months,  and  the  loss  of  commissions  for  the 
whole  year,  which  were  to  be  estimated  at  the  rate  of  twelve 
and  one-half  per  cent  upon  the  net  profits  of  the  department, 
and  these  net  profits  were  to  be  ascertained  according  to  cer- 
tain rules  described  in  the  first  written  agreement,  but  which 
are  not  now  very  important.  It  is  by  no  means  clear  that  the 
plaintiff,  under  the  circumstances  of  this  case,  was  entitled 
to  recover  anything  for  commissions  which  were  not  yet 
earned  and  did  not  accrue,  or  could  be  ascertained  only  by 
the  results  at  the  end  of  the  year.  (Sedgwick  on  Damages, 
vol.  2  [8th  ed.],  §  671.)  There  are  some  cases  in  this  state 
which  appear  to  hold  that  such  commissions  or  profits 
may  be  recovered  as  damages,  but  only  when  the  plaintiff 
has  made  it  appear  that  such  profits  are  reasonably  certain 
to  be  made,  and  that  if  he  fails  in  such  proof,  he  will 
not  ]ye  entitled  to  recover  on  that  basis.  {Lavens  v.  Lieb^  12 
App.  Div.  487.)  Whatever  the  rule  may  be  in  this  respect, 
we  think  that  the  evidence  which  the  plaintiff  produced  upon 
the  trial  of  this  case  in  order  to  establisli  his  claim  to  commis- 
sions or  pi^otits  was  incompetent.  The  only  proof  offered  was 
the  result  in  the  plaintiff's  department  for  the  two  years  pre- 
ceding the  year  in  whicli  he  was  discharged.  This  evidence 
was  received  under  the  defendant's  objection  and  exception 
as  to  its  competency.  It  appears  to  be  an  undisputed  fact 
in  the  case  that  for  the  first  six  months  of  the  year  in  ques- 
tion there  were  no  net  profits  in  the  department,  but  on  the 
contrary  a  loss  of  between  sixteen  and  twenty  thousand  dol- 
lars. The  question  was  whether  at  the  end  of  the  four 
months  during  which  the  plaintiff's  contract  was  to  be  in 
force,  the  situation  was  changed,  the  loss  wiped  out  and  a  net 
profit  secured  upon  which  to  base  a  recovery  of  commissions 
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amounting,  according  to  the  verdict,  to  $3,000.  The  books 
and  inventories  of  the  department  were  kept  under  the  plain- 
tiffs supervision  and  he  could  have  produced  these  books  or 
papers  in  court  or  required  them  to  be  produced,  and  thus  the 
result  of  the  business  at  the  end  of  'the  year  could  be  accu- 
rately known  and  clearly  established.  The  results  of  the  busi- 
ness in  the  department  for  the  two  previous  years  did  not 
prove,  or  tend  to  prove,  what  the  result  was  in  fact  at  the  end 
of  the  year  in  question.  The  business  was  constantly  chang- 
ing and  the  expense  of  the  department  increasing.  More- 
over, the  statement  of  the  net  profits  for  the  previous  year,  as 
claimed  by  the  plaintiff,  was  discredited  to  the  extent  of 
$40,000  and  could  be  no  safe  guide  in  ascertaining  the  net 
profits  at  the  end  of  the  following  year.  There  is  no  diflS- 
culty  or  hardship  in  requiring  the  plaintiff  to  prove  the  net 
profits  at  the  end  of  the  year  in  question  by  the  inventories 
and  books  of  the  department  made  up  to  the  close  of  the 
year.  The  contract  at  most  had  only  four  months  to  run,  and 
this  action  was  commenced  long  after  that  period  had  expired. 
If  the  contract  covered  a  long  series  of  years  instead  of  four 
months,  possibly  a  different  rule  might  be  applied.  But  since 
it  appears  that  up  to  the  time  of  the  plaintiff's  discharge  no 
profits  had  accrued,  but  a  very  considerable  loss  was  suffered, 
we  think  it  was  not  competent  for  the  plaintiff  to  resort  to 
vague  Statements  as  to  the  profits  of  the  two  previous  years 
when  the  exact  figures  at  the  end  of  the  year  were  available 
to  him  and  could  have  been  produced  before  tlie  jury. 

The  judgment  must  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Gray  and  Vann,  JJ.,  concur ;  BABTLi-n-r 
and  Haight,  JJ.,  concur  in  tlie  result,  and  Martin,  J.,  con- 
curs on  ground  last  discussed  in  opinion. 

Judgment  reversed,  etc. 
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Ellen  B.  Cudijp,  Respondent,  v.  The  New  York  Evening 
Journal  Publishing  Company,  Appellant. 

Evidence  —  Rig^t  to  Object  to  Competency  op  Portions  op  a 
Deposition  —  Code  Civ.  Pro.  §  911.  Where  testimony  taken  upon  the 
direct  examination  of  a  witness  uudei;  a  commission  has  been  r^ad  upon  a 
trial,  a  party  may  decline  to  read  the  testimony  taken  upon  his  cross- 
examination  of  the  witness,  and,  if  read  by  his  adversary,  he  may,  under 
section  911  of  the  Code  of  Civil  Procedure,  object  lo  any  question  as 
incompetent  or  irrelevant,  although  it  was  framed  by  liim  and  consti- 
tuted p&rt  of  his  own  cross-examination. 

CudUp  V.  N.  r.  Eve.  Journal  Pub.  Co.,  87  App.  Div.  638,  affirmed. 

(Argued  December  6,  1904;  decided  December  30,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 19, 1904,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new 
trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

David  B.  Hill  and  Clarence  J,  Sheani  for  appellant.  It 
was  error  to  refuse  to  permit  the  defendant  to  read  portions 
of  the  plaintiff's  cross-examination  of  one  of  the  defendant's 
witnesses  taken  under  an  open  commission,  which  cross- 
examination  the  plaintiff  had  declined  to  read.  (Code  Civ. 
Pro.  §  911.) 

Thonvcbs  P.  Wickes  and  diaries  D.  Ingevsoll  for  respond- 
ent. The  trial  justice  committed  no  error  in  sustaining  the 
objection  of  plaintiff's  counsel  to  defendant's  counsel  reading 
six  questions  and  answers  in  the  cross-examination  appearing 
in  the  deposition  of  the  witness  Franklin  E.  Wiedcr.  {Root 
v.  Ktng^  7  Cow.  613,  (JBo  ;  Waeiuch  v.  M.  J,  Asun.^  4  App. 
Div.   110;  Holrties  v.    Joaes^   147   N.    Y.    59;    Kraiuer   v. 
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Kramer,  80  App.   Div.  20 ;    Whltlach  v.  F.  dk  C.   Co.,  21 
App.  Div.  124;  Gellatly  v.  Lowery;^  Bosw.  113.) 

Gray,  J.  The  plaintiff  brought  this  action  to  recover  of 
the  defendant  damages  for  a  libelous  publication  in  its  news- 
paper. The  defendant  did  not  plead  in  justification;  but 
alleged  various  facts  in  mitigation  of  damages.  The  plaintiff 
recovered  a  verdict  upon  the  trial  and  her  judgment  has  been 
affirmed,  unanimously,  by  the  Appellate  Division,  in  the  first 
department.  There  is  but  one  question  of  sufficient  impor- 
tance, now,  for  us  to  consider  and  that  arises  upon  an  exception 
to  the  exclusion  of  portions  of  a  deposition,  offered  to  be  read 
by  the  defendant.  It  appears  that  the  testimony  of  a  former 
husband  of  the  plaintiff  had  been  taken  under  a  commission, 
issued  at  the  instance  of  the  defendant.  The  witness'  direct 
examination  was  read  by  the  defendant,  without  objection 
thereto ;  in  which,  in  response  to  a  question  as  to  the  general 
reputation  of  the  plaintiff  in  the  city  of  Washington,  during 
certain  years,  he  testified  that  he  had  "  no  personal  knowledge, 
but  from  all  accounts  it  had  not  been  the  best."  Wlien  the 
reading  of  the  direct  examination  was  concluded,  the  plaintiff's 
counsel  stated  that  he  would  not  read  the  cross-examination  of 
the  witness;  whereupon  the  defendant's  counsel  announced 
that  he  would  read  it,  or  parts  of  it.  In  doing  so,  objections* 
were  made  by  the  plaintiff  to  the  reading  of  certain  questions 
and  answers  relating  to  a  divorce,  which  the  witness  had  pro- 
cured from  the  plaintiff  for  the  willful  desertion  of  her  hus- 
band and  infant  child,  upon  the  ground  that  such  testimony 
was  incompetent.  The  objections  were  sustained  and  excep- 
tions were  taken  by  defendant  to  the  court's  ruling. 

Whether  the  ruling  was  correct  turns  upon  the  construc- 
tion, which  section  911  of  the  Code  of  Civil  Procedure  should 
receive.  That  section  provides  that  a  deposition,  taken  and 
returned,  may  "  be  read  in  evidence  by  either  party.  It  has 
the  same  effect,  and  no  other,  as  the  oral  testimony  of  the 
witness  would  have ;  and  an  objection  to  the  competency 
*     *     *     of  the  witness,  or  to  the  relevancy,  or  substantial 
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competency,  of  a  question  put  to  him,  or  of  an  answer  given 
by  liim.  may  be  made,  as  if  the  witness  was  then  personally 
examined,  and   without   being  noted  upon  the  deposition." 
The   appellant  insists  that  the  plaintifiTs  counsel   could  not 
be   heard  to  object  that   his   own   questions  were   not  rele- 
vant, or  competent.     Doul>tless  the  situation  was  singular  in 
that  respect ;  but,  nevertlieless,  the  extremely  broad  language 
of  the  Code  section  seems  to  justify  the  ruling  below.     It 
enlarges  the   scope  of  the   objections   to  testimony  elicited 
upon  a   deposition,  very   greatly,    and    frees   a   party   from 
any  restrictions  upon  his  right  to  object,  which  would  not 
exist  were  the  witness  present  and  being  personally  examined. 
It  materially  changed  the  former  rule  of  procedure ;    under 
whicli  objections  to  interrogatories  proposed  upon  a  commis- 
sion to  take  testimony  were  noted,  and  when,  therefore,  such 
a  question  as  this  could  not  arise  upon  the  reading  of  the 
return  to  the  commission.     Considering  the  situation  in  the 
light  of  the  present  Code  provision,  when,  upon  the  plaintiff 
refusing  to  read  her  cross-examination  of  the  witness,   the 
defendant  offered  to  read  it,  it  made  the  deposition  its  own 
and  a  part  of  its  direct  evidence.     It  was.  then,  as  though  the 
defendant  was  offering  to  show,  in  mitigation  of  damages, 
specific  acts,  or  instances,  of  plaintiff's  misconduct,  in  order  to 
prove  the  allegation  that  her  i-eputation  was  bad.     This  was, 
of  course,  inadmissible  evidence  under  the  settled  rule.    {Root 
v.  Jiuig,  7  Cow.  613  ;  Cornuiy  v.  Conilny.  6  X.  Y.  97,  104 ; 
Ilolnie^  v.  Jo)ie8,  147  N.  Y.  51),  6S.)     Lately,  the  Appellate 
Division,  in  the  first  department,  has  had  the  same  question 
under  consideration  in  Kramer  v.  Kravier^  (80  App.  Div.  20), 
when  construing  section   SS3  of  the  Code ;  whose  provisions, 
with  reference  to  the  taking  of  depositions  within  the  state, 
are  similar  to  those  of  section  911.     That  court  has  taken  the 
same  view  of  the  operation  of   the  statute    upon  evidence 
offered  upon  a  trial  in  depositions  and  has  expressly  held, 
upon  a  very  similar  situation,  that  examining  counsel   could 
not  be  estopped  from  objecting  to  incompetent  testimony. 
The  courts  of  other  states  have  taken  the  same  view  of  the 
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question,  in  cases  to  which  we  are  referred.  {/latch  v.  Brown ^ 
63  Maine,  410 ;  In  re  Smithy  34  Minn.  436 ;  Brandon  v. 
Mulle?iiXj  58  Tenn.  [11  Heisk.]  446;  Citi/  of  Bloomiru/ton 
V.  Osterle,  139  111.  120.) 

The  judgment  should  be  affirmed,  with  costs. 

CuLLEN,  Oil.  J.,  O'Brien,  Babtlett,  Haioht,  Mabtin  and 
Vann,  JJ.,  concur. 

Judgment  affirmed. 

Geoege  Kubz,  Respondent,  v.  Anton  Doebb,  Appellant. 

1.  Evidence  —  Pkesumption  of  Innocence  Not  Indulged  in  Civ ll 
Action.  Id  an  action  t  >  recover  damages  for  an  assault,  a  refusal  by  the 
trial  court  to  charge  "  that  the  defendant  is  presumed  innocent  until  he  is 
proven  guilty  "  presents  no  error,  since  the  presumption  of  innocence  is 
not  indulged  in  a  civil  action,  and,  even  where  the  defendant  is  charged 
incidentally  with  a  crime,  the  plaintiff  is  required  to  sustain  his  case  only 
by  a  prepondcnince  of  evidence. 

2.  Appeal — When  Appellate  Division,  in  GitANTiNG  Leave  to 
Appe.il,  Need  Not  Certify  Questions.  Under  the  provisions  of  sub- 
division 2  of  section  191  of  the  Code  of  Civil  Procedure  a  certificate  of  the 
Appellate  Division  that  in  its  opinion  a  question  of  law  is  involved  which 
ought  to  be  reviewed  by  the  Court  of  Appeals  is  sufficient,  without 
specifying  the  (juestion  for  review,  it  being  only  under  subdivision  2  of 
section  190  of  the  Code  of  Civil  Procedure  that  questions  are  required  to 
be  certified. 

Kurz  V.  Doerr,  86  App.  Div.  507,  affirmed. 

(Submitted  December  7,  1904;  decided  December  80,  1904.) 

Appeai,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  second  judicial  depart- 
ment, entered  August  3,  1903,  affirming  a  judgment  of  the 
Queens  County  Court  in  favor  of  plaintiff  entered  upon  a  ver- 
dict and  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Leander  B,  Faher  for  appellant.  The  presumption  of  inno- 
cence applies  in  civil  as  well  as  in  criminal  cases,  and  the 
trial   court  erred    in    refusing    to  charge   the  jury  that  the 
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defendant  was  presumed  innocent  until  proven  guilty,  (firaivb 
V.  R'dey,  15  App.  Div.  190 ;  N,  Y.  c6  B.  K  Co,  v.  Moore, 
18  Abb.  [K  C]  106;  Peoj}le  v.  Briggs,  114  N.  Y.  56;  Wil- 
cox V.  Wilcox,  46  Hun,  32.) 

Stephen  II,  Vori^  for  respondent.  To  charge  as  was 
requested  would  have  been  error  for  it  would  have  been 
charg-ing  that  the  plaintiff  must  prove  his  case  beyond  a  rea- 
sonable doubt.  {Ogletree  v.  State,  28  Ala.  693 ;  Moorer  v. 
State-,  44  Ala.  15  ;  People  v.  Leiion,  79  Cal.  625.) 

Bartlett,  J.  This  action  was  to  recover  damages  for  an 
assault,  committed  by  the  defendant  upon  the  plaintiff,  by 
willfully  and  maliciously  leveling  a  loaded  firearm  at  him  and 
discharging  the  same.     The  jury  rendered  a  verdict  for  $250. 

This  appeal  presents  a  single  question,  based  on  an  excep- 
tion to  the  charge  of  the  trial  judge. 

The  following  is  an  extract  from  the  record  : 

"  (Defendant's  counsel) :  I  ask  yoxxt  honor  to  charge  that 
the  burden  is  upon  the  plaintiff  to  prove  by  a  preponderance 
of  evidence  that  the  defendant  is  guilty  of  an  assault. 

*'  (The  Court)  :  Yes,  I  charge  that. 

"(Defendant's  counsel):  Also  tlwt  the  defendant  is  pre- 
sumed innocent  until  he  is  proven  guilty. 

"  (The  Court) :  That  presumption  do«s  not  prevail  here. 
It  is  a  question  of  which  one  has  presented  to  you  a  pre- 
ponderance of  the  evidence  ;  that  is,  does  the  evidence  in 
favor  of  the  story  told  by  the  plaintiff  outweigh  the  testimony 
which  makes  against  tliat  claim  ?  What  I  mean  by  the 
weight  of  the  evidence  is  the  convincing  force  of  the  evidence 
as  it  appeals  to  your  minds." 

We  are  of  opinion  that  the  trial  judge  committed  no  error 
in  refusing  to  charge  that  the  defendant  is  presumed  innocent 
until  he  is  proven  guilty. 

The  opinion  of  the  learned  Appellate  Division  to  this  effect, 
in  which  Mr.  Justice  Hirschbkkg  carefully  reviews  the  con- 
flicting  authorities  in  this  state,  meets  with  our  approval  and 
we  adopt  the  same. 
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We  would  add  nothing  to  this  opinion  were  it  not  deemed 
advisable  that  this  court  should,  by  positive  statement,  set  at 
rest  the  question  that  has  been  much  discussed  by  the  bar  and 
in  judicial  opinions.  (  Woodheck  v.  Keller^  6  Cowen,  118 ; 
Clark  V.  DUMe^  16  Wend.  601 ;  Hopkins  v.  Stnith^  3  Barb. 
599 ;  Johnson  v.  Agricultural  Ins.  Co,^  25  Hun,  251  ;  Wil- 
cox V.  Wilcox^  46  Ilun,  32  ;  Grant  v.  RiUy^  15  App.  Div. 
190 ;  Seylolt  v.  N.  Y,,  L,  E\  <&  TF.  E,  E,  Co,,  95  N.  Y. 
562;  People  v.  Brlggs,  114  N.  V.  56;  N,  T.  cS;  BrooUyn 
Ferry  Co.  v.  Moore,  IS  Abb.  [N.  C]  106;  102  N.  Y.  667.) 

In  Seyholt  v.  zY.  J",  Z.  E.  <&  W.  E.  E.  Co.  (supra)  the 
action  was  for  negligence  resulting  in  the  death  of  plaintiff's 
intestate.  At  the  close  of  the  case  the  defendant  requested 
an  instruction  to  the  jury  that  "The  burden  of  proof  is  on 
the  plaintifi  to  establish  the  negligence  of  the  defendant.  If 
there  is  a  reasonable  doubt  on  the  whole  evidence  as  to  the 
negligence  of  the  defendant,  the  verdict  should  be  for  the 
defendant." 

Chief  Judge  Ruoer  said  (p.  569) :  "  We  are  hot  aware  of 
any  rule  applicable  to  the  trial  of  issues  of  fact  in  civil  actions 
which  requires  a  party  upon  whom  the  burden  of  proof  rests 
to  establish  a  case  free  from  reasonable  doubt.  In  criminal 
casec  the  law,  out  of  tender  regard  for  the  rights  of  accused 
persons,  and  the  presumption  of  iimocence  which  always 
attaciies  to  persons  in  tlnit  situation,  gives  to  the  defendant 
the  benefit  of  any  reasonable  doubt  existing  as  to  his  guilt; 
but  in  civilactions,  unless  the  issue  involves  tlie  commission 
of  a  crime  by  some  of  the  parties  thereto,  the  application  of 
such  a  rule  is,  we  think,  unauthorized  by  the  law  of  evi- 
dence. It  was  held  in  the  c;ase  of  Johnson  v.  Agricultural 
Insurance  Co.  (25  Hun,  251),  where  the  defendant  had,  in 
answer  to  an  action  upiMi  a  policy  of  insurance  to  recover 
damages  for  a  loss  occasioned  by  fire,  alleged  that  the  plain- 
tiff had  himself  fired  the  insured  buildings,  that  it  was  suf- 
ficient if  the  defense  was  supported  by  a  preponderance  of 
evidence,  and  that  it  was  error  to  require  the  defense  to  be 
proved  beyond  a  reasonable  dt)ubt.     The  question  decided  in 
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that  case  has  been  the  subject  of  considerable  controversy 
among  authors  upon  evidence,  and  we  do  not  intend  to 
express  any  opinion  thereon." 

In  ^ew  York  cfe  BrooHyn  Ferry  Co,  v.  Moore  {supra) 
the  plaintiff  sought  to  recover  of  tlie  defendant,  its  ticket 
agent  in  the  ferry  house,  moneys  which  it  was  alleged  he  had 
received  in  a  fiduciary  capacity  and  embezzled.  Judge  Earl, 
writing  for  this  court,  said  (p.  119):  *' In  this  case  it  is  not 
for  us  to  determine  how  satisfactory  plaintiff's  evidence  was, 
but  whether  there  was  any  evidence  to  sustain  the  judgment. 
*  *  *  There  is  no  rule  of  law  which  requires  a  plaintiff 
in  a  civil  action,  when  a  judgment  against  the  defendant  may 
establish  his  guilt  of  a  crime,  to  prove  his  case  with  the  same 
certainty  which  is  required  in  criminal  prosecutions.  Noth- 
ing more  is  required  in  such  cases  than  a  just  preponderance 
of  evidence,  always  giving  the  defendant  tlie  benefit  of  the 
presumption  of  innocence."  The  words  last  quoted,  "always 
giving  the  defendant  the  benefit  of  the  presumption  of  inno- 
cence," have  led  to  some  confusion  in  the  lower  courts. 

The  presumption  of  innocence  is  not  indulged  in  a  civil 
action,  as  the  plaintiff  rests  only  under  the  burden  of  proving 
his  case  by  a  preponderance  of  evidence. 

People  V.  Bri(j(j8  {supra)  was  an  action  brought  by  the 
dairy  commissioner,  in  the  name  of  the  People,  to  recover 
the  penalty  imposed  by  the  act  of  1S85,  "to  prevent  decep- 
tion in  the  sale  of  dairy  products."  (CMiapter  183,  Laws  of 
1885.)  The  legislature  provided  in  this  act  that  certain  vio- 
lations of  it  should  subject  the  defendant  to  various  j^onalties 
and  other  violations  were  declared  to  be  misdemeanors. 

The  court  was  requested  and  declined  to  charge  the  jury 
that  they  must  be  satisfied  beyond  a  reasonable  doubt  of  the 
violation  by  the  defendants  before  they  could  find  against 
them,  and  charged  that  they  might  so  find  upon  a  preponder- 
ance of  evidence ;  and  exceptions  were  taken. 

Judge  Bradley,  after  reviewing  the  authorities,  said  :  '*  We 
have  examined  tlie  numerous  reported  cases  of  the  several 
states  and  England  and  the  text  books  cited   l)y  counsel,  and 
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some  other  cases,  upon  this  question,  and  think  that  in  civil 
actions  the  rule  tliat  the  preponderance  of  evidence  is  suffi- 
cient to  warrant  the  finding  of  the  fact  in  which  is  involved 
tlie  charge  of  such  character,  has  the  support  of  the  better 
reason."  .  »•  • 

We  deem  it  very  important  that  the  strict  rule  of  evidence, 
applicable  to  the  burden  of  proof  in  criminal  cases,  should  not 
be  extended  to  civil  actions  for  the  recovery  of  damages, 
where  the  defendant  is  charged,  incidentally,  with  arson, 
embezzlement  or  any  other  crime. 

When  life  or  liberty  is  involved  the  proof  must  exclude 
reasonable  doubt,  but  in  a  civil  action,  where  a  recovery  of 
damages  is  sought  against  the  wrongdoer,  the  plaintiff  is  only 
required  to  sustain  his  case  by  a  preponderance  of  evidence. 

The  learned  Appellate  Division  in  its  order  granting  leave 
to  appeal  to  this  court  has  submitted  for  our  answer  the  fol- 
lowing question  :  "  Did  the  trial  court  err  in  refusing  to  charge 
the  jury  that  the  defendant  is  presumed  innocent  until  proven 
guilty  ? " 

This  appeal  is  taken  under  section  191  of  the  Code  of  Civil 
Procedure,  subdivision  2,  which  provides,  in  part,  that  no 
appeal  shall  be  taken  to  this  court  from  a  judgment  of  affirm- 
H,nco  rendered  in  an  action  to  recover  damages  for  a  personal 
injury  when  the  decision  of  the  Appellate  Division  of  the 
Supreme  Court  is  unanimous,  unless  such  Apj)ellate  Division 
shall  certify  that  in  its  opinion  a  question  of  law  is  involved 
which  ought  to  be  reviewed  by  the  Court  of  Appeals. 

The  Appellate  Division  has,  in  this  case,  issued  its  certificate 
to  that  effect,  and  it  is  sufficient  without  specifying  a  question 
for  review.  It  is  only  in  appeals  taken  under  section  190  of 
the  Code,  subdivision  2,  that  questions  are  required  to  be  cer- 
tified.    {Young  V.  FoXy  155  N.  Y.  615.) 

The  judgment  and  order  appealed  from  should  be  affirmed, 
with  costs. 

CuLLEN,  Cli.  J.,  Gray,  0'BRiE>f,  IIaight,  Martin  and 
Vann,  J  J.,  concur. 

Judgment  affirmed. 
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Patrick  W.  Cullixan,  as  Commissioner  of  Excise  of  the 
State  of  New  York,  Appellant,  v.  Harry  J.  Bowker, 
Defendant,  and  The  ^tna  Indemnity  Company, 
Respondent 

PRrSCIPAL    AKD   AqENT  —  WhEN    AUTHORITY    OP    PRINCIPAL  CANNOT 

Be  Delegated — Liquor  Tax  Law.  A  surety  company  which  has 
appointed  an  agent  *'  to  execute  and  deliver  and  attach  the  seal  of  the 
company  to  any  apd  all  bonds  to  be  filed  ♦  ♦  *  under  the  Liquor  Tax 
Law,"  the  bonds  to  be  valid  only  when  signed  by  such  agent,  is  entitled 
to  his  personal  judgment  in  respect  to  issuing  bonds,  and  he  cannot  dele- 
gate his  power  to  a  clerk  in  his  office;  where,  therefore,  a  county  treas- 
urer, with  knowledge  of  the  agent's  authority  and  in  his  absence,  accepts 
a  bond  issued  by  his  clerk,  who  had^een  authorized  so  to  do,  and  who 
stated  that  the  agent  would  sign  it  upon  his  return,  and  in  the  mean- 
time the  certificate  on  the  application  for  which  the  bond  had  been  issued 
had  been  forfeited  by  the  principal  for  a  violation  of  the  Liquor  Tax  Law, 
the  company  is  not  liable  on  the  bond,  althou^rh  upon  his  return  and 
in  ignorance  of  such  forfeiture  the  agent  affixed  his  signature  to  the  bond. 
Cullinan  v.  Bowker,  88  A  pp.  Div.  170,  affirmed 

(Argued  November  30,  1904;  decided  December  30,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  25,  1903,  reversing  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  court  at  a  Trial  Term  with- 
out a  jury,  and  granting  a  new  trial. 

This  action  was  brought  by  tlic  plaintiff,  as  state  commis- 
sioner of  excise  of  the"  state  of  New  York,  against  the  prin- 
cipal and  surety  upon  a  bond,  whicli  had  been  given  to  the 
People  of  the  state  upon  an  application  for  a  liquor  tax  cer- 
tificate, to  recover  the  penalty  of  the  bond,  by  reason  of  a 
violation  of  its  provisions.  The  plaintiff  had  judgment  against 
the  defendant;  but,  upon  appeal  to  the  Appellate  Division  in 
the  third  department,  the  judgment  was  reversed  and  a  new 
trial  of  the  action  was  ordered.  From  that  determination  the 
plaintiff  has  appealed  to  this  court. 

The  bond  was  executed  by  the  applicant,  the  defendant 
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Bowker,  as  principal,  and  by  the  ^tna  Indemnity  Company 
of  Hartford,  a  corporation  of  tlie  state  of  Connection t,  as 
surety.  The  JEtna  Company  was  authorized  to  execute  bonds 
in  such  cases  and  liad  appointed,  under  an  instrument  filed 
with  tliC  county  treasurer,  one  Channell  as  "its  resident  assist- 
ant secretary  to  execute  and  deliver  and  attach  the  seal  of  said 
company  to  any  and  all  bonds  to  he  filed  in  any  city  or  county 
of  tlie  State  of  New  York,  under  the  provisions  of  the  Liquor 
Tax  Law  of  the  State  of  New  York,  *  '*  *  all  said  bonds 
shall  be  also  duly  signed  in  all  cases  by  the  president  or  vice- 
president."  The  bond, in  the  present  instance,  when  delivered 
to  the  county  treasurer  upon  the  application  for  t!ie  liquor 
tax  certificate,  bore  the  signature  of  the  president  of  the  com- 
pany ;  but  it  had  not  been  signed  by  Channell.  The  bond 
recited  its  penal  obligation  to  the  People  and  the  proposed 
application  by  Bowker,  the  principal,  for  a  liquor  tax  certifi- 
cate. Its  condition,  briefly  stated,  was  that  the  principal  in 
the  bond,  while  the  business  for  which  the  liquor  tax  certifi- 
cate was  given  shall  be  carried  on,  would  not  violate  its  pro- 
visions, or  any  of  those  of  the  Liquor  Tax  Law.  It  concluded 
in  tliis  language :  "  In  witness  whereof,  the  said  principal 
hereto  has  duly  signed  these  presents  and  the  surety  hereto 
has  caused  its  corporate  seal  to  be  hereunto  affixed,  and  these 
presents  to  be  signed  by  F.  T.  Maxwell,  its  president.  This 
bond  shall  bind  said  surety  company  only  wlien  signed  by 
F.  S.  Channell,  its  lawful  resident  assistant  secretary  at  Malone, 
N.  Y.,  county  of  Franklin,  X.  Y.,  whose  certificate  of  authority 
is  duly  filed  with  the  officer  authorized  to  issue  liquor  tax 
certificates  for  the  county  in  which  the  traffic  in  liquors  is  to 
be  carried  on  by  said  principal." 

At  the  time  of  the  application  to  the  county  treasurer  for 
the  liquor  tax  certificate,  Channell  was  absent  and  a  clerk  in 
his  office  undertook  to  deliver  the  bond,  without  Channell's 
signature.  Prior  to  Channell's  departure,  his  clerk  had  asked 
him  the  question,  whether,  in  his  absence,  it  would  be  "  all 
right  if  I  issue  a  bond  to  any  one  who  makes  application  and 
that  you  will  sign  it  wlien  you  get  home ; "  to  which  Channell 
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answered :  "  Yes  if  it  is  agreeable  to  Mr.  Adams."  Adams 
was  the  county  treasurer  and,  before  this  bond  was  delivered 
to  him,  Channell's  clerk  had  telephoned  to  him  that  Bowker 
liad  made  application  for  a  bond.  lie  testifies  that  he  "  said 
Mr.  Channell  is  not  here,  bnt  I  will  issue  the  bond  and  give 
it  to  him  and  Mr.  Channell  will  sign  it  when  he  comes  home, 
and  I  said  how  will  it  be  with  you  ?  He  said  all  right,  or 
words  to  that  effect."  Thereupon  the  bond  was  given  and 
filed,  and  Bowker  obtained  his  liquor  tax  certificate-  Subse- 
quently, and  prior  to  the  expiration  of  the  period  for  which 
the  certificate  ran,  he  was  tried  and  convicted  and  his  certifi- 
cate was  declared  forfeited,  upon  a  charge  of  having  violated 
the  Liquor  Tax  Law  in  the  sale  of  liquor  to  Indians.  Chan- 
nell, the  agent  of  the  ^tna  Company,  upon  his  return,  but 
without  any  knowledge  on  his  part,  or  on  the  part  of  his  clerk, 
that  Bowker  had  already  been  convicted,  affixed  his  signature 
to  the  bond.  It,  also,  appears  that  the  company  was  not 
informed  that  Channeirs  signature  was  lacking  to  the  bond 
when  accepted  by  the  county  treasurer. 

S.  B,  Mead  and  Albert  0,  Briggs  for  appellant.  Chan- 
nell's powers  were  unlimited.  lie  had  the  power  to  waive, 
and  did  waive,  the  provision  in  the  bond  which  required  his 
name  to  be  signed  thereto.  {Berry  v.  A.  C.  Ins.  Co,j  132 
X.  Y.  58 ;  Jlarvifi  v.  T.  L.  Im,  Co.,  85  N.  V.  283 ;  WaUh 
V.  //.  K  Ins.  Co.,  73  N.  Y.  5;  O'Brien  v.  P.  Ins.  Co.,  134 
X.  Y.  34;  Quhilan  v.  P.  W.  Ins.  Co.,  133  X.  Y.  3(U;  Peek- 
ner  v.  P.  Ins.  Co.,  65  X.  Y.  204 ;  Van  Schoick  v.  X.  F.  Ins. 
Co.,  68  X.  Y.  439.)  Channell  did  not  exceed  his  authority  in 
directing  his  clerk  to  issue  the  bond  in  suit,  and  it  was  a  legal 
and  bindinff  contract  in  the  hands  of  the  countv  treasurer. 
{Bodine  v.  E.  F.  Ins.  Co.,  51  X.  Y.  123 ;  Coniel.  Bank  v. 
Norton,  1  Hill,  506 ;  Clark  v.  G.  F.  Ins.  Co.,  21  Wkly.  Dig. 
197;  Wood  v.  Am.  F.  Ins.  Co.,  149  X.  Y.  382;  Bobbins  v. 
S.  F  Ins.  Co.,  149  X.  Y.  477;  Arff  v.  S.  F.  Ins.  Co.,  125 
X.  Y.  57;  Story  on  Agency  [9th  ed.],  §  14;  May  on  Ins. 
[4th  ed.],  §  154;  2  Wood  on  Ins.  [2d  ed.],  §  433 ;  K  L.  Lis. 
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Co,  V.  Fahrerhkritg^  68  111.  468 ;  M,  M,  M.  Ins.  Co,  v.  Arm- 
strong^ 45  111.  A  pp.  217.) 

John  P.  Badger  for  respondent.  Channell,  the  assistant 
secretary  of  the  surety  company,  possessed  only  such  powers 
as  were  conferred  bv  the  instrument  of  authorization,  or  "  such 
as  third  persons  had  the  right  to  assume  he  possessed.'* 
(Quinlan  v.  P,  W.  Ins.  Co.,  133  N.  Y.  364 ;  Marvin  v.  U. 
Z.  Ins.  Co.,  85  N.  Y.  281 ;  O.  E.  Co.  v.  ^L.  <&  L.  c6  G.  Ins, 
Co.y  159  X.  Y.  418.)  "While  Channell  could  delegate  to  his  clerk 
ministerial  duties  of  his  agency,  he  could  not  so  delegate  duties 
discretionary  in  their  character,  such  as  his  decision  as  to  the 
application  and  character  of  the  applicant.  {Cornel,  Bank  v, 
Norton,  1  Hill,  505 ;  Lewis  v.  Ingersoll,  1  Keyes,  355 ;  Car- 
roll V.  Tucker,  50  N.  Y.  S.  R.  611;  People  v.  Bank  of 
N,  A,,  75  N.  Y.  555.) 

Gray,  J.  The  salient  facts  in  this  case  are  that  the  bond, 
which  the  county  treasurer  accepted,  was  an  incomplete  instru- 
ment, for  the  want  of  the  signature  of  the  company's  repre- 
sentative at  Malone  ;  that  the  company's  representative  had 
never  pafesed  upon  Bowker's  application  for  the  company  to 
become  surety  for  him ;  that  the  county  treasurer  was  aware 
of  these  facts,  at  the  time  the  bond  was  oflfered  and  that  the 
company  never  had  knowledge  of  the  delivery  of  its  obligation 
in  an  incomplete  form  and  -without  the  exercise  of  its  agent's 
judgment  upon  the  application. 

Tiie  appellant's  claim  is  that  the  powers  of  Channell,  the 
company's  resident  agent,  were  unlimited  and  that  he  could 
"  waive  the  provision  in  the  bond  which  required  his  name 
to  be  signed  thereto."  Undoubtedly,  Channell  possessed  a 
wide  and  general  authority  to  bind  the  company,  by  issuing 
its  bonds  to  secure  the  grant  of  liquor  tax  certificates  to  appli- 
cants ;  but  I  know  of  no  principle  of  the  law  of  agency,  and 
I  am  not  aware  of  any  authority  in  the  reports,  which  will 
sustain  the  doctrine  now  contended  for  by  the  appellant,  in  all 
its  length  and  breadth.     In  order  to  do  so,  we  should  have  to 
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hold  that,  though  Channell  was  appointed  the  company's  agent 
for  a  particular  class  of  business,  wherein  the  assumption  of 
ah  obligation  was  to  be  through  his  own  act  and  evidenced  by 
his  own  signature,  he  might,  nevertheless,  waive  the  exercise 
of  his  judgment  and  delegate  to  another  the  performance  of 
the  duty  confided  to  him. 

The  powers  of  a  general  agent  extend  to  the  doing  of  all 
acts  connected  with  the  business  of  his  principal  and  his 
authority  will  be  deemed  to  include  all  usual  means  for  the 
effective  performance  of  his  duties;  in  the  employment  of 
clerks,  or  of  subordinate  agencies,  for  the  performance  of  acts 
where  an  exercise  of  the  agent's  judgment,  or  discretion^  is  not 
demanded^  nor  presumed.  Reference  is  made  by  the  appel- 
lant to  decisions  in  cases  arising  upon  contracts  of  insurance 
and  they  furnish  many  illustrations  of  the  extreme  lengths  to 
which  the  courts  have  gone  in  enforcing  the  liability  of  insur- 
ance companies,  upon  obligations  created  for  them  by  their 
agents  with  an  apparent  disregard  of  the  conditions  imposed 
upon  the  exercise  of  their  powers.  However  far  those  decisions 
have  gone,  in  this  court,  certainly,  I  think  I  am  safe  in  observ- 
ing that  there  has  steadily  been  an  observance  of  this  qualifi- 
cation, that,  if  the  limitations  upon  the  agent's  authority  to 
act  are  known  to  the  person  with  whom  he  is  dealing,  or  if 
the  transaction  is  such  as  to  charge  him  with  the  duty  of 
inquiring  into  the  extent  of  the  agent's  authority  to  do  the 
particular  act,  the  principal  will  be  protected,  if  the  act  be 
unauthorized,  or  in  clear  excess  of  the  agent's  powers,  and  if 
the  principal  be  an  innocent  actor  in  the  transaction.  The 
general  rule,  with  respect  to  the  powers  of  a  general  agent, 
was  stated  by  the  Supreme  Court  of  the  United  States  in 
Itisurance  Company  v.  Wilkinson^  (13  Wall.  222),  in  this  lan- 
guage, that  "  they  are,  prima  facie^  co-extensive  with  the 
business  entrusted  to  his  care,  and  will  not  be  narrowed  by 
limitations  not  communicated  to  the  person  with  whom  he 
deals."  This  statement  of  the  rule  has  received  the  indorse- 
ment of  this  court  in  Pecliner  v.  Phoenix  Ins,  Co,,  (65  N.  Y. 
195,  209);  Marvin  v.  Universal  L.  Lis.   Co.^  (85  ib.  278 
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283),  and  Wcdsh  v.  Hartford  K  Ins.  Co.,  (73  ib.  5).  In  the 
latter  case  it  was  said  that  "  if  a  person  dealing  with  an  agent 
knows  that  he  is  acting  under  a  circa mscribed  and  limited 
authority,  and  that  his  act  is  in  excess  of,  or  an  abuse  of  the 
authority  actually  conferred,  then,  manifestly,  the  principal  is 
not  bound,  and  it  is  immaterial  whether  the  agent  is  a  general, 
or  a  special  one.  The  principal  has  the  unqualified  right,  as 
between  himself  and  the  agent,  to  define  and  limit  the  agent's 
authority."  Quhdan  v.  Pi'ovidence  W.  Ins.  Co.  (133  N.  Y. 
356),  more  recently,  re-asserted  the  same  doctrine.  In  that  case 
it  may  be  noted,  it  was  held,  where  a  policy  of  insurance  pre- 
scribed that  the  company  should  not  be  bound  unless  the  exe- 
cution of  the  agent's  power  was  indorsed  in  writing  upon  the 
policy,  that  "  the  condition  is  of  the  essence  of  the  authority, 
and  the  consent,  or  act,  of  the  agent  not  so  indorsed  is  void." 
Broad  as  may  be  the  authority  of  corporate  agents  to  waive 
conditions,  whiph  enter  into  the  validity  of  a  contract  of  insur- 
ance at  its  inception,  however  appearing  in  the  policy  when 
delivered,  {Berrrj  v.  American  C.  Lis.  Co.y  132  N.  Y.  49,  58),  I 
think  that  the  present  case  is  not  within  the  operation  of  any 
such  rule.  It  is  a  case  where  the  extent  of  the  accent's  authority 
to  bind  the  principal  at  all  was  made  known  to  the  party  with 
whom  he  was  dealing,  and  where  the  principal  had  the  right  to 
rely  upon  the  fact  for  its  protection.  The  instrument,  by  which 
the  ^tna  Company  constituted  Channell  its  agent,  authorized 
him  "  to  execute  and  deliver  and  attach  the  seal  of  the  company 
to  any  and  all  bonds  to  be  filed,  *  *  *  under  the  provisions 
of  the  Liquor  Tax  Law  of  the  State,"  etc.,  and  this  implies, 
plainly,  that  he  was.  intrusted  with  a  duty  which,  necessarily, 
involved  the  exercise,  on  his  part,  of  judgment  before  executing 
and  delivering  the  bonds  of  the  company,  which  were  deposited 
with  him  for  the  purpose.  The  bonds,  themselves,  were 
explicit  in  declaring  that  they  *'  shall  bind  said  surety  company 
only  when  signed  by  F.  S.  Channell,  its  lawful  resident  assist- 
ant secretary  at  Malone,  N.  Y.,  county  of  Franklin,  N.  Y., 
whose  certificate  of  authority  is  duly  filed  with  the  officer 
authorized  to  issue  liquor  tax  certificates,"  etc.     The  county 
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treasurer,  who  was  that  officer  and  who,  as  such,  was  to  approve 
of  the  bond  accompanying  the  application  for  a  certificate, 
had  full  knowledge  upon  the  subject  of  the  agent's  powers. 
Indeed,  when  notified  of  Channell's  absence  by  his  clerk,  he 
was  willing  to  accept  the  bond,  upon  the  representation  of  the 
clerk  that  Channell  would  sign  it  when  he  returned.  There- 
fore, he  took  the  risk  that  the  obligation  might  never  become 
binding  upon  the  surety  company. 

Whatever  we  might  assume  with  respect  to  the  general  pow- 
ers of  Channell  to  bind  his  principal,  he  was  not  authorized 
to  delegate  to  another  the  exercise  of  the  power  to  decide  upon 
an  application  and  upon  the  character  of  the  applicant  in  such 
cases.     lie  might  authorize  his  clerk  to  do  a  great  many  things, 
in  the  ordinary  course  of  the  business  of  the  agency,  which, 
possibly,  by  reason  of  its  magnitude,  he  might  be  incapacitated 
from  doing  personally,  or  which  were  more  or  less  mechanical, 
or  mere  matters  of  detail ;  but  the  purpose  for  which  his 
agency  was  constituted  was  that  liis  judgment,  or  discretion, 
should  be  exercised  in  issuing  the  bonds.     To  that  extent,  the 
authority  was  personal.     He  could  not  delegate  to  his  clerk  the 
power  to  pass  upon  the  application  for  the  company  to  become 
a  surety ;  any  more  than,  in  the  case  of  Commercial  Bank 
v.  Norton^  (1  Hill,  601),  to  which  the  appellant  refers,  the 
general  agent  was  deemed  capable  of  delegating  to  a  clerk  the 
power,  generally,  to  bind  the  partnership  by  an  acceptance  of 
commercial  paper.     In  that  case,  the  agent  had  passed  upon 
the  question  of  accepting  the  bill  and  he  merely  directed  the 
bookkeeper  of  the  firm  to  write  the  acceptance.     That  was  a 
mechanical  act.     In  the  present  case,  what  Channell  did,  prior 
to  his  departure,  was  to  authorize  his  clerk  to  "  issue  a  bond 
to  any  one  who  makes  application  "  and  to  say  that  he  would 
sign  it  upon  his  return.     That  was,  obviously,  the  delegation 
of  a  particular  power,  with  the  exercise  of  which  the  agent 
was  personally  intrusted.     He  never  passed  upon  the  applica- 
tion in  question  and  the  company  could  not  be  deprived  of 
the  benefit  of  the  exercise  of  his  judgment  in  the  matter,  for 
which  it  had  stipulated. 
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For  these  reasons,  I  advise  that  the  order  appealed  from 
should  be  affirmed  and  that  judgment  absolute  should  be 
rendered  against  the  plaintiff,  pursuant  to  the  stipulation. 

Vann,  J.  (dissenting).  The  plaintiff  is  the  state  commis- 
sioner of  excise  and  the  defendant  is  a  foreign  corporation 
authorized  to  execute  bonds  required  from  holders  of  liquor 
tax  certificates  pursuant  to  the  provisions  of  the  Liquor  Tax 
Law.  One  Channell  was  the  resident  assistant  secretary  and 
general  agent  of  the  defendant,  residing  at  Malone,  New 
York,  and  as  such  had  received  blank  bonds  executed  by  one 
of  its  officers,  which  provided  that  they  should  Ji)ecome  bind- 
ing only  when  signed  by  him.  On  the  18th  of  December, 
1901,  the  defendant  Bowker  applied  to  the  county  treasurer 
of  Franklin  county  for  a  liquor  tax  certificate  under  subdi- 
vision one  of  section  eleven  of  the  Liquor  Tax  Law.  At  the 
same  time  Bowker  paid  the  tax  and  filed  a  bond  executed  by 
himself,  as  principal,  and  by  the  defendant  through  its  presi- 
dent, as  surety,  but  it  had  not  been  signed  by  Channell  because 
he  was  away  from  home.  Before  going  away  for  the  winter 
on  account  of  his  health,  Channell  had  instructed  his  clerk, 
who  had  charge  of  his  insurance  business  during  his  absence, 
that  if  it  was  agreeable  to  the  county  treasurer  he  might  issue 
and  deliver  liquor  tax  bonds  to  any  one  who  made  applica- 
tion therefor  and  said  that  he  would  sign  them  on  his 
return.  Said  bond  was  issued  bv  the  clerk  under  this 
authority,  the  premium  was  paid  to  him  and  in  behalf  of 
Channell  he  made  the  usual  monthly  report  to  the  defendant 
and  paid  over  the  premium  with  others  in  the  usual  way. 
The  bond  was  approved  and  accepted  by  the  county  treasurer 
on  the  18th  of  December,  1901,  upon  the  assurance  of  the 
clerk  that  it  would  be  signed  by  Mr.  Channell  on  his  return, 
and  in  reliance  thereon  a  liquor  tax  certificate  was  issued  to 
the  applicant  on  the  same  day. 

On  March  27th,  1902,  Bowker  was  found  guilty  upon  an 
indictment  which  accused  him  of  selling  liquor  to  an  Indian 
in  violation  of  subdivision  four  of  section  thirty  of  the  Liquor 
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Tax  Law.  A  fine  was  imposed,  which  he  paid,  and  his  liquor 
tax  certificate  was  canceled.  Channell  did  not  retarn  until 
about  the  13th  of  May  when  he  signed  said  bond  without 
knowing  that  Bowker  had  violated  the  law  and  had  been  con- 
victed therefor.  The  defendant  retained  the  premium  and  so 
far  as  appears  never  oflEered  to  return  the  same.  This  action, 
which  was  brought  to  recover  the  penalty  of  the  bond,  was 
tried  before  the  court  without  a  jury  and  the  trial  judge  found 
in  favor  of  the  plaintiff,  but  upon  appeal  the  Appellate  Divi- 
sion reversed  his  judgment  and  ordered  a  new  trial  on  ques- 
tions of  law  only,  the  facts  being  allowed  to  stand  undisturbed. 

The  delegation  of  authority  to  transact  any  business  includes 
authority  to  transact  it  in  the  usual  way.  {Ellis  v.  Albany 
City  Fire  Ins.  Co,^  50  N.  Y.  402,  406 ;  Bodine  v.  Exchange 
Fire  Im.  Co,^  51  N.  Y.  117,  123.) .  In  the  latter  case  the 
court  said  :  "  We  know,  according  to  the  ordinary  course  of 
business,  that  insurance  agents  frequently  have  clerks  to  assist 
them,  and  that  they  could  not  transact  their  business  if  obliged 
to  attend  to  all  the  details  in  person,  and  these  clerks  can  bind 
their  principals  in  any  of  the  business  which  they  are  author- 
ized to  transact.  An  insurance  agent  can  authorize  his  clerk 
to  contract  for  risks,  to  deliver  policies,  to  collect  premiums, 
and  take  payment  of  premiums  in  cash  or  securities,  and  to 
give  credit  for  premiums,  or  to  demand  casli ;  and  the  act  of 
the  clerk  in  all  sucli  cases  is  the  act  of  the  agent  and  binds 
the  company  just  as  effectually  as  if  it  were  done  by  the  agent 
in  person.  The  maxim  of  delegatus  non  potest  delegare  does 
not  apply  in  such  a  case." 

Judge  Story,  referring  to  this  maxim,  says  in  his  work  on 
Agency  (§  14) :  "  In  general,  therefore,  when  it  is  intended 
that  an  agent  shall  have  a  power  to  delegate  his  authorit}%  it 
should  be  given  t6  him  by  express  terms  of  substitution.  But 
there  are  cases  in  which  the  authority  may  be  implied ;  as 
where  it  is  indispensable  by  the  laws,  in  order  to  accomplish 
the  end  ;  or  it  is  the  ordinary  custom  of  trade ;  or  it  is  under- 
stood by  the  parties  to  be  the  mode  in  which  the  particuUr 
business  would  or  might  be  done," 
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In  reliance  on  this  principle  it  was  held  in  Clark  v.  Glens 
FaUs  Fns,  Co.  (21  IST.  Y.  Wkly.  Dig.  197),  affirming  the  judg- 
ment of  the  Special  Term  upon  the  opinion  of  Martin,  J.,  that 
an  insurance  agent  can  authorize  his  clerk  to  countersign  poli- 
cies and  the  act  of  the  clerk  in  such  case  is  the  act  of  the  agent 
and  binds  the  company  as  effectually  as  if  it  were  done  by  the 
agent  in  person,  even  though  the  policy  requires  that  it 
shall  be  countersigned  by  the  authorized  and  commissioned 
agent. 

So  Mr.  May  i/i  his  work  on  Insurance  says :  "  Generally 
agents  of  insurance  companies  authorized  to  contract  for  risks, 
receive  and  collect  premiums,  and  deliver  policies,  may  confer 
upon  a  clerk,  or  subordinate,  authority  to  exercise  the  same 
powers.  The  service  is  not  of  such  a  personal  character  as  to 
come  under  the  maxim  delegatus  non potest  delegare.  *  *  * 
It  is  not  to  be  expected  that  a  general  agent  should  personally 
attend  to  all  the  affairs  under  his  control.  He  may  employ  all 
necessary  clerks,  8ul)-agent8  and  surveyors  to  enable  him  to 
transact  the  business  with  accuracy,  intelligence  and  prompt- 
ness, and  may  authorize  his  clerks  to  contract  for  risks  so  that 
they  may  bind  the  company  by  parol  contract."  (1  May  on 
Ins.  §§  154,  154A.) 

As  was  said  in  Arff  y.  Star  Fire  Ins.  Co.  (125  N.  Y. 
57,  65)  :*  "  An  agent  of  an  insurance  company  has  the  right 
to,  and  indeed  it  is  the  expectation  of  the  company  that  he 
will  employ  such  clerks  and  other  assistants  as  may  be  neces- 
sary and  proper  in  order  that  he  may  do  the  business  for 
which  he  has  been  appointed  agent.  *  *  *  Upon  the 
question  of  the  character  of  the  service  we  think  it  is  sufficient 
that  the  person  is  engaged  by  the  agent  to  do  for  him  some 
portion  of  the  ordinary,  usual  and  well-known  duties  pertain- 
ing to  the  position  of  the  agent,  and  what  he  does  in  the 
course  of  that  employment  and  within  its  general  scope  is 
done  by  the  agent.  *  *  *  Nor  does  the  provision  in  the 
policy  that  no  one  not  holding  the  commission  of  the  company 
shall  be  considered  as  its  agent,  prevent  the  agent's  employ- 
Tpent  of  the  usual  and  indeed  necessary  clerical  and  otb^r 
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assistants,  in  order  to  enable  them  to  properly  perform  their 
dnties  as  commissioned  agents  of  the  company.  And  when 
thus  employed  the  ordinary  rules  of  law  are  applicable  to  their 
acts  and  positions.  We  think  that  if  Strecker  were  exclusively 
employed  by  the  agents,  and  that  his  duties  could  only  be 
honestly  discharged  while  the  agreement  between  them  lasted 
by  giving  his  entire  service  in  that  line  to  the  agents  of 
the  defendant,  and  if  he  were  thus  employed  at  the 
time  that  he  procured  this  application  and  received  this 
notice,  the  defendant  is  bound  by  such  notice  the  same  as  if 
it  had  been  given  in  person  to  their  agents."  (See,  also,  ICuney 
V.  Amazon  J718.  Co.y  36  Hun,  66 ;  Cook  v.  ^tna  Ins.  Co.y  7 
Daly,  555  ;  Eclectic  Life  Ins.  Co.  v.  Fahrenkrug^  68  111.  463 ; 
Manufacturers  cfe  Merchants  Ins.  Co.  v.  Armstrong.,  45  ill. 
App.  217,  219 ;  Myers  v.  Keystone  M.  L.  Ins.  Co.^  27  Pa. 
St.  268,  270 ;  Hibemia  Ins.  Co.  v.  6^'  Connor^  29  Mich.  241 ; 
21  Am.  &  Eng.  Encyc.  Law,  856 ;  2  Wood  on  Ins.  §  433.) 

By  a  formal  power  of  attorney  Mr.  Channell  was  authorized 
by  the  defendant  "  to  execute  and  deliver  and  attach  the  seal 
of  said  company  to  any  and  all  bonds  to  be  tiled  in  any  city  or 
county  of  the  state  of  New  York,  under  the  provisions  of  the 
Liquor  Tax  Law  of  the  State  of  New  York."  There  was  no 
limitation  whatever  upon  this  broad  power.  Such  an  instru- 
ment must  bo  read  in  tlie  light  of  what  the  parties,  according 
to  its  terms,  must  have  had  in  contemplation.  A  general 
agent,  whose  territory  embraced  the  entire  state,  could  not 
reasonably  be  expected  to  personally  transact  all  the  business 
which  might  come  to  him.  Of  necessity  he  would  have  to 
employ  clerks  and  sub-agents,  giving  them  proper  instructions 
and  holding  tliem  responsible  to  himself  for  compliance  there- 
with, as  he  was  responsible  to  the  company  for  all  he  did 
through  them.  lie  could  not,  or  at  least  might  not  be  able  to 
do  the  business  of  the  defendant  in  any  other  way  and,  hence, 
this  was  an  implied  part  of  his  power.  The  implication 
springs  both  from  the  words  of  the  instrument  and  from  the 
custom  of  doing  insurance  business,  which  is  of  such  long 
standing  and  so  universal  that  it  was  recognized  over  thirty 
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years  ago  in  the  iodine  case,  and  nearly  twenty  years  later 
in  the  case  of  Arff^. 

All  insurance  agents  who  conduct  business  on  a  large  scale 
necessarily  act  through  their  clerks  and  in  many  cases  issue 
policies  and  make  contracts  through  thenr  without  personal 
knowledge  of  the  facts  affecting  the  risk.  The  insurance 
business  could  not  be  carried  on  in  most  offices  in  any  other 
way.  The  agent  does  the  business  through  his  clerk,  not  by 
delegating  his  powers,  but  by  exercising  them  himself  through 
the  assistance  of  his  clerk.  If  the  agent  goes  away  for  health 
or  pleasure  all  business  cannot  be  suspended  during  his 
absence,  and  it  would  not  be  to  the  interest  of  the  company 
that  it  should  be,  for  renewal  certificates  must  be  issued,  new 
policies  written,  premiums  collected,  consents  to  assignments 
and  transfers  given  the  same  as  if  he  were  at  home,  and, 
indeed,  in  most  cases,  he  would  have  as  much  knowledge  of 
what  was  done  in  the  one  instance  as  in  the  other.  The  clerks 
and  sub-agentfi  have  no  direct  relation  to  the  company,  but, 
acting  under  the  instructions  of  its  general  agent,  they  trans- 
act any  business  that  he  can  transact  in  person  and  through 
him  bind  the  company.  This  is  part  of  his  implied  power, 
arising  from  the  usages  of  the  business  and  the  absence  of 
any  limitation  upon  his  power  as  a  general  agent. 

The  bond  in  question  was  issued  under  the  direction  of  Mr. 
Channell  by  his  clerk  in  charge  of  his  insurance  business,  and 
the  former  as  the  general  agent  of  the  defendant  had  power 
to  and  did  waive  in  advance  the  affixing  of  his  own  signature 
until  his  return  home.  When  he  came  back  he  ratified  what 
his  clerk  had  done  by  signing  the  bond,  and  if  it  had  not 
taken  effect  already  it  then  took  effect  by  relation  as  of  the 
date  when  it  was  first  delivered  to  the  county  treasurer  and 
bound  the  defendant  for  all  intervening  violations.  It  was 
immaterial  whether  he  knew  that  Bowker  had  violated  the 
law  and  had  made  the  company  liable,  for  it  was  his  duty  to 
sign  the  bond.  Acting  as  the  general  agent  of  the  defendant, 
he  had  agreed  to  sign  it.  The  company  had  the  insurance 
premium  in  its  treasury,  and  the  plaintiff  at  any  time  had  the 
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equitable  right  to  compel  it  to  perfect  the  bond.  If,  before 
Bowker  sold  the  liquor  in  violation  of  law,  the  plaintiflF,  by  0 
Irill  in  equity,  could  have  compelled  the  defendant  to  deliver 
the  bond  properly  signed,  which  cannot  be  denied,  he  could 
have  done  so  after  the  violation,  because  he  had  done  all  that 
the  law  required  of  him,  and  was  not  responsible  for  the 
change  in  the  situation.  He  had  paid  or  caused  to  be  paid 
the  premium  which  the  company  kept,  and  it  would  be  a 
fraud  on  its  part  to  refuse  to  cause  the  policy  to  be  signed 
even  after  the  condition  had  been  violated  by  the  principal. 
That  was  one  of  the  chances  the  defendant  took,  and  one  of 
the  contingencies  against  which  the  plaintiff  needed  protec- 
tion. The  premium  was  paid  for  that  purpose,  and  nothing 
further  was  required  from  the  plaintiff,  who  had  fully  per- 
formed on  his  part.  Action  was  then  required  by  the  defend- 
ant, and  if  the  bond  was  not  perfected  through  its  fault  the 
law  will  not  permit  it  to  take  advantage  of  that  fact.  It  could 
not  take  the  money  and  refuse  to  perform.  The  premium 
was  paid  for  a  bond,  and  the  law  exacts  a  bond  in  return. 
The  company  cannot  keep  what  was  paid  for  insurance  and 
claim  there  was  no 'contract  to  insure. 

In  an  early  case  a  general  agent  with  authority  to  issue 
policies  in  a  certain  district  which  did  not  include  the  city  of 
Utica,  in  good  faith  accepted  thirty  dollars  from  the  plaintiff 
as  a  premium  for  a  policy  on  his  buildings  in  Utica.  The 
money  was  paid  and  a  receipt  given  late  in  the  evening  of 
March  30th,  when  the  agent  said  he  was  busy,  but  would 
deliver  a  policy  at  a  future  day.  Three  or  four  hours  later 
the  buildings  burned  and  the  company  refused  to  pay,  because 
the  policy  had  not  been  delivered.  The  agent  made  out  the 
policy,  but  at  first  refused  to  deliver  it,  and  the  company  noti- 
fied the  plaintiff  that  the  agent's  authority  would  be  at  once 
revoked.  After  tliis  the  agent,  without  knowledge  of  the 
attempt  to  revoke  his  powers,  as  the  letter  of  revocation  had 
not  reached  him,  voluntarily  delivered  the  policy  to  the  plain- 
tiff, without  any  solicitation  from  him.  A  recovery  on  the 
policy  was  sustained.     {Li{/hthody  v.  North  Ainerlcan  fns. 
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Co.,  23  Wend.  18.)  Judge  Bbonson,  speaking  for  the  court, 
Baid :  "  If  the  policy  was  well  delivered,  it  took  effect  by  rela- 
tion from  the  day  of  its  date,  which  was  the  day  on  which  the 
premium  was  paid  and  the  contract  concluded.  (Jackson  v. 
Mamsay,  3  Cow.  75,  and  cases  cited.)  It  was  the  manifest 
intent  of  the  parties  that  the  contract  should  operate  from  the 
day  of  its  date,  so  as  to  give  the  plaintiff  the  same  legal 
remedy  which  he  would  have  had  if  the  policy  had  in  fact 
been  delivered  on  that  day ;  and  the  law  will  give  effect  to 
that  intention.  *  *  *  The  delivery  was  well  made  and 
bound  the  defendants,  unless  there  was  something  in  the  cir- 
cumstances of  the  case  which  should  have  precluded  the  plain- 
tiff from  receiving  the  policy  when  it  was  offered  to  him. 
*  *  *  He  had  a  perfect  equitable  right  to  the  delivery  of 
the  usual  policy,  which  he  might  have  enforced  in  the  proper 
forum.  {Perkins  v.  Washington  Ins.  Co,^  4  Cow.  645.) 
Having  this  equitable  right  to  the  policy,  he  was  clearly  at 
liberty  to  receive  it,  when  voluntarily  tendered  to  him  by  one 
who  had  authority  to  deliver  it.  It  would  be  a  refinement  in 
law,  if  not  in  ethics,  to  hold  a  man  precluded  from  accepting 
that  which  was  rightfully  his  due,  because  he  happened  to 
know  that  the  debtor  did  not  intend  to  discharge  his  obliga- 
tion. *  *  *  The  plaintiff  accepted  that  which  was  volun- 
tarily tendered  and  was  his  rightful  due,  with  the  knowledge 
that  his  debtor  did  not  intend  he  should  have  it.  That  cannot 
be  a  good  impeachment  of  his  title." 

When  Mr.  Channell's  health  required  him  to  go  south  for 
the  winter  he  placed  his  clerk  in  charge  of  his  business.  He 
exercised  his  discretion  and  judgment  as  an  agent  when  he 
relied  on  the  discretion  and  judgment  of  his  clerk  and  told 
him  to  issue  a  bond  "  to  any  one  who  makes  application." 
Whether  this  was  just  to  the  company  or  not,  is  a  question 
between  him  and  the  company  which  selected  him,  not  between 
the  plaintiff  and  tlie  defendant.  As  the  general  agent  of  the 
company  he  could  authorize  his  clerk  to  sign  his  name  to  a 
bond  and  could  waive  the  condition  requiring  his  own  signa^ 
tare,  until  it  was  practicable  for  him   to  sign  in  person. 
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[Berry  v.  American  Central  Ins,  Co,^  132  N.  Y.  49,  58; 
Wood  V.  American  Fire  Ins.  Co.,  149  N.  T.  382.)  There 
was  no  restriction  in  tlie  letter  of  attorney  or  in  the  bond 
upon  the  power  of  Channell  to  waive  any  condition,  but  he 
had  general  powers  and  could  do  what  the  company  itself 
could  do  in  this  regard.  If  he  had  accepted  the  premium  and 
had  personally  delivered  the  bond  unsigned  by  himself,  the 
Kability  of  the  defendant  in  equity  would  not  be  open  to 
question.  He  had  the  right  to  authorize  his  clerk  to  deliver 
the  bond  without  his  signature  and  he  thereby  waived  his 
signature  until  his  return.  What  he  did  the  company  did, 
for  he  was  a  general  agent  and  could  bind  and  loose  as  if  he 
were  the  company  itself.  The  bond  was  binding  in  equity  on 
the  companyfrom  the  date  of  its  delivery  until  his  return 
when  he  signed  it,  and  thenceforward  it  was  binding  in  law 
because  every  •condition  had  been  performed.  There  was  a 
waiver  or  estoppel  until  performance  became  practicable  and 
then  actual  performance. 

As  I  find  no  error  of  law  committed  by  the  trial  judge 
which  authorized  the  action  of  the  Appellate  Division,  I  dis- 
sent from  the  judgment  about  to  be  pronounced  by  the  court. 

CcLLEN,  Ch.  J.,  O'Brien  and  Haight,  JJ.,  concur  with 
Gray,  J. ;  Bartlett  and  Martin,  JJ.,  concur  with  Vann,  J. 

Order  affirmed,  etc. 


Elizabeth  Keigh,  Appellant,  v.  Edith  La  Bau  Dyer  et  al., 
as  Executrices  of  Alicia  Y.  La  Bau,  Deceased,  Respondents. 

1.  Appeal  —  Beyebsal  xtfon  the  Law  and  Facts  —  When  Court 
OP  Appeals  May  Review  Order.  The  Court  of  Appeals  has  no  juris- 
diction to  review  an  order  of  the  Appellate  Division  reversing  a  judgment 
on  the  law  and  the  facts  and  granting  a  new  trial  if  there  is  any  question 
either  of  fact  or  of  credihility  of  fitnesses  involved.  The  Court  of 
Appeals  can  only  review  a  reversal  by  the  Appellate  Division  upon  the 
law  and  the  facts  and  the  granting  of  a  new  trial,  in  a  case  where  a 
party  is  entitled,  as  a  matter  of  law,  to  a  direction  of  a  verdict  in  his 
fftvor. 
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2.  Convey ANCB — When  Question  Whether  Instrument  Is  Deed 
OR  Mortgage  to  Be  Determined  by  Jury  from  Intention  op  Par- 
ties, Not  as  Matter  op  Law.  Where  real  estate  is  conveyed  by  a 
deed  absolute  upon  its  face,  containing  full  covenants. in  the  usual  form, 
for  a  purchase  price  expressed  therein  and  fixed  by  agreement  between 
the  parties,  from  which  price  the  grantee  advanced  a  certain  sum  to  the 
grantor  under  an  agreement  that  the  grantee  might,  at  any  time  within  a 
year  from  the  date  of  the  deed,  elect  to  retain  the  title  to  the  premises  by 
paying  to  the  grantor  the  balance  of  the  purchase  price,  the  money 
advanced  to  be  treated  as  a  loan  i  i  case  the  grantee  concluded  not  to  pur- 
chase the  premises  within  one  year,  it  cannot  be  held  as  a  matter  of  law, 
in  an  action  brought  to  recover  the  balance  of  the  purcha.se  price,  that 
the  deed  operated  as  a  mortgage  where  there  is  evidence  from  which  the 
jury  may  find  that  the  parties  intended  the  instrument  to  be  a  deed,  that 
it  was  accepted  as  such  and  that  the  possession  of  the  premises  was  sur- 
rendered to  the  grantee,  or  her  tenant,  thereunder. 

Reich  V.  Dyer,  91  App.  Div.  240,  appeal  dismissed. 

(Argued  December  7, 1904;  decided  December  30,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 17,  1904,  which  reversed  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict,  and  an  order  denying  a  motion 
for  a  new  trial,  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Alton  B.  Parker  and  Charles  Strauss  for  appellant.  The 
decision  of  the  court  below  is  properly  reviewable  in  this 
court.  {Griggs  v.  Dai/y  158  N.  Y.  1 ;  Westerfield-  v.  Rogers^ 
174  K  Y.  240  ;  Kane  v.  City  of  Yonhers,  169  N.  Y.  392 ; 
Hirschfidd  v.  Fitzgerald,  157  N.  Y.  166  ;  Otten  v.  M.  R,  R. 
Co,,  150  N.  Y.  395  ;  Benedict  v.  Arnoux,  154  N.  Y.  715  ; 
E.  R.  R,  Co.  V.  Stewart,  170  Js".  Y.  177.)  The  facts  disclosed 
by  the  record  amply  sustain  the  verdict  of  the  jury ;  there 
was  no  conflict  of  fact,  and  to  the  facts  disclosed  the  rule  laid 
down  by  the  Appellate  Division  has  no  application.  {Peugh 
v.  Davis,  96  U.  S.  337 ;  Russell  v.  Southard,  12  How.  [U.  S.] 
139  ;  Baker  v.  Thrasher,  4  Den.  493.) 

John  M.  Bowers  and  G.  Morgan  Browne  for  respondents. 
The  Appellate  Division  having  reversed  the  judgment  and 
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order  appealed  from  upon  the  law  and  the  facts,  as  appears 
from  the  order  of  reversal  on  February  12, 1904,  the  Court  of 
Appeals  has  no  jurisdiction  to  hear  this  appeal.  {Harris  v. 
Burdetty  73  N.  Y.  136 ;  Chapman  v.  Comstock^  134  N.  Y. 
509 ;  Mickee  v.  W.  M.  <&  li,  M.  Co,,  144  N.  Y.  613 ;  Canor 
van  V.  Stuyvesant,  154  N.  Y.  84 ;  Ilenavie  v.  If,  Y,  C.  <&  11, 
R,  R,  R.  Co.,  154  K  Y.  278 ;  Schoen  v.  Wagner,  156  N.  Y. 
697 ;  Judson  v.  C.  V,  R,  R,  Co,,  158  N.  Y.  597 ;  Livingston 
V.  City  of  Albany,  161  X.  Y.  602;  Schryer  v.  Fenton,  162 
N.  Y.  444;  Alhriiig  v.  iY.  F.  C,  cfe  //.  i2.  i?.  R,  Co,,  166 
X.  Y.  287 ;  174  N.  Y.  179.)  The  original  deed  of  October 
31,  1894,  was  proved  by  the  plain  tiff's  own  testimony  to  have 
been  a  mortgage  and  the  evidence  failed  to  show  that  the 
relation  of  mortgagor  and  mortgagee  between  the  plaintiff  and 
Mrs.  La  Bau  thus  created  was  subsequently  changed,  or  that 
there  was  any  obligation  of  Mrs.  I^  Bau  to  pay  $40,000. 
{Kortrlght  v.  Cody,  21  N.  Y.  343  ;  Henry  v.  Davis,  7  Johns. 
Ch.  40 ;  IIo7*n  v.  Keteltas^  46  X.  Y.  605 ;  Odell  v.  Montross, 
68  X.  Y.  499 ;  McCauley  v.  Smith,  132  X.  Y.  524 ;  Moo?iey 
V.  Byrne,  163  X.  Y.  86 ;  Ilicg/ies  v.  Harlan,  166  X.  Y.  427 ; 
Peugh  V.  Davis,  96  TJ.  8.  332 ;  Jackson  v.  Crafts^  18  Johns. 
1 10 ;  Kortright  v.  Cady,  21  X.  Y.  343 ;  Trimm  v.  Marshy 
54  X^.  Y.  599 ;  Sexton  v.  Breeze,  135  X.  Y.  387.)  The  oitler 
in  this  case  should  be  affirmed  under  the  stipulation.  The 
appeal  should  not  be  dismissed.  The  plaintiff  has  prosecuted 
this  appeal  with  full  knowledge  of  the  claim  that  the  defend- 
ant would  become  entitled  to  judgment  absolute.  The  prac- 
tice in  such  cases  must  now  be  held  to  be  thoroughly  estab- 
lished and  known.  (Const,  of  X.  Y.  art.  6,  §  9 ;  Code  Civ. 
Pro.  §§  190,  191 ;  Hoyt  v.  Thompson,  19  X.  Y.  207;  Macy 
V.  Wheeler,  30  X.  Y.  231 ;  SneUey  v.  Conner,  78  x!  Y.  218 ; 
Williams  v.  Ll.ndblom,  143  X.  Y.  675 ;  Crooks  v.  P,  Nat, 
Bank,  177  X.  Y.  68.) 

Haioht,  J.  This  action  was  brought  to  recover  a  balance 
due  upon  the  purchase  price  of  a  farm  consisting  of  one 
hundred  acres  of  land,  situated  at  Brentwood,  Long  Island. 
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The  facts  established  by  the  verdict  of  the  jury  are  substan- 
tially as  follows : 

The  plaintiff  ^as  the  owner  and  resided  upon  the  farm  in 
question.  She  applied  to  the  defendants'  testatrix  in  her  life- 
time for  a  loan  of  $3,133  and  offered  to  give  her  mortgage 
upon  the  farm  to  secure  its  repayment.  Thereupon  negotia- 
tions took  place  between  the  plaintiff,  her  husbaand  and  Mrs. 
La  Ban  with  reference  to  the  purchase  of  the  farm  by  Mrs. 
La  fiau,  resulting  in  an  agreement,  fixing  the  purchase  price 
at  $40,000,  the  advancing  by  Mrs.  La  Bau  to  the  plaintiff  of 
$3,133,  and  the  giving  by  the  plaintiff  to  Mrs.  La  Bau  a  full 
covenant  deed  of  the  premises  under  an  oral  agreement  that 
at  any  time  within  a  year  Mrs.  La  Bau  may  elect  to  pay  the 
balance  of  the  purchase  price,  at  a  time  to  be  named  by  her, 
and  thereby  retain  the  title  to  the  premises.  Mrs.  La  Bau, 
in  answer  to  the  plaintiff's  offer  to  give  her  a  mortgage,  stated 
that  "  she  preferred  to  have  a  deed  so  that  when  she  made  up 
her  mind  that  she  would  keep  the  property  that  there  is  no 
further  loss  of  tim^j  and  she  will  then  state  the  time  of  pay- 
mjBnt."  Subsequently  Mrs.  La  Bau  advertised  for  a  tenant, 
arranging  witli  the  plaintiff's  husband  to  show  the  property  to 
persons  desiring  to  rent,  and  soon  thereafter  she  leased  the 
premises  to  one  Horace  I.  Moyer,  the  lease  bearing  date  the 
28th  day  of  March,  1896,  running  for  a  period  of  five  years 
from  the  first  day  of  April  thereafter  and  containing  a  pro- 
vision to  the  effect  that  the  lessee  is  granted  an  option  to  pur- 
chase the  premises  for  the  sum  of  $45,000  on  the  first  day  of 
April,  1897.  Thereupon  she  wrote  the  plaintiff  to  the  effect 
that  she  had  leased  the  farm  and  that  the  tenant  was  desirous 
of  leasing  the  personal  property  on  the  farm  and  that  she 
thereby  gave  notice  that  she  would  keep  the  property  con- 
veyed to  her,  thus  exercising  her  option,  and  that  she  would 
pay  therefor  on  or  before  March  first,  1897.  She  also  requested 
the  plaintiff  to  release  the  property  and  give  her  a  list  of  the 
horses,  cows,  furniture  and  other  chattels  upon  the  place  with 
the  prices  therefor.  To  this  the  plaintiff  replied,  under 
date   of  March   30,  1895,  in  which   she   inclosed  duplicate 
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lists  of  the  personal  property  upon  the  premises,  giving  the 
prices  therefor,  amounting  in  the  aggregate  to  $2,772,  which 
amount  deducted  from  the  $3,133  would  leave  a  balance 
of  $361  to  be  credited  upon  the  purchase  price  of  the  farm, 
reducing  the  same  to  $39,639,  which,  under  the  letter  of 
Mrs.  La  Ban,  was  to  be  paid  on  the  lii'st  day  of  March, 
1897.  Upon  the  receipt  of  the  letter  Mrs.  T^a  Ban  announced 
to  the  attorney  of  the  plaintiff  that  it  was  "  entirely  satis- 
factory." Thereafter,  and  on  the  first  day  of  April  the 
plaintiff  surrendered  the  possession  of  the  farm  and  of  the 
personal  property  thereon  to  the  tenant.  The  jury  found  in 
favor  of  the  plaintiff  for  the  sum  of  $54,523.45,  being  the 
balance  due  upon  the  purchase  price  with  interest  thereon  to 
the  date  of  the  verdict.  From  the  judgment  entered  thereon 
an  appeal  was  taken  to  the  Appellate  Division,  which  court, 
as  we  have  seen,  has  reversed  upon  the  law  and  the  facts  and 
granted  a  new  trial. 

The  first  question  that  arises  has  reference  to  our  jurisdic- 
tion to  review  the  action  of  the  Appellate  Division  in  grant- 
ing a  new  trial  upon  the  facts.  This  court  has  repeatedly 
refused  to  entertain  jurisdiction  of  orders  of  the  Appellate 
Division  reversing  judgments  and  granting  new  trials  where 
the  judgments  have  been  entered  upon  verdicts  and  motions 
for  new  trials  have  been  made  and  denied,  unless  the  court 
in  its  orders,  in  effect,  certified  that  these  reversals  were  upon 
the  law  only  and  that  it  had  examined  the  facts  and  found 
no  reason  for  interfering  with  tlie  verdict,  upon  the  ground 
that  it  was  against  the  weight  of  evidence.  {Harris  v. 
Burden,  73  N.  Y.  136;  Chapman  v.  CorastocJc,  134  K.  Y. 
509,  512  ;  Mlckee  v.  Wood  Mowing  cfe  R,  M.  Co.,  144  N.  Y. 
613;  Canavanv.Stiiyvesatit,  154:  N.Y,S4:;  Jlenaviev.JV^.  Y. 
a  dk  IT.  R.  R.  R.  Co,,  154  N.  Y.  278  ;  Schoen  v.  Wagner,  156 
N.  Y.  697 ;  Jitdson  v.  Central  Vt  R.  R,  Co.,  158  N.  Y.  597  ; 
Livingston  v.  City  of  Albany,  161  N.  Y.  602 ;  Schryer  v. 
Fmton,  162  N.  Y.  444 ;  Albritig  v.  N.  Y.  C  <J&  //.  R.  R,  R. 
Co,,  166  N.  Y.  287 ;  S.  C,  174  N.  Y.  179.)  It,  consequently, 
follows  that  we  have  no  power  to  review  the  order  in  qnes- 
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tion,  unless  the  plaintiff  upon  the  evidence  in  the  ease  was 
entitled,  as  a  matter  of  law,  to  a  direction  of  a  verdict  in  her  favor. 
{Otten  V.  Manhattan  Ry,  Co,,  150  N.  Y.  395, 400 ;  Hirshfdd 
V.  Fitzgerald,  157  N.  Y.  166 ;  Griggs  v.  Day,  158  N.  Y.  1,  9 ; 
WesUrfidd  v.  Rogers,  174  N.  Y.  230,  239.)  It  is  now  con- 
tended on  behalf  of  the  appellant  that  the  Appellate  Division 
had  no  power  to  reverse  upon  the  facts  for  the  reason  that  the 
plaintiff  was  entitled,  as  a  matter  of  law,  to  a  direction  of  a  ver- 
dict in  her  favor.  We  have  examined  the  record  for  the  pur- 
pose of  determining  whether  this  contention  can  be  sustained. 
It  must  be  conceded  that  there  is  but  little,  if  any,  controversy 
with  reference  to  the  facts  testified  to  by  plaintiff's  witnesses. 
It  may  be  that  an  inference  may  be  drawn  from  the  testimony  of 
one  or  two  of  the  defendants'  witnesses  that  would  be,  to  some 
extent,  in  conflict  with  the  claim  of  the  plaintiff,  but  it  is  con- 
tended that  these  inferences  would  not  amount  to  more  than 
a  scintilla  of  evidence.  But  some  of  the  essential  facts  upon 
which  the  plaintiff's  claim  is  based  have  to  be  established  by 
the  oral  testimony  of  witnesses  so  nearly  connected  with  the 
plaintiff  in  relationship  and  in  business  as  to  involve  their 
credibility.  Mrs.  La  Ban  died  before  this  action  was  brought, 
and,  consequently,  could  not  be  heard  in  defense  of  her 
estate,  and  under  the  circumstances  we  are  of  the  opinion  that 
the  question  became  one  of  fact  for  the  jury,  and  not  for  the 
trial  court  to  dispose  of.  This  disposition  of  the  case  was 
acquiesced  in  by  the  plaintiff  upon  the  trial,  for  she  did  not  ask 
for  a  direction  of  a  verdict  or  take  any  exception  to  the  sub- 
mission of  the  case  to  tlie  jury.  We,  therefore,  conclude  that 
we  have  no  jurisdiction  to  review  the  order  appealed  from, 
so  far  as  this  branch  of  the  case  is  concerned,  and,  therefore, 
that  the  appeal  must  be  dismissed. 

Inasmuch  as  tlie  plaintiff  has  been  granted  a  new  trial  we 
have  thought  it  wise  to  consider  the  question  as  to  whether 
the  deed  given  by  the  plaintiff  to  Mi-s.  La  Ban  was  a  mort- 
gage. We  think  it  was  a  question  of  fact  for  the  jury.  The 
deed  was  absolute  upon  its  face,  containing  full  covenants  in 
the  usual  form.     Mrs.  La  Ban  contemplated  the  purchase  of 
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the  farm.  The  purchase  price  was  fixed  and  agreed  upon, 
and  she  made  an  advance  to  the  plaintiff  of  $3,133,  to  be 
applied  upon  the  purchase  price  unless  she  should  elect  not  to 
purchase  the  farm  within  one  year  from  the  date  of  the  deed. 
The  money  so  advanced  was  only  to  be  treated  as  a  loan  in 
case  she  concluded  not  to  purchase.  The  plaintiff  had  applied 
for  a  loan  and  had  offered  to  give  a  mortgage,  but  this  Mrs. 
La  Bau  declined  to  take,  stating,  as  we  have  seen,  that  she 
preferred  to  have  a  deed,  so  that  in  the  event  of  her  conclud- 
ing to  keep  the  property  no  further  conveyance  would  be 
necessary.  A  deed  can  be  changed  into  a  mortgage  only 
when  it  is  apparent  that  the  parties  intended  that  such  should 
be  its  effect.  In  tliis  case  the  jury  might  have  found  that  the 
intention  of  the  parties  was,  that  it  was  a  deed,  was  accepted 
as  such  and  that  the  possession  of  tlio  premises  was  surren- 
dered to  Mrs.  La  Bau  or  her  tenant  thereunder.  We  think, 
therefore,  that  the  authorities  relied  upon  by  the  learned 
Appellate  Division  to  the  effect  that  an  instrument  once 
becoming  a  mortgage  always  remains  a  mortgage  have  no 
application  and  that  its  determination  with  reference  to  the 
deed  in  question  cannot  be  sustained. 

The  appeal  should  be  dismissed,  with  costs. 

Maetin,  J.  (dissenting).  Whatever  may  be  the  law  else- 
where, it  is  a  general  rule  in  equity,  established  by  the  deci- 
Bions  of  the  courts  of  this  state,  that  a  deed  absolute  in  form 
will  be  treated  as  a  mortgage  when  executed  as  security  for  a 
loan  or  a  debt.  {Despard  v.  Walbridge,  15  N.  Y.  374 ;  I/bm 
v.  Xeteltas,  46  N.  Y.  605 ;  FuUerton  v.  McCurdy,  55  N.  Y. 
637 ;  Ensign  v.  Ensign,  120  N.  Y.  655,  656.)  But  it  is  equally 
well  settled  that  the  burden  of  establishing  an  oral  defeasance 
to  such  a  deed  rests  upon  the  one  who  alleges  it  and  its  pre- 
cise terms  must  be  established  by  clear  and  conclusive  evi- 
dence to  overcome  the  presumption  that  the  deed  expresses 
the  entire  contract  between  the  parties.  There  is  a  diversity  of 
opinion  as  to  the  principle  upon  which  this  doctrine  is  founded. 
In  this  state,  however,  it  seems  to  have  been  based  upon  the 
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intention  of  the  parties  and  upon  the  doctrine  that  courts  of 
equity  will  always  look  through  the  form  of  a  transaction  and 
give  effect  to  it  so  as  to  carry  out  the  substantial  intent  of  the 
parties.    The  law  presumes  that  a  deed  is  an  absolute  convey- 
ance, and  the  party  who  claims  it  to  be  a  mortgage  must  sustain 
his  claim  by  proof  sufficient  to  overcome  this  presumption  of  law, 
and  it  was  held  by  this  court  in  A)mgn  v.  Ensign  (120  N.  Y. 
655)  that  an  oral  defeasance  must  be  established  beyond  a 
reasonable  doubt.     A  conditional  sale  is  not  opposed  to  public 
policy  nor  in  any  sense  illegal,  and  the  courts  of  this  state  will 
give  it  effect  as  such  when  that  is  the  real  intention  of  the 
parties.     {RcmdaU  v.  ScmderSj  87  N.  Y.  578.)     It  seems  per- 
fectly obvious  from  the  evidence  in  this  case  that  the  convey- 
ance by  the  plaintiff  to  Mrs.  La  Bau  was  not  intended  as  a 
mortgage  or  in  the  first  instance  for  the  purpose  of  securing 
the  money  advanced  to  her  by  the  defendants'  testatrix.     The 
plaintiff  sought  to  make  a  loan  of  the  defendant's  testatrix  and  to 
secure  its  payment  by  a  mortgage  on  the  premises  subsequently 
conveyed.     That,  the  defendants'  testatrix  refused  to  do,  but 
insisted  upon  the  plaintiff's  fixing  a  price  which  she  would 
accept  in  full  payment  for  the  premises,   and  that  a  full 
covenant  deed   should  be  given  which  was  to  continue   as 
such  and  remain  absolute,  unless  Mrs.  La  Bau  should,  within 
a  year,  elect  to  hold  the  deed  as  a  mere  security  for  the 
money  advanced.     That  she  did  not  do,  but  on  the  contrary 
gave  notice  that  she  would  retain  title  to  the  property  so  con- 
veyed and  pay  the  plaintiff  the  balance  of  the  consideration. 
Thus  it  becomes  manifest  that  the  defendant's  testatrix  not 
only  declined  to  exercise  her  option  by  transforming  the  deed 
into  a  mortgage,  but  she  actually  elected  to  confirm  the  deed  as 
an  absolute  conveyance  and  thereby  the  option  was  spent  and 
afterwards  was  of  no  force  or  effect.     From  this  brief  history 
of  the  transaction,  it  seems  certain  that  the  deed  was  never 
at  any  time  intended  to  be  or  regarded  by  the  parties  as  a 
mortgage,  but  was  always  a  deed  absolute.     Tliat  under  these 
circumstances  the  defendants'  testatrix  obtained  an  absolute 
title  to  the  premises,  which,  after  the  expiration  of  the  year 
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and  in  view  of  the  election  of  the  testatrix,  was  free  from  any 
condition  or  possibility  by  which  it  could  be  regarded  or  treated 
as  a  mortgage,  there  can  be  no  doubt. 

In  its  origin  the  instrument  under  consideration  was  a  full 
covenant  deed,  and  such  has  been  its  character  from  the  day 
it  was  given  until  the  present  time,  notwithstanding  the  fact 
that  during  the  period  of  one  year  there  was  a  possibility  that 
by  the  action  of  the  defendants'  testatrix  it  might  have  been 
changed  into  an  instrument  in  the  nature  of  a  mortgage  and 
held  as  such  for  the  security  of  the  money  advanced  by  her  as 
a  part  of  the  purchase  price,  if  she  so  elected  during  that 
time.  Moreover,  she  agreed  to  pay  the  remainder  of  the 
purchase  price  at  a  time  named,  as  was  agreed  by  the  par- 
ties.  It  is  also  to  be  observed  that  the  plaintiff  had  no  option 
in  the  matter.  So  far  as  she  was  concerned  the  instrument 
under  consideration  was  a  deed,  and  nothing  she  could  do 
would  interfere  with  its  validity  as  such,  or  with  the  testa- 
trix's title,  or  in  any  way  change  the  character  of  this  instru- 
ment. That  there  was  never  a  time,  not  even  for  a  moment, 
when  the  parties  intended  that  the  deed  in  question  should  bo 
regarded  as  a  mortgage  is  perfectly  obvious,  and,  consequently, 
the  principle  that  once  a  mortgage  always  a  mortgage,  upon 
which  the  learned  Appellate  Division  relied,  was  utterly  inap- 
plicable under  the  facts  in  this  case.  Although  the  order 
of  the  Appellate  Division  asserts  that  the  judgment  of  the 
Trial  TcKra  was  reversed  upon  the  "law  and  facts,"  still  it  is 
difficult  *to  discover  any  facts  necessary  to  sustain  the  judg- 
ment of  the  trial  court  as  to  which  there  was  any  conflict  in 
the  evidence  that  justified  the  Appellate  Division  in  reversing 
the  judgment  upon  that  ground. 

Hence,  I  favor  the  reversal  of  the  judgment  appealed  from 
and  the  affirmance  of  the  judgment  entered  b}'  the  trial 
court. 

CuLLEN,  Ch.  J.,  Gray,  and  Bartlett,  JJ.,  concur  with 
Haioht,  J. ;  O'Brien  and  Yann,  JJ.,  concur  with  Martin,  J. 

Appeal  dismissed. 
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Charles  B.  Rosseau,  an  Infant,  by  J.  Arthur  Fischer,  His 
Guardian  ad  Litem,  Respondent,  v.  Peter  W.  Rouss, 
as  Executor  of  Charles  Broadway  Rouss,  Deceased, 
Appellant. 

1.  Evidence  —  Or.*.l.  Contract  op  Decedent  Must  Be  Established 
BY  Clearest  and  Most  Convincing  Proof.  An  oral  contract  alleged 
to  have  been  entered  into  by  a  decedent  prior  to  bis  death^  whereby  it  is 
claimed  that  in  consideration  of  a  promise  by  the  mother  of  a  child,  of 
whom  he  was  alleged  to  be  the  putative  father,  that  she  would  "care  for 
and  provide  for  the  support  and  maintenance  "  of  the  child  for  a  certain 
period,  he  promised  to  pay  to  and  settle  upon  the  child,  at  the  expirtition 
of  the  term,  the  sum  of  $100,000,  cannot  be  established  by  parol  testimony 
given  by  interested  witnesses,  but  must  be  proved  by  the  clearest  and  most 
convincing  evidence. 

2.  Same  —  One  from  Whom  Party  Derives  His  Interest  Disquali- 
fied FROM  Testifying  under  Section  829  op  Code  op  Civil  Pro- 
cedure. Where,  after  the  death  of  the  alleged  father,  in  an  action  by 
the  child  to  enforce  such  a  contract,  it  appears  that  the  promise  of  the 
mother  to  the  father,  in  consideration  of  his  promise  to  pay  the  child, 
alone  furnished  such  consideration  as  there  was  in  support  of  the  alleged 
agreement,  and  the  sole  interest  of  the  child  is  thus  derived  from  and 
through  the  mother,  she  is  disqualified,  under  the  provisions  of  section  829 
of  the  Code  of  Civil  Procedure,  from  testifying  to  the  alleged  agreement, 
since  the  statute  forbids  one  from  whom  a  party  derives  his  interest  from 
testifying  to  a  personal  transaction  with  a  decedent  in  an  action  to  enforce 
such  interest  against  the  decedent's  es*nte. 

Bosseau  v.  Hauss,  91  App.  Div.  230,  reversed. 

(Argued  November  28,  1904;  decided  December  30,  1904.) 

Appeal  from  a  judgnicnt  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 29,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Austen  G.  Fox^  W,  J,  Townsend  and  John  J,  Rooney  for 
appellant.     Eva  S.  F.  Kosseau,  the  mother  of  the  plaintiff,  was 
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a  person  interested  in  the  event  of  the  action,  and  an  incom- 
petent \vitness.  {Eiribler  v.  H.  B.  Ins,  Co,^  158  N".  Y.  431 ; 
Durnherr  v.  Rau^  135  N.  Y.  219 ;  Vrooinan  v.  Tui^ner^  69 
N.  Y.  280 ;  Connelly  v.  O'Connor,  117  JS".  Y.  91 ;  Eisenlord 
V.  Cluvi,  126  N.  Y.  552  ;  Mum  v.  Colvin,  35  App.  Div.  188 ; 
Church  V.  Howard,  79  N.  Y.  415  ;  Miller  v.  Mo^xtgomery, 
78  N.  Y.  282  ;  Wilcox  v.  Smith,  26  Barb.  316 ;  Lutchfctrd  v. 
Lord,  132  N.  Y.  465.) 

Charles  A,  DecJcer  and  James  J.  Allen  for  respondent. 
The  mother  was  a  competent  witness  to  prove  tlie  contract, 
and  the  exceptions  taken  to  the  admission  of  her  testimony 
present  no  ground  for  reversal.  {CoivnMy  v.  O'Cormor,  117 
N.  Y.  91 ;  Ilealey  v.  Ilealey,  55  App.  Div.  315 ;  Eisenlordw, 
Clum,  126  N.  Y.  552 ;  Godine  v.  Kidd,  64  Hun,  585  ;  Farrar 
V.  F,  L.  (&  T.  Co.,  85  App.  Div.  478;  Combs  v.  Jackson,  2 
Wend.  153;  Fondav,  Yan  Home,  15  Wend.  631  ;  Beardsley 
V.  Hotchkiss,  96  N.  Y.  201 ;  Brandagie  v.  7/aZ<?,  13  Johns. 
125 ;    Van  Wezel  v.  Wyckoff,  3  Sandf.  Ch.  528.) 

'  Vann,  J.  Mainly  upon  the  testimony  of  his  mother,  the 
plaintiff,  a  lad  not  yet  in  his  teens,  has  recovered  more  than 
one  liundred  thousand  dollars  from  the  estate  of  his  putative 
father  by  the  judgment  now  before  us  for  review.  The  recov- 
ery'was  founded  upon  an  alleged  oral  agreement  made  between 
the  father  and  mother  on  the  8tli  of  June,  1901,  whereby,  as 
it  is  alleged  in  the  complaint,  in  consideration  of  her  promise 
"  to  care  for  and  provide  for  the  support  and  maintenance  " 
of  the  son  until  the  4th  of  June,  1902,  the  father  "  promised 
and  agreed  to  pay  to  and  settle  upon  the  "  son  "  the  sum  of 
one  hundred  thousand  dollars  on  the"  day  last  named  for  his 
"  benefit,  support  and  maintenance." 

The  story  of  Mrs.  Eva  Rosseau,  the  mother,  as  told  by  her 
at  the  trial,'  is  in  substance  as  follows  :  Her  real  name  is  Eva 
Figgett,  but  she  assumed  the  name  of  Rosseau  on  the  29th  of 
September,  1891,  for  some  purpose  that  slie  did  not  disclose. 
Meretricious  relations  sprang  up  between  herself  and   Mr. 
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KouBS,  tlie  decedent,  in  December,  1890,  and  continued  until 
May,  1901.  The  plaintiff  was  born  on  the  5th  of  June,  1892, 
and  the  decedent  in  many  ways  and  on  various  occasions 
acknowledged  that  lie  was  his  father.  Commencing  in  1896, 
he  made  an  allowance  of  $70  a  week  for  the  support  of  the 
mother  and  child,  and  this  continued  until  he  died  on  March 
3,  1902.  He  was  engaged  in  the  mercantile  business  in  the 
city  of  New  York,  and  while  it  does  not  appear  how  much  ho 
was  worth,  he  reix^atedly  stated  that  he  was  a  millionaire.  He 
was  deeply  attached  to  the  plaintiff  and  openly  associated  with 
liim  and  to  some  extent  with  his  mother,  although  until  1898  he 
had  a  wife  and  was  living  with  her  in  the  same  city  where  he 
kept  Mrs.  Kosseau  as  his  mistress.  He  had  legitimate  chil- 
dren, but  whether  more  than  two,  a  son  and  a  daugher  of  full 
age,  who  were  mentioned  in  the  evidence,  did  not  appear. 

In  the  spring  of  1901  there  was  a  quarrel  between  the  father 
and  mother  about  another  w*oman,  and  she  told  him  that  she 
intended  to  leave  the  city  and  take  the  plaintiff  with  her,  in  order 
to  rear  the  child  amidst  better  surroundings.  He  strenuously 
objected,  and  said  tliat  she  might  go  but  he  did  not  want  lier 
to  take  the  boy  with  her ;  that  while  he  preferred  she  should 
not  go,  if  she  did,  he  wanted  the  boy  to  remain  in  the  city. 
He  then  continued,  according  to  the  statement  of  Mrs.  Rossean  : 
"  Remember,  that  if  you  do  so,  I  will  settle  upon  Charley 
when  he  is  ten,  the  sum  of  $100,000.  It  is  nothing.  I  am  a 
rich  man,  my  children  will  have  plenty.  Plenty.  I  don't 
mind  that  little  amount  of  money.  I  will  give  it  to  Charley 
for  his  support,  but  he  must  be  reared  as  my  son.  He  must 
have  the  best  that  the  money  that  I  now  give  provides.  I 
want  him  to  have  the  best  raising ;  I  want  him  to  be  raised  a 
Christian  gentleman."  She  said  :  "  I  don't  want  to  stay  here; 
I  am  tired  of  it.  I  am  tired,  but  if  it  is  best  for  my  boy,  and 
if  you  will  give  him  $100,000,  as  you  say,  I  submit  to  youi 
view,  but  I  don't  want  to,  yet  I  will,  for  his  sake." 

Shortly  afterward  as  he  handed  Mrs.  Rosseau  two  hundred 
dollars  to  enable  her  and  the  boy  to  visit  the  exposition  at 
Buffalo,  he  said :  *'  I  won't  give  you  any  more  money  than 
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this.  Remember  my  contract,  that  you  bring  the  boy  back. 
Let  me  have  the  pleasure  of  his  society.  My  life  is  a  hard 
one  —  sad.  I  am  an  old  man ;  I  am  lonely ;  I  am  blind.  The 
mnsic  of  his  voice  is  the  sweetest  I  hear.  I  want  him.  I 
miss  him.  I  need  him.  Don't  deprive  me  of  this  one  favor. 
Bring  him  back.  Do  as  I  tell  you.  Keep  him  in  the  city, 
and  when  he  is  ten  I  will  give  the  money  that  I  promised  him 
~  $100,000." 

In  September,  1901,  the  following  conversation  is  said  to  have 
occurred  :  "  I  said  that  Charles  had  been  ill ;  that  he  had  had 
an  abscess ;  blood  poison  had  formed,  he  had  been  taken  to 
the  hospital.  Dr.  Gibb  had  operated  on  him.  That  the  bills 
were  very  large.  The  school  was  expensive,  he  was  growing, 
and  that  I  wanted  more  money.  He  said:  'My  love,  I  think 
$10  a  day  is  enough,  don't  you  ? '  I  said,  ^  Hardly,  under  the 
circumstances;  that  I  should  like  to  have  an  increase  of 
money  just  at  that  time.'  But  he  objected.  He  says :  '  Pay 
your  bills  out  of  the  money  I  give  you  regularly  —  yours  and 
the  boy's.  The  time  now  is  very  short.  Charles  is  nine  —  he 
will  soon  be  ten.  Be  satisfied  with  the  amount  that  you  now 
have,  because  in  a  few  months,  when  he  is  ten,  he  will  have 
$100,000  that  I  will  give  him.' " 

On  her  cross-examination  she  testified  that  her  relations 
with  Mr.  Kouss  continued  to  be  cordial  and  pleasant  up  to 
the  time  of  his  death,  although  she  admitted  that  in  May, 
1900,  by  the  aid  of  a  policeman  she  was  put  out  of  his  house 
on  Fifth  avenue,  where  she  had  called  to  object  to  his  atten- 
tions to  another  woman.  She  also  recalled  an  occasion  when 
Rouss  was  riding  with  some  woman  and  she  "  tried  to  get  in 
and  did  get  in  "  the  carriage.  He  did  not  repulse  her  but 
left  the  carriage  with  his  companion,  leaving  Mrs.  Rossean 
the  sole  occupant. 

Referring  to  the  interview  of  May,  she  stated  the  promise  of 
Mr.  Rouss  as  follows :  "  I  own  an  establishment  down  on  Broad- 
way ;  I  have  a  little  money,  and  my  boy  shall  have  the  benefit 
of  it.  He  is,  when  he  is  ten  years  of  age,  provided  you  do  as 
I  tell  you,  to  have  $100,000  on  his  tenth  birthday  —  the  5th 
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of  June.  *  *  *  He  said  when  Charles  is  ten,  he  is  to  go 
down  into  the  store  and  be  a  partner  in  the  store  with  his 
brother." 

She  did  not  frequently  have  disputes  with  him  in  regard  to 
the  amount  of  money  lie  allowed  her,  or  make  frequent 
demands  for  more  than  the  ten  dollars  a  day,  ^^  not  after  this 
contract  was  made  by  him." 

After  the  death  of  Mr.  Rouss  she  made  a  claim  against  his 
estate  for  dower,  on  the  ground  of  an  alleged  common-law 
marriage  with  him  after  the  death  of  Mrs.  Rouss.  In  March, 
1902,  she  was  paid  $23,000  in  settlement  of  that  claim,  but 
she  did  not  say  anything  then  or  previously  about  the  claim 
of  her  son  for  $100,000,  which  was  not  presented  to  the 
executor  until  July,  1902.  At  fii-st  she  said  she  did  not  have 
it  in  mind,  but  later  admitted  that  she  thought  of  it  although 
she  said  nothing  about  it.  She  had  been  told  by  her  counsel 
that  the  claim  of  her  son  would  not  be  affected  by  the  release 
of  her  claim  for  dower.  She  did  not  consult  her  counsel  in 
relation  to  the  claim  of  the  boy,  or  tell  him  that  the  boy  had 
a  claim,  but  "  he  told  me ;  he  suggested  it."  She  further  tes- 
tified that  she  kept  and  supported  the  boy  in  the  city  as  Mr. 
Rouss  directed,  but  it  did  not  appear  that  she  had  any  means 
of  supporting  either  herself  or  the  child,  except  the  allowance 
of  ten  dollars  a  day.  She  did  not  testify  that  she  had  any 
property  of  her  own  or  that  she  expended  any  money  of  her 
own  in  supporting  the  plaintiff  or  in  keeping  him  in  the  city 
of  Xew  York,  as  the  decedent  requested  and  as  she  had  done 
for  nine  years.  So  far  tis  appeared  her  compliance  with  that 
request  for  less  than  a  year  was  the  only  consideration  to  sup- 
port the  contract. 

Mrs.  Rosseau  was  the  only  witness  who  was  present  when 
the  alleged  agreement  was  made,  but  her  story  was  corrobo- 
rated, to  some  extent,  by  three  witnesses  who  testified  to 
admissions  said  to  have  been  made  by  the  decedent  to  the 
effect  that  he  had  made  a  contract  resembling  the  one  sworn 
to  by  her. 

Thus,  the  evidence  relied  upon  to  establish  the  contract 


1904.]  KossEAu  V,  Rouss.  121 

N.  Y.  Rep.]  Opinion  of  the  Court,  per  Vajjn,  J. 

is,  firsty  the  testimony  of  the  mother,  who  tried  to  swear 
$100,000  into  the  pocket'  of  her  own  cliiid,  and,  aecoiid^  the 
testimony  of  witnesses  who  swear  to  the  admissions  of  a  dead 
man.  The  former  is  dangerous;  the  latter  is  weak,  and 
neither  should  be  acted  upon  without  great  caution.  We 
have  repeatedly  held  that  such  a  contract  must  not  only  be 
certain  and  definite  and  founded  upon  an  adequate  considera- 
tion, but  also  that  it  must  be  established  by  the  clearest  and 
most  convincing  evidence.  We  have  been  emphatic  in  con- 
demning these  agreements,  because  they  "have  become  so 
frequent  in  recent  years  as  to  cause  alarm."  We  liave  been 
rigid  and  exacting  as  to  the  sufficiency  of  the  evidence  to 
establish  them,  and  have  condemned  the  proof  thereof 
"through  parol  evidence  given  by  interested  witnesses."  As 
"  such  contracts  are  easily  fabricated  and  hard  to  disprove, 
because  the  sole  contracting  party  on  one  side  is  always  dead 
when  the  question  arises,"  we  have  declared  that  they  "  should 
be  in  writing,  and  the  writing  should  be  produced,  or,  if  ever 
based  upon  parol  evidence,  it  should  be  given  or  corroborated 
in  all  substantial  particulars  by  disinterested  witnesses." 
{Hamlin  v.  Stevens,  177  N.  Y.  39 ;  Mahaney  v.  Car?',  175 
N.  Y.  454 ;  Ide  v.  Brown,  178  K  Y.  26 ;  Msan  v.  Par- 
sons, 155  N.  Y.  555 ;  Shakespeare  v.  Markham,  72  N.  Y. 
400.) 

We  do  not  deem  it  necessary  to  pass  upon  the  sufficiency 
of  the  evidence  by  which  it  is  claimed  that  the  contract  was 
established,  or  the  sufficiency  of  the  consideration  alleged,  as 
we  think  that  the  judgment  should  be  reversed  because  Mi*s. 
Rosseau,  the  principal  witness  for  the  plaintiff,  was  incom- 
petent to  testify  under  section  829  of  the  Code  of  Civil  Pro- 
cedure. Her  competency  is  challenged  On  three  grounds: 
First,  because  she  made  the  contract  and  furnished  the  sole 
consideration  therefor,  and  the  plaintiff  derived  his  interest 
therein  from  her.  Second,  because  she  employed  attorneys  to 
prosecute  this  action,  and  is  bound  to  pay  them  for  their  serv- 
ices. Third,  because  sliQ  deposited  the  sum  of  $250  as  secur- 
ity for  the  costs  of  the  defendant  if  he  should  succeed,  although' 
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a  bond  to  secure  such  costs  was  filed,  but  whether  before  or 
after  tlie  deposit  does  not  appear. 

The  first  ground  is  the  only  one  that  we  shall  consider. 
Mrs.  Kosseau  made  the  contract  with  Mr.  Rouss  and  no  one 
else  had  anything  to  do  with  it.  While  we  do  not  hold  that 
there  was  any  legal  consideration,  so  far  as  there  was  any  she 
furnished  it.  Either  there  was  no  consideration  or  the  plain- 
tiffs interest  is  derived  from  his  mother.  Unless  she  had  an 
interest  in  the  performance  of  the  contract  there  was  no  con- 
sideration therefor,  as  a  promise  for  the  benefit  of  a  third  per- 
son must  not  only  be  supported  by  a  sufiicient  consideration, 
but  the  one  furnishing  it  must  have  a  legal  interest  in  the  per- 
formance of  the  promise.  {Emhler  v.  Hartford  Steam  Boiler 
Ins.  Co.y  15S  K  Y.  431,  436;  Durnherr  v.  Rau,  135  N.  Y. 
219,  222 ;  Vrooman  v.  Turfier,  69  N.  Y.  280,  284.)  The  one 
who  furnished  the  consideration  in  this  case  is  under  a  legal 
obligation  to  support  the  plaintiff  until  he  becomes  of  age  or 
self-supporting.  (2  Kent's  Com.  [13th  ed.]  215.)  If  he 
should  die  intestate  and  without  issue  she  would  inherit  from 
him.  (Real  Property  Law,  §  289.)  If  he  succeeds  in  collect- 
ing the  large  sura  involved  it  will  be,  according  to  the  com- 
plaint and  the  contract,  for  his  support  and  maintenance  and 
she  can  apply  to  the  court  for  an  allowance  therefrom  for 
that  purpose,  which  would  relieve  her  wholly  or  in  part  from 
her  legal  liability.  Even  if  such  an  allowance  cannot  ordi- 
narily be  demanded  as  a  matter  of  right,  the  fact  that  such 
applications  are  usually  granted  is  not  without  significance. 
The  right  to  make  the  application  cannot  be  denied,  nor  can 
it  be  asserted  in  view  of  the  practice  of  the  courts  and  of  the 
expression  of  purpose  by  the  father  in  making  the  contract, 
that  the  result  of  such  an  application  would  be  uncertain. 

While  Mrs.  Rosseau  is  not  a  party  to  the  action,  she  made 
the  contract  which  is  the  sole  foundation  for  the  action.  She 
created  the  cause  of  action  and  she  alone  furnished  such  con- 
sideration as  there  was  for  the  contract  on  which  it  is  founded. 
There  is  a  distinction  between  a  contract  by  a  putative  father 
to  pay  a  third  person  for  the  mere  support  of  his  natural  child, 
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which  was  the  case  in  Todd  v.  Weber  (95  N.  Y.  181),  and  an 
agreement  witli  the  mother  to  settle  a  fortune  upon  her  child 
which  requires  something  more  than  a  moral  obligation  to 
sustain  it.  While  it  was  the  duty  of  Mi*6.  Rosseau  to  support 
lier  own  child,  she  was  entitled  to  his  custody  and  it  is  her 
promise  in  relation  to  his  custody  by  agreeing  to  keep  him  for 
a  very  short  time  in  a  particular  place,  that  constitutes  the 
consideration,  if  there  is  any. 

The  plaintiflE  derives  his  title  from  her,  because  upon  her 
promise  to  the  decedent,  the  latter  promised  to  pay  the  plain- 
tiff the  legal  equivalent  of  the  consideration  furnished  by  her, 
and  she  had  the  right  to  have  the  promise  run  to  him  instead 
of  to  hei*self.  The  plaintiff  made  no  contract  with  his  father, 
and  if  the  promise  to  pay  him  $100,000  is  not  supported  by  a 
sufficient  consideration  it  cannot  be  enforced.  What,  if  any- 
thing, vitalized  the  contract  is  the  consideration  furnished  by 
the  mother  for  the  promise  of  the  father  to  pay  the  plaintiff, 
whose  interest  thus  comes  through  her.  From  what  other 
source  did  he  get  it?  He  did  not  create  it  himself  nor  furnish 
the  consideration  for  it  himself.  His  mother  created  all  his 
rights  by  her  promise  to  his  father,  made  in  consideration  of 
his  promise  to  her  for  the  benefit  of  the  plaintiff.  If  there 
was  no  consideration  there  was  no  contract,  but  if  there  was  a 
consideration,  however  slender  it  may  bo,  it  was  furnished  b}' 
the  mother. 

The  argument  may  be  summarized  as  follows:  As  the 
plaintiff  did  not  make  the  contract  himself  he  must  have 
derived  his  interest  therein  from  some  one.  He  did  not 
derive  it  from  his  father,  because  his  father  could  not  make  a 
promise  to  himself  nor  contract  with  himself  for  the  plaintiff's 
benefit.  The  father  made  no  promise  to  the  plaintiff,  but  he 
promised  the  mother  to  pay  the  plaintiff  the  sum  named. 
That,  however,  was  not  enough,  for  such  a  promise  is  not 
binding  without  a  consideration.  The  plaintiff  furnished  no 
consideration  for  the  promise  and  would  have  had  no  interest 
in  the  contract  unless  a  consideration  had  been  furnished  by 
some  one.     His  mother  furnished  the  sole  consideration  and 
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the  promise  was  made  by  the  father  to  the  mother  to  pay  tlie 
son,  who  thus  derived  his  interest  from  her.  The  statute 
forbids  a  party  or  a  person  interested  in  the  event  of  an 
action,  or  one  from  whom  a  party  derives  his  interest,  from 
testifying  to  a  personal  transaction  with  a  dead  man.  It  is  a 
wholesome  statute,  designed  to  quiet  the  voice  of  the  living 
party  to  a  contract  when  the  other  party  is  dead  and  cannot 
speak. 

The  respondent  relies  upon  Co7indly  v.  O^  Connor  (117 
N.  Y.  91)  and  Bouton  v.  Wdch  (170  N.  Y.  654),  but  we  do 
not  regard  either  as  controlling,  because  in  both  the  promise 
was  made  to  or  in  the  presence  of  the  party  to  be  benefited, 
who  furnished  a  consideration  therefor.  In  Connelly  v.  O^  Con- 
nor  the  promise  was  made  by  the  father  of  a  filius  nidliua 
directly  to  the  plaintiff,  who  was  not  the  mother  and  was 
under  no  obligation  to  support  the  child,  to  pay  lier  for  sup- 
porting him,  and  the  action  was  brought  to  recover  for  care  and 
maintenance  already  furnished  on  the  strength  of  that  promise. 

In  Bouton  v.  Welch  the  promise  was  made  to  the  husband 
in  the  presence  of  the  wife  in  consideration  of  a  deed  from 
both  husband  and  wife.  The  release  of  her  inchoate  right  of 
dower  was  a  sufficient  consideration  flowing  directly  from  her 
to  the  one  who  made  the  promise.  As  no  further  considera- 
tion was  needed  to  support  it  her  interest  was  direct  and  not 
derivative,  and  that  is  the  only  ground  upon  which  that  deci- 
sion can  stand.  Here  the  promise  was  not  made  to  the  plain- 
tiff and  the  consideration  did  not  come  from  him.  The  prom- 
ise was  made  to  his  mother  for  his  benefit,  she  furnished  the 
consideration  for  liis  benefit  and  she  had  an  interest  that  the 
promise  should  be  performed,  because  it  would  result  in  the 
creation  of  a  special  fund  for  his  "  benefit,  support  and  main- 
tenance ; "  otherwise  there  was  no  contract. 

We  think  that  Mrs.  Rosseau  was  an  incompetent  witness 
for  lier  son  against  his  father's  estate,  and  that  the  objections 
and  exceptions  taken  to  the  admission  of  her  testimony  require 
us  to  reversQ  the  judgment  and  order  a  npw  trial,  costs  to  abide 
event 


1904.]  *  People  v.  Smith.  125 

N.  Y.  Rep.]  Statement  of  case. 

CuLLEN,  Ch.  J.  I  concur  in  the  opinion  of  Judge  Vann 
that  Eva  Rosseau,  the  mother  of  the  plaintiff,  was  the  party 
under  whom  tlie  plaintiff  claimed,  and,  therefore,  under  sec- 
tion 829  of  the  Code  of  Civil  Procedure,  not  a  competent  wit- 
ness to  personal  transactions  between  herself  and  the  defend- 
ant's testator.  I  think,  however,  that  no  sound  distinction 
can  be  drawn  between  this  case  and  our  decision  in  Bouton 
V.  Welch  (170  N.  Y.  554).  It  is  true  that  in  that  case  the 
defendant  released  her  dower  by  joining  in  the  execution  of 
the  deed  of  her  husband.  But  the  trial  court  found  that 
the  agreement  out  of  which  the  defense  arose  was  made  by 
the  plaintiff's  testator,  not  with  her,  but  with  her  husband. 
No  matter  upon  what  ground,  however,  the  case  might  have 
been  decided,  as  a  matter  of  fact  it  was  actually  decided  on 
the  proposition  that  where  a  third  person  sues  on  a  contract 
made  for  her  benefit  she  does  not  derive  her  interest  from  the 
party  who  furnishes  the  consideration  for  said  contract.  We 
are  now  about  to  hold  the  exactly  contrary  doctrine,  and  I 
think  it  but  fair  to  the  profession  that  under  such  circum- 
stances we  should  expressly  retract  the  Bouton  case,  not  seek 
to  distinguish  it  or  leave  it  as  a  false  light  to  deceive  the 
unwary. 

CuLLEN,  Ch.  J.  (in  memorandum),  O'Brien  and  Haioht, 
JJ.,  concur ;  Gray,  Bartlett  and  Martin,  J  J.,  dissent  on 
opinion  of  Patterson,  J.,  below. 

Judgment  reversed,  etc. 


The  People  of  the  State  of  New  York,  Respondent,  -y. 

George  A.  Smith,  x\ppellant. 

1.  Murder  —  Sufficiency  of  Evidence.  The  evidence  upon  the  trial 
of  an  indictment  for  homicide  reviewed  and' held  sufficient  to  warrant  a 
verdict  convicting  the  defendant  of  the  crime  of  murder  in  the  first  degree. 

2.  Appeal  —  Controversy  Between  Counsel.  An  exception  taken 
to  the  remarks  of  the  prosecuting  officer,  made  in  the  course  of  a  dispute 
with  defendant's  counsel,  presents  iio  reversible  error  where  the  jury  is 
instructod  to  the  effect  that  the  discussion  was  not  material. 
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3.  Charge  —  Circx7M8tai7tia.l  Evidence.  An  instructioii  to  the  jury 
in  a  capital  case  resting  upon  circumstantial  evidence,  to  the  effect  that  if 
from  the  "established  facts"  the  jury  is  satisfied  of  defendant's  guilt,  its 
judgment  rests  upon  as  secure  and  reliable  foundations  as  though  it  rested 
upon  the  testimony  of  eye  witnesses,  presents  no  reversible  error. 

4.  Same  —  Recital  op  Facts.  Where  a  charge  is  full  and  fair,  deals 
only  -with  facts  in  evidence  and  submits  the  question  of  defendant's  inno- 
cence or  guilt  to  the  jury,  the  narration  of  the  facts  constituting  the 
defense  in  substantially  defendant's  own  language  does  not  make  it  errone- 
ous for  the  trial  court  to  bring  them  to  the  attention  of  the  j  ury  because 
his  story  seems  unreasonable  or  incredible. 

(Argued  November  18,  1904;  decided  December  30,  1904.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  rendered 
February  19, 1903,  at  a  Trial  Terra  for  the  county  of  Monroe 
upon  a  verdict  convicting  the  defendant  of  the  crime  of  mur- 
der in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Louis  E,  Fuller  for  appellant.  It  was  prejudicial  error  on 
the  part  of  the  trial  court  to  compel  the  defendant's  counsel 
to  object  to  questions  put  by  a  juror  calling  for  certain  evi- 
dence, the  admission  of  which  on  the  former  trial  was  one  of 
the  grounds  of  reversal  by  this  court,  which  was  well  known 
to  the  trial  court  and  the  district  attorney.  And  it  was  highly 
prejudicial  for  the  district  attorney,  following  this,  to  make 
an  uncalled-for  remark  charging  the  defendant  with  the  entire 
odium  of  rejecting  the  evidence,  and,  after  the  defendant's 
counsel  had  protested  against  the  remark,  to  retort  in  language 
distinctly  conveying  to  the  jury  the  inference  that  he  knew 
that  Mrs.  Smith  had  made  statements  connecting  the  defend- 
ant with  the  commission  of  the  homicide,  and  demanding  in 
hot  words  that  everything  she  said  from  the  time  of  the  shoot- 
ing until  she  died  be  admitted  in  evidence.  {KlinJcer  v.  T. 
A,  R,  R,  Co,,  26  App.  Div.  322;  People  v.  Fielding,  158 
N.  Y.  542;  Cosaehnan  v.  Dimfee,  172  N.  T.  507.)  It  was 
error  on  the  part  of  the  court  to  charge  the  jury  that,  if  they 
found  the  defendant  guilty,  in  drawing  inferences  from  the 
"  established  facts  "  in  the  case,  their  judgment  rested  upon  a 
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foundation  fully  as  secure  and  reliable  as  though  it  rested 
upon  the  testimony  of  eye-witnesses.  {Chapman  v.  S/rie  Ry 
Go.j  65  N.  Y.  579  ;  People  v.  Levison^  16  Cal.  98 ;  St.  Lcmis, 
etc.y  Co.  V.  Vincenty  36  Ark.  451 ;  Sherman  v.  Dutch,  16  111. 
2S3 ;  Strong  v.  State,  84  N.  W.  Kep.  410 ;  Bevereaux  v.  C  C 
P.  Co.,  17  S.  C.  72 ;  Perm,  R.  Co.  v.  McTighe,  46  Penn.  St. 
316  ;  Carlisle  v.  Ilill,  16  Ala.  398  ;  Dodge  v.  Brown,  22  Mich. 
446 ;  Greenfield  v.  People,  85  N.  Y.  75.)  The  charge  of  the 
court  concerning  the  nature  and  value  of  circumstantial  evi- 
dence, taken  as  a  whole,  and  in  view  of  the  fact  that  the  evi- 
dence in  this  case  was  entirely  circumstantial,  was  erroneous 
and  prejudicial,  for  the  reason  that  it  greatly  exaggerated  the 
value  and  importance  of  circumstantial  evidence,  and  strongly 
tended  to  influence  the  minds  of  the  jury  to  attach  an  undue 
importance  to  the  various  circumstances  testified  to  by  the 
People's  witnesses.  {People  v.  O^Brien,  120  Cal.  1.)  It  was 
prejudicial  error  on  the  part  of  the  court  to  charge  the  jury 
that,  if  they  believed  that  certain  improbable  and  impossible 
things  were  done  by  masked  burglars  and  by  the  defendant  — 
the  things  referred  to  being  sarcastically  exaggerated  and 
misstated  by  the  court  —  then  it  was  their  duty  to  acquit  the 
defendant ;  but  if  they  reached  the  conclusion  that  burglars 
didn't  shoot  his  wife,  and  that  his  statements  were  false,  then 
they  should  determine  whetlier  he  put  on  his  trousers  and 
socks  of  his  own  accord,  and  the  purpose  of  putting  them  on 
at  that  hour  of  the  night.  (Blashfield  on  Instructions  to 
Juries,  §  29.) 

Stephen  J.  Warren,  District  Attorney  { Willis  A.  Matson 
of  counsel),  for  respondent.  The  trial  court  did  not  compel 
the  defendant's  counsel  to  object  to  questions  put  to  a  witness 
by  a  juror,  nor  was  the  admission  of  such  evidence  at  the 
former  trial  one  of  the  grounds  of  reversal,  nor  was  the 
defendant  charged  with  the  odium  of  keeping  out  the  con- 
versation asked  for  by  the  juror.  The  conversation  which  the 
juror  attempted  to  bring  out  at  this  trial  was  not  the  subject 
of  controversy  upon  the  former  appeal.    The  only  declara- 
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tions  of  the  deceased  passed  upon  by  this  court  were  those 
made  by  her  live  or  six  hours  later  to  the  witnesses  Wright, 
Van  Horn  and  Townsend.  {People  v.  Smithy  172  N.  T.  211.) 
Tlie  charge  was  fair  and  impartial  and  was  a  correct  state- 
ment of  the  law.  {People  v.  Harris,  136  N.  Y.  446 ;  Storer 
V.  People,  56  N.  Y.  318 ;  People  v.  Ilenze,  82  N.  Y.  613 ; 
People  V.  Smith,  172  N.  Y.  210 ;  People  v.  Buchanan,  145 
N.  Y.  8;  People  v.  Flanigan,  174  N.  Y.  369;  People  v. 
Minnaugh,  131  N.  Y.  563 ;  Sindram  v.  People,  88  N.  Y. 
202;  People  v.  Constantino,  153  N.  Y.  34;  Winnie  v. 
McDonald,  39  N.  Y.  239 ;  Massoth  v.  D,  <&  H,  C.  Co.,  64 
N.  Y.  524 ;  Hoffman  v.  iT.  Y.  C,  &  //.  R.  R.  R,  Co.,  87 
N.  Y.  32;  PeopU  v.  Osmond,' ISS  K  Y.  85;  People  v. 
McCallum,  103  N.  Y.  597.) 

O'Brien,  J.  The  defendant  has  been  convicted  of  the 
crime  of  murder  in  the  first  degree  upon  an  indictment  'which 
charged  him  with  the  killing  of  his  wife  about  three  o'clock 
on  the  morning  of  September  9th,  1897.  The  woman  died 
about  five  days  thereafter.  That  her  death  was  caused  by  a 
pistol  shot  wound  in  the  head  inflicted  feloniously  while  she 
was  in  bed,  either  by  the  defendant  or  some  other  person,  is 
not  disputed.  The  evidence  in  support  of  the  indictment 
against  the  defendant  was  mainly  circumstantial  and  consisted 
largely  of  the  defendant's  acts,  conduct  and  statements  con- 
cerning the  tragedy.  The  case  comes  before  this  court  for  the 
second  time.  On  a  former  appeal  we  reversed  the  judgment 
of  conviction  for  certain  erroneous  rulings  at  the  trial  in  the 
admission  of  evidence  which  was  held  to  be  incompetent. 
{People  V.  Sfuith,  172  K.  Y.  210.)  The  new  trial  then  granted 
has  resulted  in  another  conviction,  and  the  present  record  is 
free  from  the  objections  foun(f  in  the  former  one. 

The  facts  and  circumstances  of  the  case  are  so  f uUv  stated 
in  the  report  of  the  case  on  the  first  appeal  that  it  is  quite 
unnecessary  to  repeat  them  here  at  any  great  length,  and  they 
will  be  referred  to  as  there  stated,  but  only  in  a  very  general 
way.     There  is  very  little  difference  in  the  facts  as  they  now 
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appear  and  as  they  were  disclosed  by  the  former  record.  The 
defendant  professed  to  know,  and  doubtless  does  know,  in 
what  manner  and  under  what  circumstances  his  wife  was 
killed.  A  few  hours  after  the  tragedy  occurred  he  stated  with 
considerable  detail  all  the  facts  as  he  claimed  in  regard  to  the 
homicide,  and  these  statements,  which  the  proof  at  the  trial 
tended  to  show  were  utterly  false,  constitute  a  large  part  of  the 
groundwork  of  the  case  against  him,  and  wiiich  has  resulted  in 
producing  two  convictions.  The  homicide  was  committed  in 
the  house  where  the  defendant  and  his  wife  lived  and  the  only 
other  occupants  were  an  invalid  nephew  of  the  wife  and  a  young 
woman  who  attended  him  as  a  nurse.  The  nephew  and  the 
nurse  occupied  a  bedroom  and  hall  directly  over  the  room 
where  the  defendant  and  his  wife  slept,  but  they  heard  no 
shot,  although  the  nurse  was  giving  medicine  on  the  hour  and 
between  houre  passed  up  and  down  stairs.  The  defendant  and 
his  wife  occupied  the  same  bed,  having  retired  about  10 
o'clock  on  the  previous  night.  Shortly  before  three  o'clock 
in  the  morning  a  physician,  who  was  a  near  neighbor,  heard 
the  report  of  a  pistol  in  the  direction  of  the  defendant's  house, 
but,  so  far  as  appears,  it  was  heard  by  no  one  else.  At  about 
three  o'clock  the  nurse  was  aroused,  but  what  awakened  her 
slie  was  unable  to  state.  Upon  awakening  she  heard  groaning, 
went  to  her  patient,  found  him  sleeping  and  then  concluded 
that  it  was  below  and  that  it  was  the  defendant.  She  did  not  go 
to  the  room  where  he  was  until  about  four  o'clock  and  in  the 
meantime  the  groaning  continued,  but  she  heard  no  other  sound 
except  sometime  after  three  o'clock  she  heard  the  shutting  of  a 
door  which  she  was  not  able  to  locate.  When  finally  she  went 
below  she  found  the  defendant  in  the  dining  room  fastened 
with  cords  or  small  ropes  to  the  leg  of  the  oak  dining  table, 
with  his  legs  bound,  his  hands  tied  behind  him  and  a  gag  in  his 
mouth.  She  asked  him  if  he  was  sick  and  he  replied,  "  They 
bound  me,  let  me  loose."  She  at  once  summoned  the  neighbors. 
Upon  her  return  she  went  to  the  bedroom  occupied  by  the 
defendant  and  his  wife,  saw  blood  on  the  decedent's  face  and  on 
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the  sheets  and  asked  her  what  had  happened.  She  did  not  reply, 
but  inquired  for  the  defendant.  The  neighbors  soon  reached 
the  Iiouse.  One  of  them  cut  the  cords  with  which  the  defendant 
was  bound  and  raised  him  from  the  floor,  when  he  at  once  stated 
that  two  masked  burglars  had  entered  the  room  occupied  by 
himself  and  wife,  dragged  him  from  the  bed,  compelled  him 
to  disclose  where  his  money  was  hidden,  which  they  took, 
and  then  bound,  gagged  and  left  him  in  the  condition  in 
which  he  was  found.  He  was  partly  dressed,  having  on  trous- 
ers, a  night  shirt,  a  pair  of  socks,  and  suspenders  over  his 
shoulders.  The  table  to  which  he  was  fastened  was  an  ordi- 
nary dining  table,  upon  wliich  were  the  dishes  ordinarily  used 
for  meals.  He  described  tlie  burglars  as  one  being  tall,  the 
other  short,  as  wearing  white  masks  and  moccasins  and  as 
carrying  shining  revolvers.  He  also  stated  that  they  kicked, 
pounded  and  sandbagged  him ;  that  he  heard  the  discharge  of 
a  gun  in  the  room  then  occupied  by  his  wife,  who  cried 
"  Murder,"  and  that  was  why  they  shot  her ;  that  after  the 
gun  went  off  the  burglars  said  it  went  off  accidentally.  This 
is  substantiall}'  the  defendant's  version  of  the  tragedy  which 
resulted  in  the  death  of  his  wife. 

The  pi'emises  where  the  homicide  occurred  were  searched 
by  officers  who  found  pieces  of  rope  or  cord  which  were 
proved  to  be  similar  to  those  with  which  the  defendant  was 
bound.  A  revolver  frame  without  a  cylinder  and  also  the 
center  pin  were  found  in  a  building  upon  the  premises,  and 
in  the  same  building  were  found  several  cartridges,  the  bullets 
in  which  were  proved  to  be  similar  to  that  extracted  from  the 
decedent's  head.  The  cylinder  belonging  to  the  revolver 
frame  was  never  discovered,  although  a  most  thorough  search 
was  made  of  the  entire  locality.  The  defendant  groaned  and 
complained  so  loudly  of  pain  resulting  from  his  injuries  that 
he  was  asked  to  keep  quiet  both  by  the  physician  and  nurse  in 
attendance.  Subsequently  the  physicians  removed  his  shirt, 
examined  his  chest,  abdomen  and  hip  where  he  claimed  to 
have  been  injured,  but  no  indications  of  external  bruises  or 
injuries  were  found.     Proof  was  given  that  there  was  dust 
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on  the  window  sill  that  appeared  to  be  undisturbed,  which 
tended  to  show  that  no  one  passed  through  the  window  by 
which  the  defendant  claimed  that  at  least  one  of  the  bnrglars 
had  escaped.  There  was  also  proof  that  where  he  said  the  box 
containing  his  money  was  hidden  there  was  dust,  but  that  it 
was  undisturbed,  thus  indicating  that  his  statements  in  that 
i-espect  were  also  untrue.  The  testimony  at  the  trial  tended 
to  show  that  these  statements  of  the  defendant  were  false. 
There  was  some  evidence  tending  to  show  that  the  relations 
between  the  defendant  and  his  wife  had  at  times  been  unpleas- 
ant, although  there  was  other  evidence  that  their  relations 
were  most  friendly.  There  were  two  life  insurance  policies  of 
one  thousand  dollars  each  upon  the  life  of  the  decedent  which 
had-  been  assigned  to  the  defendant. 

The  jury  have  evidently  found  that  the  defendant's  state- 
ments in  regard  to  the  homicide  were  false,  and  if  they  were 
false,  as  declared  by  the  verdict,  that  is  a  circumstance  of  far- 
reaching  importance,  since  it  is  quite  inconceivable  that  such 
a  series  of  falsehoods  would  be  constructed  by  the  defendant 
except  for  the  purpose  of  warding  off  suspicion  from  himself. 
Such  a  series  of  falsehoods  could  not  have  originated  in  the 
defendant's  mind  unless  through  a  consciousness  of  his  own 
guilt.  So  that  the  truth  or  falsity  of  these  statements  was  a 
matter  of  importance  at  the  trial,  and  when  the  jury  found 
that  they  were  false,  the  conclusion  that  the  defendant  himself 
was  the  author  of  his  wife's  death  was  almost  inevitable. 

This  case  comes  before  us  again,  as  it  did  on  the  former 
appeal,  without  any  claim  on  the  part  of  the  defendant's 
counsel  that  the  case  should  have  been  taken  from  the  jury, 
and  manifestly  there  can  be  no  ground  for  such  a  claim.  The 
question  of  the  defendant's  guilt  or  innocence  under  the  cir- 
cumstances was  for  the  jury  and  we  cannot  see  how  any  other 
verdict  than  the  one  rendered  was  reasonably  possible  under 
the  circumstances  of  the  case.  What  was  said  bv  the  court  in 
disposing  of  the  former  appeal  is  just  as  applicable  to  the 
case  now  as  it  was  then,  and  hence  we  may  nosv  assume  many 
things  that  were  the  subject  of  discussion  before.    There  was 
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a  mass  of  expert  evidence  produced  to  show  that  the  revolver 
found  in  the  building  without  a  cylinder  was  the  weapon  from 
which  the  fatal  shot  was  tired  and  that  the  bullets  found  witli 
this  revolver  frame  corresponded  with  tlie  bullet  taken  from 
the  head  of  the  deceased  woman.  It  is  quite  unnecessary  to 
go  into  tliese  matters  again.  It  would  only  be  repeating  what 
has  been  said  before. 

The  learned  counsel  for  the  defendant  seeks  to  reverse  this 
judgment  upon  certain  exceptions  which  were  taken  at  the  trial 
to  the  admission  or  exclusion  of  evidence,  to  the  conduct  of  the 
trial  generally  and  to  certain  parts  of  the  charge.  These  excep- 
tions are  very  numerous,  and  they  have  been  discussed  at  the 
bar  and  in  the  briefs  of  counsel  at  very  great  length.  It 
would  serve  no  useful  purpose  to  discuss  or  refer  to  them  in 
detail,  and  it  would  extend  the  scope  of  this  opinion  beyond 
all  reasonable  limits.  It  is  enough  to  say  that  we  have  care- 
fully examined  them  all  and  we  think  that  none  of  them  pre- 
sent any  question  that  would  justify  this  court  in  interfering 
with  the  verdict. 

There  are  two  or  three  exceptions  in  the  case  that  have  been 
presented  at  length  and  with  great  earnestness.  If  these 
exceptions  present  no  error,  it  is  safe  enough  to  say  that  the 
rest  are  very  much  weaker  and  even  less  harmful. 

After  a  witness  called  by  the  People  had  been  examined 
by  both  sides  and  his  examination  completed,  a  juror  inter- 
rogated the  witness  with  respect  to  whether  any  one  asked 
the  deceased  any  question  when  they  were  probing  the 
wounds.  The  witness  answered  "yes."  The  juror  then  asked 
what  they  asked  her.  When  the  last  question  was  propounded 
by  the  juror  as  to  what  tliey  asked,  defendant's  counsel  inter- 
rupted the  answer  by  remarking  that  he  did  not  object  to 
it  "except  the  Court  of  Appeals  had  ruled  it  should  not 
be  presented  in  this  case."  The  district  attorney  then 
said :  "  There  is  no  objection,  unless  there  is  an  objection 
made  coming  from  the  defendant."  Whereupon  tlie  court 
remarked,  "It  is  hardly  proper  to  ask  those  questions." 
Counsel  for  the  defendant  then  took  up  the  discussion  and, 
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among  other  things,  stated  that  he  considered  it  an  exceed- 
ingly improper  thing,  when  he  iiad  made  an  objection  for  the 
purpose  of  having  the  case  tried  as  tlie  Court  of  Appeals  had 
indicated  with  respect  to  this  evidence,  ''that  an  attempt 
should  be  made  by  counsel  to  prejudice  the  defendant  by 
flinging  it  at  me  that  the  door  had  been  opened  and  this  truck 
that  went  in  the  last  time  should  be  admitted  in  the  case,  for 
the  reason  that  the  only  effect  of  that  thing  can  be  to  give  to 
this  jury  an  inference  of  something  from  which  they  may 
draw  an  inference  that  something  was  said  by  Mrs.  Smith  to 
some  of  these  people  from  the  time  she  was  found  there  until 
she  died,  charging  this  defendant  with  having  some  connec- 
tion with  that  crime.  Xow  I  consider  that  an  exceedingly 
improper  thing  to  do  here  at  this  trial,  for  the  reason  that  my 
friend  himself  knows  that  not  a  word  was  uttered  by  that 
woman  charging  this  defendant  with  the  commission  of  that 
crime,  or  any  connection  with  it,  and  it  seems  to  me  flinging 
out  an  innuendo  of  that  kind  on  the  part  of  tlie  counsel  is 
wrong  and  prejudicial  to  the  defendant,  and  it  should  be 
stopped."  The  district  attorney  then  said  :  "  The  counsel  has 
made  the  declaration  that  he  intended  to  make  when  he 
started  in,  and  that  declaration  is  to  the  effect  that  I  know 
that  Mrs.  Smith  said  nothing  in  regard  to  this  defendant 
having  any  connection  with  the  commission  of  the  crime  that 
night.  I  say  in  return  that  I  do  not  know  that  to  be  the  fact, 
and  if  that  is  the  position  the  counsel  is  to  take  in  this  case 
I  say  let  all  the  conversation  that  was  had  with  Mrs.  Smith  on 
that  night  come  into  this  case.  So  I  say,  if  there  is  no  objec- 
tion on  the  part  of  the  counsel  for  the  defendant,  let  this  tes- 
raony  come  in.  The  inquiry  has  been  made  4s  to  what  was 
said  there,  and  I  have  not  any  objection  to  it.  Let  every- 
thing come  in.  I  say  let  it  all  come  in,  all  she  said  from  the 
time  of  the  shooting  until  she  died."  The  court  then  said  in 
the  presence  of  the  jury  :  "  Gentlemen,  you  will  disregard  and 
not  consider  the  remarks  jiist  made  by  counsel  upon  either 
side."  Defendant's  counsel  excepted  to  the  remarks  made  by 
the  district  attorney,  and  the  latter  stated  they  were  only  made 
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in  reply  to  what  defendant's  counsel  had  said.     The  discussion 
was  then  dropped. 

It  will  be  seen  that  the  matter  quoted  above  from  the  rec- 
ord presents  no  question  of  law  or  even  of  fact.  So  far  as 
there  was  any  expression  of  opinion  of  the  court  it  was  in 
favor  of  the  defendant  and  not  against  him.  It  frequently 
happens  in  a  long  and  tedious  trial,  such  as  this  was,  that 
counsel  are  tempted  to  indulge  in  verbal  disputes  in  which 
each  acts  a  part  intended  to  make  an  impression  on  the  jury. 
It  is  very  seldom,  if  ever,  that  this  kind  of  verbal  warfare 
produces  the  result  intended  or  has  any  effect  whatever  except 
to  ruffle  the  temper  of  the  combatants.  The  i>ersons  selected 
as  jurors  in  a  capital  case  ought  to  be  credited  with  such  a 
measure  of  sturdy  good  sense  and  judgment  that  no  danger 
of  injustice  to  the  accused  need  be  seriously  entertained  by 
reason  of  such  incidents  at  the  trial.  If  it  were  otherwise, 
and  it  could  be  supposed  that  a  jury  selected  to  try  a  case 
involving  the  question  of  life  or  death  could  be  influenced  by 
such  unbecoming  displays  of  professional  zeal,  it  would  go 
far  to  discredit  the  whole  jury  system.  This  court  cannot 
reverse  a  judgment  even  in  a  capital  case  by  reason  of  a  dia- 
logue between  counsel  which  originated  with  the  defendant's, 
counsel  himself,  and  in  which  he  had  if  not  the  last,  possibly, 
the  strongest  word,  especially  when  the  court  put  the  matter 
at  rest  by  a  ruling  in  the  presence  of  the  jury  to  the  effect 
that  the  discussion  had  nothing  to  do  with  tlie  case. 

The  court  charged  the  jury  that  "  no  greater  degree  of 
certainty  is  required  where  the  evidence  is  circumstantial 
than  where  it  is  direct,  for  in  either  case  the  jury  must  be 
convinced  of  the  prisoner's  guilt  beyond  a  reasonable  doubt. 
You  are  bound  by  your  oatli  to  render  a  verdict  u})on  all  of 
the  evidencx3,  and  the  laws  make  no  distinction  between  direct 
evidence  of  a  fact  and  evidence  of  circumstances  from  which 
the  existence  of  a  fact  may  be  inferred.  In  drawing  conclu- 
sions and  inferences  from  the  established  facts  in  this  case,  if 
you  reach  the  conclusion  that  the  accused  was  guilty  of  the 
crime  charged  against  him,  your  judgment  rests  upon  a  fonnda- 
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tion  fully  as  secure  and  reliable  as  though  it  rested  upon  the 
testimony  of  eye-witnesses."  This  part  of  the  charge  was 
excepted  to,  and  it  is  claimed  that  prejudicial  error  is  to  be 
found  in  the  language  quoted  and  the  use  of  the  words 
''established  facts"  because  they  are  the  positive  assertion  of 
the  sufficiency  of  the  People's  case  and  the  instruction  elimi- 
nated the  question  of  reasonable  doubt.  The  use  of  the  words 
"  established  facts  "  doubtless  had  reference  to  certain  facts  in 
the  case  which  were  not  disputed,  but  it  is  apparent  from  the 
whole  charge  that  there  was  no  intention  to  take  from  the  jury 
any  question  of  fact  as  established  beyond  their  power  to  deter- 
mine what  the  real  truth  was  with  respect  to  the  whole  case. 
The  central  idea  which  the'trial  court  was  evidently  attempting 
to  impress  upon  the  minds  of  the  jurors  was  that  the  evidence 
of  eye-witnesses  of  the  killing  was  not  necessary,  but  that  their 
verdict  might  rest  upon  circumstantial  evidence,  provided  they 
were  satisfied  of  the  prisoner's  guilt  beyond  a  reasonable  doubt. 
In  this  there  was  no  error. 

There  is  anotlier  paragraph  of  the  charge  that  is  earnestly 
assailed  by  the  defendant's  counsel,  and  the  exception  cov- 
ering it  is  perhaps  the  most  important  one  in  the  case. 
The  charge  was  as  follows :  "  If  you  believe  from  the  evidence 
that  masked  burglars  entered  the  bedroom  occupied  by  the 
defendant  and  his  wife,  dragged  him  from  his  bed  into  the 
dining-room  and  allowed  him  to  put  on  his  trousers  and  socks 
because  he  was  cold,  sandbagged  and  pounded  him  and  he 
made  no  outcry,  compelled  him,  by  holding  shining  revolvers 
to  his  head,  to  disclose  where  his  money  was  hidden,  which 
they  took  from  under  the  bureau  without  disturbing  the  dust 
which  covered  the  floor  where  this  cigar  box  was  located,  and 
then  bound  and  gagged  him  and  tied  him  to  the  leg  of  the 
dining  table,  upon  wiiich  there  were  dishes  apparently  undis- 
turbed, and  then  because  his  wife  made  an  outcry  they  shot 
her  and  then  the  burglars  left  the  house,  one  or  both  of  them 
going  through  the  window  upon  which  there  was  mosquito 
netting,  without  tearing  the  netting  from  the  window  or  dis- 
turbing the  dust  on  the  window  sill  or  the  grws  under  the 
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window,  then,  gentlemen,  it'is  your  duty  to  acquit  him.  But 
if  you  reach  the  conchision  that  burglars  did  not  enter  the 
house  that  night  and  shoot  his  wife,  and  that  his  statements 
were  false,  then  you  may  determine  from  all  t!ie  facts  and 
circumstances  whether  the  defendant  of  his  own  accord  put 
his  trousers  and  socks  on^and  the  purpose  of  putting  them  on 
at  that  hour  of  the  night."  An  exception  was  taken  to  this 
part  of  the  charge,  and  it  is  insisted  in  belialf  of  the  defend- 
ant that,  taken  as  a  whole,  it  was  neither  au  exposition  of  the 
law  nor  a  fair  summary  of  the  evidence.  A  careful  perusal 
of  the  evidence  of  the  witnesses  on  the  subjects  reviewed  by 
the  learned  trial  court  in  this  portion  of  his  charge  discloses 
that  all  the  facts  collated  were  testified  to  repeatedly  in  the 
course  of  tliQ  trial  and  were  substantially  undisputed  so  far  as 
they  constituted  the  theory  of  the  defense.  It  was  the  story 
of  the  crime  as  narrated  by  the  defendant  to  the  witnesses 
who  first  discovered  him  tied  to  the  leg  of  the  dining-room 
table.  Several  witnesses  also  testified  to  the  location  of  the 
table,  the  window,  the  contents  of  the  table,  the  condition  of 
the  window  sill,  the  netting  at  the  window  where  he  had 
stated  the  burglars  left  the  room  and  the  other  facts  referred 
to  in  the  charge. 

This  part  of  the  charge  is  an  epitome  of  the  defendant's 
own  version  of  the  ti-ansactions  that  resulted  in  the  death  of 
his  wife.  It  contains  no  element  that  was  not  to  be  found  in  the 
evidence  at  the  trial.  It  is  said  that  the  learned  trial  judge  so 
arranged  and  marshalled  the  facts  disclosed  by  the  testimony 
that  a  vein  of  sarcasm  runs  through  the  whole  passage,  which 
was  not  only  out  of  place,  but  unseemly  and  erroneous  in  the 
discussion  of  such  grave  questions  as  the  case  presented.  We 
do  not  think  that  this  criticism  is  well  founded.  If  the  narra- 
tive of  the  facts  in  substantially  the  defendant's  own  language 
made  a  storv  that  seemed  unreasonable  or  incredible,  it  was 
not  on  that  account  error  for  the  trial*  court  to  bring  them  to 
the  attention  of  the  jury.  Whatever  the  impression  that  the 
narrative,  as  it  appears  in  the  charge,  is  calculated  to  make  on 
the  mind  is  due  to  the  character  of  the  facts  themselves  as 
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stated  by  the  defendant,  rather  than  to  any  coloring  or  rhetori- 
cal art  on  the  part  of  the  learned  trial  court.  It  would  be 
quite  difficult  to  so  arrange  the  facts  in  the  defendant's  narra- 
tive of  the  events  that  resulted  in  his  wife's  death  without 
giving  the  impression  of  wliich  the  learned  counsel  for  the 
defendant  now  complains.  It  is  jbhe  defendant's  own  version 
of  the  transactions  that  impresses  the  mind  and  not  the  man- 
ner in  which  it  is  stated.  The  charge,  on  the  whole,  was  a 
fair  one,  and  if  there  were  expressions  in  it  that  indicated  that 
the  judge  had  an  opinion  upon  the  questions  of  fact,  he  was 
careful  to  guard  the  jury  from  any  possible  influence  from 
that  sonrce.  The  following  passage  from  tlie  charge  will 
show  how  completely  the  jury  was  left  to  determine  the  case 
for  themselves:  " Now,  gentlemen,"  said  the  court,  ** if  you 
have  gleaned  any  information  as  to  my  views  of  the  merits  of 
this  case  by  any  of  my  rulings  or  remarks  made  to  counsel 
during  the  trial,  you  will  discard  it  at  once.  *  *  *  But 
whether  the  defetidant  killed  his  wife  is  a  question  of  fact  which 
vou  must  determine  from  all  the  evidence  in  the  case,  and  that 
must  be  established  beyond  a  reasonable  doubt.  *  *  *  if 
you  are  satisfied  from  the  evidence  that  the  defendant  com- 
mitted the  crime  of  killing  his  wife  *  *  *.  These  are 
questions  for  you  to  consider  and  answer.  I  do  not  say  he 
did  the  things,  or  what  inference  may  be  drawn  from  the 
facts  proved.  I  simply  allude  to  these  important  points  in 
order  that  you  may  give  them  your  careful  consideration.  If 
burglars  did  not  commit  the  act,  then  it  is  for  you  to  say  from 
all  tlie  facts  and  circumstances  whether  the  defendant  com- 
mitted the  crime  or  not."  We  do  not  think  that  any  fair 
reason  can  be  given  for  disturbing  the  judgment  in  this  case 
based  upon  the  charge  or  upon  any  ruling  disclosed  by  the 
record.  It  should  be  observed  that  no  trace  of  any  burglars 
was  ever  found  in  the  neighborhood  and  the  theory  of  the 
People  was  that  the  defendant  committed  the  homicide  him- 
self and  then  invented  the  story  that  it  was  the  act  of  burg- 
lars in  order  to  protect  himself  from  suspicion.  The  proof 
also  tended  to  show  that  the  binding  and  gagging  was  done  in 
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such  a  way  that  lie  could  easily  have  accomplished  it  himself. 
It  is  now  over  seven  yeare  since  the  offense  was  committed  of 
wiiich  the  defendant  has  been  convicted.  There  have  been 
substantially  three  trials  of  tlie  case.  The  first  trial  resulted 
in  the  discharge  of  tlie  jury  without  a  verdict  in  consequence 
of  the  serious  illness  of  one  of  its  members.  The  second  trial 
resulted,  as  already  stated,  in  a  verdict  of  guilty.  The  judg- 
ment upon  that  verdict  was  reversed  in  this  court  for  the  rea- 
son stated.  On  the  new  trial  thus  ordered  the  defendant  has 
been  convicted  again,  and  after  a  careful  review  of  the  whole 
case,  we  have  been  unable  to  find  anything  in  the  record  of 
the  trial  that  would  justify  this  court  in  interfering  with  the 
judgment,  and  so  it  must  be  aflirmed. 

Cux-LEN,  Ch.  J.,  Gray,  Haight  and  Werner,  JJ.,  concur; 
Bartlett  and  Vann,  JJ.,  dissent. 

Judgment  of  conviction  aflirmed. 


David  D.  Augsbury,  as  Administrator  with  the  Will  Annexed 
of  Sarah  Ann  Roof,  Deceased,  Appellant,  v.  Loren  F. 
Shurtliff,  Eespondent. 

1.  Savings  Bank  Deposit—  Order  Executed  by  Husband  and  Wife 
Directing  Individual  Deposits  to  Be  Paid  to  the  Survivor  —  When 
Order  Is  Executory.  Ad  instrument  executed  by  a  husband  and  wife, 
addressed  to  a  savings  bank  in  which  each  had  a  separate  account,  request- 
ing that  their  accounts  be  merged  so  as  to  run  to  either  or  to  the  survivor 
of  them,  constitutes  an  order  that  their  accounts  be  changed  so  as  to  make 
each  the  joint  owner  of  the  entirety  so  that  upon  the  death  of  one  the  sur- 
vivor would  become  the  owner  of  the  whole;  it  is  executory,  however, 
until  presented  to  the  bank  and  the  changes  are  made,  and,  consequently, 
may  be  revoked  by  either  party  at  any  time  before  the  order  has  been 
complied  with. 

2.  Same  —  When  Holder  of  Paper  an  Agent  for  Its  Delivery  at 
Bank  —  Revocation  OF  Agency  by  Death  of  Principal  —  Question 
OF  Fact.  Where,  therefore,  such  an  instrument,  after  execution,  is  left 
in  the  possession  of  the  husband,  he  is  deemed  to  be  the  agent  of  his  wife 
for  the  purpose  of  delivering  the  paper  at  the  bank,  and  if  he  fails  to  do 
this  within  her  lifetime,  his  agency,  by  the  happening  of  her  death,  is 
deemed  to  have  been  revolted,  apd  in  f^n  action  brought  after  the  death  of 
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the  wife,  by  her  administrator,  to  recover  possession  of  her  bank  book, 
the  question  as  to  whether  the  order  was  delivered  during  her  lifetime  is 
material,  and  it  is  reversible  eiTor  to  nonsuit  the  plaintiff  and  refuse  to 
submit  it  to  the  jury. 
Aug»bury  v.  Skurtliff,  90  App.  Div.  613,  reversed. 

(Argued  November  23, 1904;  decided  December  30,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
February  16,  1904,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court 
at  a  Trial  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

jE  C.  Enierson  for  appellant.  The  question  whether  there 
was  any  intention  on  the  part  of  Sarah  Ann  Roof  to  transfer  title 
to  the  fund  in  the  bank  was  one  of  fact,  and  should  have  been 
submitted  to  the  jury.  {Farleigh  v.  Cadman^  159  N.  Y.  169 ; 
Matter  of  Bolin,  136  n!  Y.  177 ;  Mahie  v.  Bailey,  95  K  Y. 
210  ;  ShutHeworth  v.  Winter,  55  N.  Y.  624 ;  Matter  of  Br  on- 
8071,  67  Ilun,  240 ;  Hamlin  v.  Stevens,  177  N.  Y.  39  ;  Trus- 
tees New  Hampton  v.  Vail,  151  N.  Y.  463  ;  Clark  v.  Wise, 
46  N.  Y.  612 ;  Patten  v.  Pancoast,  109  N.  Y.  625 ;  Van 
Schaick  v.  T.  A,  R.  R.  Co,,  38  N.  Y.  353  ;  Vance  v.  PhiUips,. 
6  Hill,  433 ;  Pitney  v.  G.  F,  Ins.  Co.,  65  N.  Y.  6  ;  Decker 
v.  D,  S.  Inst.,  15  App.  Div.  553  ;  Gansherg  v.  Sageniohl,  67 
App.  Div.  554.)  The  question  as  to  whether  the  paper  and 
pass  book  were  delivered  to  the  bank  and  the  entries  made 
l)efore  or  after  the  death  of  Sarah  Ann  Roof  was,  as  we  have 
seen,  one  of  fact,  and  should  have  been  submitted  to  the  jury. 
(O'Gara  v.  Eisenlohr,  38  N.  Y.  296.) 

John  .N.  Carlisle  for  respondent.  There  were  no  questions 
of  fact  to  be  submitted  to  the  jury.  {Farrelly  v.  E.  L  Sav. 
Bank,  92  App.  Div.  529 ;  Mahie  v.  Bailey,  95  N.  Y.  211.) 

Haioht,  J.  This  action  was  brought  to  recover  a  savings 
bank  pass  book  issued  to  Sarali  Ann  Roof  in  her  lifetime  by 
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the  JeflEerson  County  Savings  Bank.  Tlie  defendant  was  the 
administrator  with  the  will  annexed  of  John  C.  Roof,  and 
claims  the  right  to  hold  the  pass  book  as  the  property  of  his 
testator. 

John  C.  Roof  and  Sarah  Ann  Roof  were  husband  and 
wife.  They  had  both  been  married  before,  bat  neither  had 
any  children.  They  both  had  made  deposits  in  the  eleflFerson 
County  Savings  Bank  and  a  pass  book  had  been  issued  to  each 
of  them.  Sarah  Ann  Roof  had  a  balance  upon  her  book  of 
$911.26,  and  John  C.  Roof  had  a  balance  upon  his  book  of 
$900.88.  They  were  about  eighty  years  of  age  and  had  each 
made  and  executed  a  will,  in  which  each  gave  the  use  of  his 
or  her  property  to  the  other  during  life,  and  upon  the  death 
of  the  survivor  each  had  bequeathed  his  or  her  property  to 
collateral  relatives.  After  the  execution  of  these  wills,  and 
on  the  8th  day  of  January,  1896,  they  signed  a  paper,  of  which 
the  following  is  a  copy  : 

"  Therksa,  X.  Y.,  Jan.  8,  1896. 
"  To  Jeffei^son  County  Savings  JBank: 

"  Gentlemen. —  We,  the  undersigned,  owners  of  bank  booKS 
No.  23,661  and  No.  25,472  issued  by  your  bank,  desire  to 
have  the  accounts  therein  merged  into  an  account  running  to 
John  C.  Roof  or  Sarah  Ann  Roof  or  the  survivor  of  them. 
Our  object  being  that,  in  case  of  the  death  of  either,  the 
other  may  draw  the  whole  amount. 

"  Witnesses,  JOHN  C.  ROOF. 

"  Mary  E.  Countryman.  SARAH  ANN  ROOF. 

"  Lizzie  Countryman." 

Two  days  after  the  making  of  the  foregoing  instrument 
Sarah  Ann  Roof  had  a  stroke  of  paralysis  and  was  confined 
to  lier  bed  until  her  death,  which  occurred  ten  days  later. 
Some  days  after  the  making  of  the  paper  John  C.  Roof  took 
the  paper  to  the  savings  bank  together  with  the  bank  book  of 
his  wife,  and  the  teller  pasted  the  paper  in  the  bank  book 
containing  signatures  and  wrote  upon  the  pass  book  after  the 
name  of  Sarah  Ann  Roof  the  words  "  and  John  C.  Roof  "  so 
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that  the  account  read  "Jeflfersou  County  Savings  Bank  in 
account  witli  Sarah  Ann  Koof  and  Jolin  C.  Roof."  He  also 
made  the  same  change  upon  the  ledger  account.  It  is  claimed 
on  behalf  of  the  plaintiff  that  the  paper  was  taken  to  the  bank 
and  the  changes  made  in  the  books  after  the  death  of  Mrs. 
Roof  and  that  prior  to  her  death  and  after  lier  paralytic  stroke 
she  spoke  to  her  husband  in  monosyllables  at  repeated  intervals 
indicating  that  she  wanted  her  own  and  that  he  replied  to  her 
that  he  knew  what  she  wanted  and  that  he  would  get  the 
paper  and  destroy  it,  and  that  the  conversation  had  reference 
to  the  above-described  paper. 

The  first  question  which  we  deem  it  important  to  consider 
is  the  meaning  and  effect  intended  to  be  given  by  the  parties 
to  the  paper.  As  we  liave  seen  it  is  addressed  "  to  the  Jeffer- 
son County  Savings  Bank."  The  resjiective  owners  of  the 
bank  books  which  were  described  in  the  paper  expressed 
their  desire  to  have  their  accounts  merged  so  as  to  run  to 
John  C.  Roof  or  Sarah  Ann  Roof  or  the  survivor  of  them. 
They  then  conclude  by  stating  their  object  to  be  "  that  in  the 
case  of  the  death  of  either  the  other  may  draw  the  whole 
amount."  There  are  no  words  here  indicating  any  present 
gift  from  one  to  the  other  of  any  portion  of  the  funds  on 
deposit  in  the  bank.  On  the  contrary,  it  is  apparent  that 
each  in  his  or  her  lifetime  intended  to  retain  the  fund  so  that 
either  could  draw  upon  their  deposits  as  their  necessities  might 
require;  but  it  is  apparent  that  they  intended  that  upon  the 
death  of  either  the  other  should  be  permitted  to  draw  the 
whole  ?imount.  The  purpose  for  which  the  survivor  might 
draw  the  whole  amount  is  not  specified.  In  the  absence  of 
evidence  upon  the  subject  the  inference  might  be  permissible 
that  it  was  their  intention  to  give  the  survivor  the  right  to 
draw  the  whole  amount  so  as  to  make  it  his  or  her  own  prop- 
erty. Assuming  this  to  be  so,  the  effect  of  the  paper  was, 
therefore,  a  written  order  addressed  to  the  bank  requesting  it 
to  change  their  respective  deposits  so  as  to  make  each  the 
joint  owner  of  the  entirety,  analogous  to  a  joint  tenancy  or 
tenant  by  the  entirety  in  real  estate,  so  that  upon  the  death  of 
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one  the  survivor  became  the  owner  of  the  whole.     {BerUes 
V.  Nunan,  92  N.  T.  152.) 

As  we  have  seen,  the  paper  was  an  order  merely  and  wa? 
executory  until  it  was  presented  to  the  bank  and  the  deposits 
were  changed  in  accordance  therewith.  .  It  is  conceded  that  it 
was  subsequently  taken  to  the  bank  by  John  C.  Roof  and  the 
changes  made  so  far  as  the  deposit  of  Mrs.  Roof  was  concerned, 
but  was  this  change  made  during  her  lifetime?     Upon  this 
subject  considerable  evidence  was  taken  and  if  the  fact  is 
material    it,  doubtless,   became  a  question  for  the  jury  to 
determine.     This  brings  us  to  a  consideration  of  the  question 
as  to  whether  the  order  is  deemed  to  be  revoked  by  the  death 
of  Mrs.  Roof  before  it  was  delivered  to  the  bank  and  the 
change  in  the  deposits  made.     Tlie  order  was  executory  until 
its  delivery  to  the  bank  and  the  changes  in  the  deposits  were 
made.     It,  consequently,  could  be  revoked  by  either  party  at 
any  time  before  the  order  had  been  complied  with.     It  is  con- 
tended that  Mrs.  Roof  did  revoke  by  her  statements  in  mono- 
syllables, but  these  declarations  were  too  vague  and  uncertain 
to  warrant  a  finding  of  fact  to  that  eflFcct.     If  it  was  revoked  it 
was  by  reason  of  her  death  before  it  was  delivered  to  the  bank. 
The  paper,  as  we  have  seen,  was  a  mere  executory  order, 
which  did  not  constitute  an  executed  gift  or  make  either  of 
the  parties  thereto  a  creditor  of  tlie  other.     Mrs.  Roof  only 
intended  to  give  to  her  husband  the  same  right  to  draw  upon 
their  joint  account  that  she  had  until  her  death  and  then  if  he 
survived  her  tlie  right  to  draw  the  whole,  but  before  her  order 
had  been  executed  she  died  and  her  estate  at  once  became 
vested  in  her  heirs  at  law  or  upon  proof  of  her  will  in  her 
collateral  relatives  specified,  subject  to  the  life  use  of  her  hus- 
band.    If  her  husband  had   become   her  creditor  he  could 
prove  his  claim  as  against  her  estate,  but  he  was  not  a  creditor. 
If  the  execution  of  the  paper  was  a  gift  hi  presently  then,  of 
course,  the  money  on  deposit  became  his,  hut  it  was  not  such 
a  gift  nor  so  intended,  for  she  retained  the  right  to  draw  every 
dollar  of  the  fund  and  use  it  for  her  own  purposes.     It  was 
not  a  gift  inter  vivos,  for  the  reason  that,  as  we  have  sliown, 
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the  order  was  executory  and  not  executed.  It  was  not  a 
gift  causa  inortisy  for  the  reason  that  the  parties  at  the  time 
of  executing  the  paper  were  not  suffering  from  any  disease  or 
appreliensive  of  death  from  any  impending  perils.  Tlie 
paper,  as  we  have  seen,  was  left  in  tlie  possession  of  John  C. 
Roof.  lie  is  deemed,  therefore,  to  have  become  the  agent  of 
his  wife  to  take  the  paper  to  the  bank,  but  if  he  failed  to  do 
this  within  her  lifetime  his  agency,  by  the  happening  of  that 
event,  is  deemed  to  have  been  revoked. 

Schouler  on  Personal  Property  (Vol.  2,  §  86)  correctly 
states  the  rule  as  we  understand  it :  ''  An  agency  is  revoked 
by  the  principal's  death  ;  therefore,  the  agent  of  one  who 
intends  a  gift  inter  vivos  must  have  performed  what  was 
incumbent  upon  him  to  make  the  transfer  complete  during 
the  donor's  lifetime,  otherwise  the  gift  fails  as  though  the 
donor  himself  had  failed  to  make  a  seasonable  delivery.  Nor 
can  a  gift  inter  vivos  be  sustained  which  contemplates  a  post- 
ponement of  delivery  by  the  agent  or  trustee  until  the  donor's 
decease,  for  a  gift  of  pereonalty  made  after  this  fashion  nnist 
stand,  if  at  all,  as  a  gift  causa  mortis^  or  else  on  the  footing  of 
a  testamentary  disposition,  with  all  the  formalities  of  a  will. 
Delivery,  then,  in  all  cases  of  ordinary  gift  must  have  been 
made  during  the  donor's  lifetime.  But  if  the  gift  has  been 
once  completed,  so  as  to  fully  transfer  the  beneficial  interest 
from  donor  to  donee,  in  accordance  with  their  mutual  intent, 
and  so  as  to  make  any  third  party  holding  the  custody,  the 
trustee  for  carrying  out  the  original  purposes  of  the  donation, 
or  the  donee's  agent,  the  subsequent  death  of  the  donor, 
sooner  or  later,  will  leave  the  gift  unimpaired".  (Story  on 
Agency,  §  488;  Fanners'  Z.  c6  T.  Co,  v.  Wilsori,  139  N".  Y. 
284,  289.) 

AVe  conclude  that  the  question  as  to  whether  the  order  was 
delivered  to  the  savings  bank  during  the  lifetime  of  Mrs.  Roof 
is  material,  and  under  the  evidence  the  question  as  to  whether 
it  was  so  delivered  was  for  the  jury  and  that  the  exception 
taken  by  the  appellant  to  the  nonsuit  raises  an  error  of  law 
which  requires  a  reversal  of  the  judgment. 
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The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Vann,  J.  (concurring).  This  action  was  brought  by  the 
personal  representative  of  Sarah  J^nix  Roof  against  the  per- 
sonal representative  of  John  C.  Roof,  her  husband,  to  recover 
possession  of  a  savings  bank  pass  book  as  evidence  and  a 
niuniinent  of  title  to  the  deposit  represented  thereby,  which, 
according  to  the  rules  of  the  bank,  could  be  drawn  only  upon 
the  production  thereof.  The  defendant  by  his  answer  claimed 
that,  as  such  personal  representative,  he  was  entitled  to  pos- 
session of  the  pass  book  and  to  the  amount  of  the  deposit. 
Upon  the  trial  before  a  jury  a  nonsuit  was  granted,  and  the 
judgment  entered  thereon  having  been  affirmed  by  the  Appel- 
late Division,  the  plaintiff  came  here. 

John  C.  Roof  and  Sarah  Ann  Roof,  his  wife,  were  aged 
people,  without  children,  and  each  had  a  small  amount  of 
property.  On  the  second  of  September,  1890,  when  she  was 
seven ty-iive  years  of  age,  Mrs.  Roof  made  her  will,  whereby 
she  gave  to  her  husband  the  use  of  all  her  property  during 
his  life.  On  the  18th  of  July,  1895,  when  he  was  seventy- 
seven  years  old,  Mr.  Roof  made  his  will  whereby  he  gave  to 
his  wife  the  use  of  all  his  property  during  her  life.  On  the 
eighth  of  January,  1896,  each  had  a  pass  book  ffom  the  Jef- 
ferson. County  Savings  Bank,  representing  deposits  made  by 
them  respectively  at  various  times.  The  balance  on  that 
day  due  her,  according  to  her  pass  book,  was  the  sum  of 
$911.20,  and  the  balance  due  him,  according  to  his  pass  book, 
was  the  sum  of  8900.88.  On  the  day  last  named  Mr.  and 
Mrs.  Roof  executed  an  instrument,  of  which  the  following  is 
a  copy : 

"  Theresa,  X.  Y.,  Jan^y  8,  1896. 
"  To  Jefferson  Co,  Savings  Bank  : 

"  Gentlemen. — We,  the  undersigned,  owners  of  bank  books 
No.  23,661  and  No.  25,472,  issued  by  your  bank,  desire  to 
have  the  accounts  therein  merged  into  an  account  running  to 
John  C.  Roof  or  Sarah  Ann  Roof,  or  to  the  survivor  of  them, 
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our  object  being  tliat  in  case  of  the  death  of  either  tlie  other 
may  draw  the  whole  amount. 

**  Witnesses:  JOHN  C.  ROOF. 

"  Mary  E.  Countryman.         SARAH  ANN  ROOF. 
"  Lizzie  Countryman." 

Mrs.  Roof  liad  a  stroke  of  paralysis  on  the  tenth  of  Jana- 
ary,  1896,  and  died  ten  days  later,  while  Mr.  Roof  survived 
until  the  eighth  of  Angust,  1899.  At  some  time  he  took  her 
pass  book  and  said  paper  to  tJie  bank  when  tl\p  entry  was 
changed  by  the  paying  teller,  who  added  the  name  of  John 
C.  Roof  as  one  of  the  depositors,  so  that  it  read  :  "Jeflferson 
County  Savings  Bank,  in  account  with  Sarah  Ann  Roof  and 
Jolm  C.  Roof."  Both  accounts  were  changed  on  the  ledger 
of  the  bank  so  as  to  read  in  tlie  same  way,  but  no  change  was 
made  in  the  pass  book  of  Mr.  Roof,  which  was  not  produced 
for  the  purpose.  Whether  said  changes  were  made  before  or 
after  the  death  of  Mrs.  Roof  was  a  question  upon  which  there 
was  a  conflict  in  the  evidence. 

When  the  plaintiff  rested  the  defendant  moved  for  a  non- 
suit, whicli  was  granted,  although  counsel  asked  to  go  to  the 
jury  '*on  the  question  as  to  whether  tliere  was  an  intent  upon 
the  part  of  Sarah  Ann  Roof  to  transfer  her  interest  in  this 
fund  to  her  husband  ; "  and  also  "  upon  all  the  questions  of  fact 
in  the  case."  Each  request  was  denied  separately  and  a  sepa- 
rate exception  was  taken  to  each  ruling. 

The  instrument  of  January  8,  1896,  was  a  letter  of 
instructions  to  the  bank,  directing  that  the  two  accounts 
should  be  merged  into  one,  running  to  the  two  depositors 
severally,  or  to  tlie  survivor.  The  object  of  the  merger,  as 
expressly  stated  in  the  paper,  was  to  enable  the  survivor  to 
draw  the  whole  amount  upon  the  death  of  the  other.  The 
question  at  once  arises,  why  did  these  two  old  people  desire  to 
confer  authority  upon  the  longest  liver  of  them  to  draw  the 
entire  sum  on  deposit  to  the  credit  of  each  separately  ?  They 
were  husband  and  wife,  so  that  the  object  may  have  been  a 
gift.     They  had  made  mutual  wills,  so  that  the  object  may 
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have  been  convenience  both  of  administration  and  enjoyment 
under  the  wills,  which  gave  a  life  use. 

The  letter  of  instructions  was  not  literally  complied  with  by 
the  bank,  which  changed  the  account  in  question  so  as  to  make 
it  joint  in  form,  whereas  the  direction  was  to  make  it  several. 
The  two  names  should  have  been  separated  by  the  word  "  or," 
but  instead,  they  were  united  by  the  word  "  and."  What  the 
bank  did,  however,  is  not  very  important,  but  what  Mr.  and 
Mi's.  Roof  wrote  is  of  the  highest  importance.  As  the  account 
was  to  be  several  in  form,  either  could  draw  during  the  life- 
time of  both,  which  would  tend  to  show  that  a  gift  inter 
vivos  was  not  intended.  {Gannon  v.  McGuire^  160  N.  Y. 
476,  481 ;  Beaver  v.  Beaver,  117  N.  Y.  421,  428.)  The  fact 
that  neither  of  the  parties  was  at  the  time  laboring  under  the 
apprehension  of  death  from  some  disease  then  existing  would 
tend  to  show  that  a  gift  causa  mortw  was  not  intended. 
{Ridden  v.  ThraU,  125  N.  Y.  572,  579  ;  Williams  v.  GuiU, 
117  K  Y.  343,  349.) 

When  a  donor  receives  as  much  as  he  gives,  a  consideration 
is  suggested,  and  a  consideration  suggests  a  contract.  Each 
of  these  parties  had  the  same  chance  of  benefit  as  the  other, 
and  the  question  is  presented  whether  there  was  an  agreement 
underlying  the  letter  of  instructions  of  which  the  latter,  as  the 
means  of  carrying  it  into  effect,  was  some  evidence. 

Considering  that  the  relation  of  husband  and  wife  existed 
between  these  persons ;  that  they  had  no  near  relatives;  that 
they  had  made  mutual  wills;  that  they  had  both  reached 
extreme  old  age;  and  that  their  bank  accounts  were  sub- 
stantially equal  in  amount ;  and  reading  the  letter  of  instruc- 
tions in  the  light  of  these  facts,  I  think  that  the  question  of 
fact  arose  whether  each  had  transferred  to  the  survivor  his  or 
her  bank  account,  or  what  should  be  left  of  it  upon  the  death 
of  the  shortest  liver.  While  the  letter  of  instructions  was  not 
a  transfer,  it  was  evidence  from  which,  in  connection  with  the 
other  facts,  a  jury  might  infer,  not  necessarily  but  in  the 
exercise  of  their  sound  judgment,  that  such  a  transfer  as 
would  fit  the  letter  had   been    made.     Since  the  letter  is 
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adapted  to  carrying  a  particular  form  of  transfer  into  effect, 
it  is  some  evidence  that  a  transfer  of  that  kind  had  been  made. 
It  may  have  been  drawn  for  some  other  purpose,  such  as 
mere  convenience,  but  it  was  for  the  jury  to  say,  under  all 
the  circumstances.  While  Mr.  Roof  was  named  as  the 
executor  of  his  wife's  will,  she  was  not  named  as  the  executrix 
of  his  will,  so  that  convenience  of  administration  would  not, 
necessarily,  have  been  promoted  by  the  letter. 

A  contract  bv  which  each  of  two  owners  of  a  fund,  as  ten- 
ants  in  common,  transfers  his  interest  therein  to  the  other  if 
he  survives  him,  is  supported  by  a  good  consideration,  and  I 
see  no  reason  why  the  intention  of  the  parties  should  not  be 
enforced  by  the  courts.  While  such  an  agreement  cannot  be 
performed  until  after  the  death  of  one  of  the  parties,  it  is 
complete  and  irrevocable,  for  neither  can  withdraw  therefrom 
without  the  consent  of  the  other.  It  is  not  testamentary  in 
character,  because  it  is  founded  on  a  valuable  consideration 
and  is  not  subject  to  revocation.  It  is  as  absolute  as  a  deed, 
"  which  is  to  take  effect  so  as  to  pass  the  title  at "  the  death  of 
the  grantor.  (  Worth  v.  Case,  42  N.  Y.  362,  366  ;  Camwright 
v.  Gray,  127  N.  Y.  92.)  When  a  husband  takes  securities  pay- 
able to  himself  or  his  wife,  they  become  hers  if  she  survives 
him,  and  the  delivery  thereof  to  her  by  him  is  not  necessary  to 
perfect  the  gift.  (Sanford  v.  Sanford,  45  N.  Y.  723  ;  Fowler 
V.  Butterly,  78  X.  Y.  68,  72.)  This  is  upon  the  theory  of  a 
gift  where  there  is  no  consideration,  but  where  there  is  a  con- 
tract between  husband  and  wife,  resting  upon  a  mutual  and 
equal  consideration,  providing  that  the  security  created  by  both 
and  standing  in  their  names  severally  shall  belong  to  the  snr. 
vi  vor,  effect  must  be  given  to  it  or  the  law  of  contracts  is  violated. 

Without  prolonging  the  discussion  I  am  of  the  opinion  that 
there  was  a  question  of  fact  other  than  that  discussed  in  the 
prevailing  opinion  which  should  have  been  sent  to  the  jury, 
and  I,  therefore,  concur  in  the  result. 

CuLLBN,  Ch.  J.,  Gray  and  O'Brien,  J  J.,  agree  with  Haight, 
J. ;  Bartlett,  J.,  agrees  with  Vann,  J.;  Werner,  J.,  absent 

Judgment  reversed,  etc. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 

Louis  J,  Rothstein,  Appellant. 

False  Representations  —  When  Fai^e  Statement  by  Which  Per- 
sonal Property  Is  Obtained  Need  Not  Be  in  Writing  to  Support 
AN  Indictment  for  Grand  Larceny.  A  false  representtition  made  by 
a  purchaser  that  he  had  an  order  from  a  well-known  mercantile  corpora- 
tion of  strong  financial  standing  for  a  large  number  of  garments  to  be 
made  frpm  certain  material,  and  requiring  a  specified  number  of  yards, 
by  which  he  induces  the  delivery  to  hitn  of  a  certain  quantity  of  the 
goods,  does  not  i-elate  to  his  financial  ability,  but  is  a  false  statement  as 
to  an  existing  fact,  inducing  a  sale  or  parting  with  tlie  possession  of  per- 
sonal property  and  is,  therefore,  criminal  although  not  in  writing  and 
signed  by  the  party  to  be  charged  thereby  as  required  by  section  544  of 
the  Penal  Code. 

People  V.  Bothstein,  9«"»  App.  Div.  292,  aflSrmed. 

(Argued  December  5, 1904;  decided  December  30,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Snpreme  Court  in  the  first  judicial  department,  entered  June 
10,  1904,  wliieh  affirmed  a  judgment  of  the  Court  of  General 
Sessions  in  the  county  of  New  York,  rendered  upon  a  verdict 
convicting  the  defendant  of  the  crime  of  grand  larceny  in  the 
first  degree  in  obtaining  goods  by  false  pretenses. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Elius  B.  Goodfnan  and  John  B.  Stanchjield  for  appellant. 
If  the  representations  are  shown  to  be  false,  they  relate  to 
the  purchaser's  means  or  ability  to  pay  and  are  not  criminal 
because  not  in  writing.  (Penal  Code,  §  544 ;  People  v. 
Blanchard^  90  N.  H.  314 ;  Archer's  Ca%e^  Dearsley's  C.  C. 
453 ;  WesCs  Case,  1  D.  &  B.  C.  C.  575 ;  Ranney  v.  People^ 
22  N.  r.  417;  Reg.  v.  Bates,  3  Cox's  C.  C.  201;  Reg.  v. 
Jennison,  9  id.  158 ;  Rex  v.  Goodhall,  Kuss.  &  Ry.  461 ; 
People  V.  Tompkins,  1  Park.  Cr.  Eep.  238.) 

William  T ravers  Jerome,  District  Attorney  {Howard  8. 
Gans  of  counsel),  for  respondent.  The  representation  did 
not  relate  solely  to  the  |>urchaser's  means  or  ability  to  pay, 
and  it  is,  therefore,  unnecessary  that  it  should  be  in  writing. 
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(Penal  Code,  §  544.)  A  misrepresentation  as  to  a  business 
situation  which  makes  a  request  for  goods  or  credit  plausible 
is  an  indictable  false  pretense,  irrespective  of  its  bearing  upon 
the  financial  ability  of  the  defendant.  (ITigler  v.  People^  44 
'  Mich.  299;  Comm,  v.  Meserve^  154  Mass.  64,  74;  State  v. 
Foohs,  65  Iowa,  196 ;  People  v.  Dalton,  2  Wh.  Cr.  Gas.  161, 
178 ;  Matter  of  Valentine^  4  City  H.  Rec.  33 ;  ThoinoB  v. 
People,  34  N.  Y.  351 ;  PeopU  v.  Blanchard,  90  N.  Y.  314; 
2  Bishop's  New  Cr.  Law,  §§  438,  457.)  The  arrangement 
entered  into  constituted  a  pledge  of  the  Marshall  Field  con- 
tract, and  the  misrepresentation  related,  therefore,  to  the 
existence  of  property  pledged  as  security  for  the  purchase, 
and  not  to  the  defendant's  means  or  ability  to  pay  for  it. 
{BriU  V.  Tattle,  81  N.  Y.  454;  Williams  v.  Ingeraoll,  89 
N.  Y.  508 ;  Bialeij  v.  Smith,  64  N.  Y.  576 ;  Risley  v.  Phcenix 
Bank,  83  N.  Y.  318;  Comely ea  v.  Blanchard,  103  K  Y. 
222  ;  Fairbanks  v.  Sargerit,  3  04  N.  Y.  108 ;  Holmes  v.  Eoans, 
129  N.  Y.  140;  Tailby  v.  Official  Receiver,  L.  R.  [13  App. 
Cas.]  523.)  The  indictment  justified  the  admission  of  the 
evidence  of  the  promise  to  assign,  and  a  conviction  based 
thereon.  {Thomas  v.  People,  34  N.  Y.  351  ;  People  v. 
Peckens,  153  N.  Y.  576 ;  People  ex  rel,  v.  Oyer  cfe  Terminer, 
83  N.  Y.  436 ;  Comm,  v.  Jeffries,  89  Mass.  548 ;  Comm,  v. 
Coe,  115  Mass.  481 ;  Cowea  v.  People,  14  111.  349 ;  Moore  v. 
People,  190  111.  331 ;  Hathcock  v.  State,  88  Ga.  91 ;  State  v. 
Fooks,  65  Iowa,  196.) 

Bartletp,  J.  The  defendant  was  convicted  of  the  crime 
of  grand  larceny  in  the  firat  degree  in  obtaining  goods  by 
false  representations.  It  is  charged  in  the  indictment  that 
the  defendant  obtained  eigliteen  pieces  of  covert  cloth  from 
Forstman  &  Company  by  falsely  representing  to  the  managing 
partner  that  he  had  an  order  from  a  corporation,  known  as 
Marshall  Field  &  Company,  doing  business  in  the  city  of  New 
York,  a  well-known  jobbing  iiouse  of  strong  financial  stand- 
ing, for  six  thousan:!  cloaks,  to  be  made  of  covert  cloth,  and 
recjuiring  about  twenty-four  thousand  yards. 
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Tlio  evidence  discloses  that  the  defendant  had  dealt  with 
Forstman  &  Company  in  a  "  small  way,"  requiring  no  such 
amount  of  credit  as  was  involved  in  the  sale  of  material  neces- 
sary to  fill  the  alleged  order  of  Marshall  Field  &  Company. 

On  the  8th  of  August,  1902,  the  above  false  representation  ' 
was  made  in  order  to  induce  and  which  did  induce  the  com- 
plainants  to  deliver  to  the  defendant  as  a  part  installment  of 
his  purchase  eighteen  pieces  of  covert  cloth,  aggregating  one 
thousand  yards,  valued  at  about  sixteen  hundred  dollars. 

It  was  proved  that  the  complainants  manufactured  the 
covert  cloth  in  question  at  the  instance  and  request  of  the 
defendant  that  he  might  be  able  to  fill  the  alleged  order  for 
six  thousand  cloaks  he  falsely  represented  he  had  received 
from  Marshall  Field  &  Company.  It  was  proved  that  the  com- 
plainants relied  on  this  false  representation  as  to  an  alleged 
existing  fact  and  parted  witli  the  possession  of  their  property  for 
that  reason.  The  jury  found  the  defendant  guilty,  and  he 
now  seeks  to  reverse  the  judgment  of  conviction  on  alleged 
errors  of  law  appearing  in  the  record. 

The  defendant  insists  that  the  representation  relates  to  his 
means  or  ability  to  pay  and  is  not  criminal  because  not  in 
writing  as  required  by  section  544  of  the  Penal  Code,  which 
reads  as  follows:  "A  purchase  of  property  by  means  of  a 
false  pretense  is  not  criminal,  where  the  false  pretense  relates 
to  the  purchaser's  means  or  ability  to  pay,  unless  the  pretense 
is  made  in  writing  and  signed  by  the  party  to  be  charged." 

It  was  doubtless  the  intention  of  the  legislature,  in  enacting 
this  section,  to  require  direct  representations  of  the  defend- 
ant's means  or  ability  to  pay  to  be  in  writing.  If  he  states 
that  he  is  worth  so  much  in  money,  has  so  much  on  invest- 
ment, and  so  much  due  him  from  solvent  debtors,  or  any 
other  representations  bearing  directly  on  his  ability  to  pay, 
they  must  be  in  writing.  There  are,  however,  many  cases 
referring  to  oral  statements  that  relate  to  an  existing  fact, 
inducing  a  sale  or  parting  with  the  possession  of  personal 
property,  and,  consequently,  constituting  a  false  pretense,  that 
will  sustain  ai)  indictment  ^nd  need  not  be  ii)  writiuj^. 
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In  Higler  v.  People  (44  Mich.  299)  the  false  pretense  was 
the  claim  of  being  a  "storekeeper."  The  learned  court 
pointed  out  that  a  storekeeper  might  be  absolutely  without 
financial  ability,  and  consequently  the  representation  that  he 
was  engaged  in  such  business  did  not  necessarily  relate  to  his 
pecuniary  means.  The  court  said :  "  Men  are  trusted  in  large 
amounts  every  day  who  have  no  pecuniary  responsibility,  and 
are  known  to  have  none.  Sometimes  the  reliance  for  repay- 
ment will  be  a  supposed  business  ability ;  sometimes  on  a 
business  that  would  be  injured  by  the  existence  of  overdue 
debts;  but  most  often,  perhaps,  a  reputation  for  integrity. 
And  if  in  any  case  the  existence  of  any  particular  fact  would 
be  likely  to  beget  confidence,  there  is  no  reason  why  a  false 
assertion  of  its  existence  should  not  be  a  criminal  pretense,  as 
much  as  would  be  a  false  assertion  of  pecuniary  responsibility, 
provided  it  is  equally  relied  upon,  and  equally  effectual  to 
accomplish  the  fraud  designed. 

"  Pecuniary  responsibility  is  no  more  a  necessary  atCendanc 
upon  a  commission  in  the  army  than  upon  the  keeping  of  a 
store ;  but  the  false  assertion  that  one  holds  such  a  commission 
has  been  held  a  false  pretense.  {Queen  v.  Hamilton^  1  Cox 
C.  C.  244;  S.  C,  on  appeal,  9  Ad.  &  El.  N.  R.  271  ;  Thomas 
V.  People^  34  N.  Y.  351.)  So  the  pretense  that  one  is  buying 
hoi*ses  as  a  gentleman's  servant  may  be  a  criminal  false  pre- 
tense, though  the  fact  of  service  by  itself  would  not  be  likely 
to  inspire  confidence  except  in  connection  with  the  further 
fact,  expressed  or  nndei*stood,  that  the  master  was  to  pay  the 
purchase  price.     {Rex  v.  Dale^  7  C.  &  P.  352.) " 

In  Thomas  v.  People  (34  N.  Y.  351)  the  false  repre- 
sentations were  that  the  defendant  was  a  chaplain  in  the 
army  just  returned  from  military  service;  that  he  wanted 
money  to  get  home  with;  that  he  would  give  plaintiff  an 
order  for  the  repayment  of  any  money  that  complainant 
might  loan  him.  These  verbal  statements,  which  proved  to 
be  false,  were  held  to  relate  to  existing  facts  and  constituted 
false  pretenses. 

Xn  Jn  re  Yolentine  (4  City  Hall  Recorder,  33)  the  false  pre- 
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tenses,  were  where  the  defendant,  a  man  of  genteel  appear- 
ance, falsely  represented  himself  as  a  wholesale  dealer  in 
Broadway,  and  that  one  of  his  country  customers  had  sent 
him  an  order  for  certain  goods.  These  representations  were 
held  sufficient  to  sustain  the  indictment. 

In  People  v.  Dalton  (2  Wheeler's  Criminal  Cases,  161,  178), 
the  defendant  falsely  represented  himself  as  a  grocer  and  that 
he  resided  in  a  particular  place.     It  was  hejd  that  this  repre- 
sentation having  induced  the  sale  of  goods  was  sufficient  in 
law. 

In  Leaser  v.  People  (73  N.  Y.  78)  the  evidence  of  the  com- 
plainant was  that  Lesser  and  his  companion  Melville  came 
together  to  her  residence,  and  after  bargaining  for  the  goods, 
agreeing  upon  the  price,  Melville  went  out,  as  he  said,  to  get 
the  money  to  pay  for  them,  leaving  the  prisoner  there ;  that 
the  prisoner  represented  Melville  as  a  man  in  business,  having 
two  stores,  etc. ;  that  Melville  returned  with  the  check,  and  at 
the  time  of  passing  it  oflE  to  the  complainant  and  obtaining  the 
goods,  in  answer  to  a  remark  of  complainant's  sister  that  the 
check  was  dated  the  next  day,  said :  •'  It  is  too  late  to  go  to 
the  bank  to-day  "  (it  being  then  half-past  three  o'clock  in  the 
afternoon);  that  at  the  same  time  the  prisoner  said  that 
the  check  was  good,  and  also  that  Steinbach,  the  maker  of  the 
check,  "  had  a  business."  It  appeared  that  no  such  peraon  as 
the  drawer  of  the  check  kept  any  account  in  the  bank  on 
which  it  was  drawn,  and  it  was  admitted  on  the  trial  that 
the  check  was  worthless.  It  was  held  that  tiie  circumstances 
tended  to  show  that  the  transaction  was  a  device  to  defraud 
the  complainant  of  her  goods,  and  that  Melville  and  the  pris- 
oner were  acting  together.    They  together  took  the  goods  away. 

In  People  v.  Blanchard  (90  N.  Y.  314)  it  was  held  that 
an  indictment  for  false  pretenses  could  not  be  founded  upon 
the  false  assertion  of  an  existing  intention ;  there  must  be  a 
false  representation  as  to  an  existing  fact.  In  this  case  the 
representations  alleged  to  be  false  were  stated  to  be  that  the 
defendant  was  agent  for  Otto  Gulick,  and  that  he  wanted  to 
buy  eighteen  cattle  for  Gulick  ;  that  Otto  Gulick  wanted  him 
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to  buy  for  him  and  send  him  eighteen  cattle,  and  that  he  had  a 
contract  witli  Gulick  for  buying  cattle  for  him,  and  that  Gulick 
had  agreed  to  pay  him  one  dollar  a  head  for  buying  cattle. 

In  Cmrhinonwealih  v.  Meaerve  (154  Mass.  64,  75)  the  learned 
court  stated  at  the  latter  page :  ''  In  the  lifth  count,  one  of 
tlie  false  pretenses  set  forth  as  contemplated  in  the  alleged 
conspiracy  was,  that  *  Kennedy,  so  to  be  represented  as  George 
Brown  as  aforesaid,  had  recently  theretofore  sold  seven  thou- 
sand dollars'  wortli  of  real  estate  *  *  *  in  said  State  of 
Kew  Hampshire,  and,  had  invested  the  proceeds  thereof  in 
property  in  said  Boston.'  The  judge  instructed  the  jury  that 
this  was  good  if  proved  as  charged.  The  ground  of  objec- 
tion urged  by  the  defendants  is,  that  this  was  a  representation 
or  pretense  as  to  Kennedy's  meaus  or  ability  to  pay,  which 
must  be  in  writing  under  the  Pub.  Sts.  c.  203,  §  59.  The 
judge  had  already  instructed  the  jury  fully  in  reference  to 
the  first  count,  that  pretenses  that  he  was  rich,  that  he  owned 
real  estate  in  New  Hampshire,  that  this  real  estate  was  valu- 
able, and  that  he  was  interested  in  the  manufacture  of  bricks 
in  New  Hampshire,  were  of  such  a  character  that  they  nmst 
be  in  writing ;  but  that  a  representation  that  he  was  shifting 
his  property  from  New  Hampsliire  to  Massachusetts  might 
have  another  aspect,  and  that  it  might  be  found  to  be  equiva- 
lent to  a  representation  that  he  was  so  engaged  in  such  trans- 
actions that  he  had  occasion  for  tlie  goods  which  he  sought  to 
obtain." 

In  the  case  at  bar  we  have  the  false  representation  that  the 
defendant  represented  to  the  managing  partner  of  Forstman 
«k  Company  that  he  had  an  order  from  Marshall  Field  & 
Company,  a  well-known  jobbing  house  of .  strong  financial 
standing,  for  six  thousand  cloaks,  to  be  made  of  covert  cloth, 
and  requiring  about  twenty-four  thousand  yards.  This  is  not 
the  assertion  of  an  existing  intention,  but  is  a  false  represent 
tation  as  to  an  alleged  existing  fact. 

We  are  of  opinion  that  this  false  representation  is  fully 
within  the  principle  of  the  cases  cited  and  of  many  others  to 
which  reference  might  be  made. 
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It  is  quite  evident  that  Forstman  &  Company  found  this 
representation,  as  to  the  order  received  from  Marshall  Field 
&  Company,  a  most  persuasive  fact  in  reaching  the  conclusion 
that  they  were  safe  in  granting  the  credit  for  which  the 
defendant  asked. 

In  order  to  appreciate  a  further  point  made  by  the  defend- 
ant, it  becomes  necessary  to  refer  to  a  representation  proved 
at  the  trial,  but  not  pleaded  in  the  indictment.  When  the 
managing  partner  of  Foretman  &  Company  was  on  the  stand 
he  had  testified  to  the  representation  to  which  reference  has 
already  been  made.  He  was  asked  this  question  by  the  dis- 
trict attorney : 

"  Q.  Did  lie  state  what  he  intended  to  do  in  regard  to  bills 
or  invoices  against  Marshall  Field  &  Company  ?     A.  Yes. 

"  (Defendant's  counsel) :  I  object. 

"  (The  Court) :  Yes,  objection  overruled. 

"(Defendant's  counsel):  Exception." 

The  witness  answered  :  "  He  told  me  that  as  he  made  ship- 
ments to  Marshall  Field  &  Company  he  would  assign  the  bills 
to  us  and  make  them  payable  to  Fortsman  &  Company  ;  that 
is  all  he  said  about  that.  The  next  time  I  saw  him  I  imagine 
was  the  following  day.     He  came  in  almost  every  day. 

"  Q.  Did  he  have  any  further  conversation  with  you  in 
regard  to  the  order  ? 

"  A.  He  said  that  several  times." 

The  defendant's  counsel  in  his  brief  in  this  court  insists 
that  the  evidence  of  this  alleged  false  representation  was  not 
admissible,  not  being  pleaded  in  tlie  indictment.  The  answer 
to  this  position  is  that  the  defendant's  objection  to  the  admis- 
sion of  this  evidence  states  no  ground.  A  further  answer  is 
that  the  evidence  was  competent  as  a  circumstance  bearing 
upon  the  question  of  intent  involved  in  the  main  charge. 

The  People,  while  relying  on  the  false  representation 
pleaded  in  the  indictment  and  already  dealt  with,  have 
insisted  in  their  brief  and  on  the  oral  argument  that  this 
promise  to  assign  the  bills  against  Marshall  Field  &  Company 
t^nd  m^k^  them  payable  to  Forstman  &  Company  was^  a9 
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matter  of  fact,  presenting  a  valuable  security  for  the  payment 
of  the  purchase  price,  and  thus  making  the  financial  condition 
of  the  defendant  of  no  importance  whatever  in  the  commer- 
cial problem  involved. 

As  this  representation  was  purely  promissory,  and  relates 
merelv  to  what  the  defendant  said  he  would  do  in  the  future, 
we  have  concluded,  while  expressing  no  opinion  as  to  this 
representation,  to  rest  the  affirmance  of  the  judgment  of  con- 
viction and  the  order  affirming  the  same  upon  the  representa- 
tion pleaded  in  the  indictment. 

The  judgment  and  order  appealed  from  should,  therefore, 
be  affirmed.  \ 

CuLLEN,  Ch.  J.,  Gray,  Haight,  Martin  and  Vann,  JJ., 
concur;  O'Brien,  J.,  not  voting. 

Judgment  of  conviction  affirmed. 


The  People  of  the  State  of  New  York,  Respondent,  v. 

Adolph  Koenig,  Appellant. 

1.  Murder — Suffiency  of  Evidence.  The  evidence  upon  the  trial 
of  an  indictment  for  homicide  reviewed  and  held  sufficient  to  justify  a 
finding  of  the  deliberation  and  premeditation  necessary  to  support  a  ver- 
dict convicting  the  defendant  of  murder  in  the  first  degree. 

2.  Premeditation  and  Deliberation.  An  instruction  "that  there  is 
no  space  of  time  necessary  ^uthin  which  the  premeditation  and  delibera- 
tion must  occur,"  does  not  constitute  reversible  error -where  from  the 
context  it  is  apparent  that  what  was  meant  was,  that  no  particular 
length  or  space  of  time  wns  necessary;  especially  where  the  jury  is 
instructed  that  there  must  be  a  deliberate  design  to  effect  death,  which 
must  precede  the  act,  and  the  question  whether  or  not  there  was  such 
deliberation  was  one  for  its  exclusive  determination. 

(Argued  November  30,  1904;  decided  December  30,  1904.) 

Appeal  from  a  judgment  of  the  Court  of  General  Sessions 
of  the  county  of  New  York,  rendered  July  22,  1904,  upon  a 
verdict  convicting  the  defendant  of  the  crime  of  murder  in 
the  first  degree. 

Xhe  facts,  so  far  ^  material,  are  stated  in  the  opinion. 
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Andrew  C.  Morgan^  Frederick  A.  Ware  and  PhiU  Wold- 
heimer  for  appellant.  The  evidence  in  the  case  is  insufficient 
to  sustain  the  judgment  of  conviction  of  murder  in  the  first 
degree.  {Peojple  v.  Mangano^  29  Ilun,  259;  People  v. 
Barheri^  149  N.  Y.  256.)  Whether  there  was  opportunity 
for  deliberation  and  premeditation  in  the  eye  of  the  law  was 
a  question  of  fact  to  be  determined  by  the  jury  from  all  the 
facts  and  circumstances  involved  in  the  case,  and  not  a  ques- 
tion of  law  to  be  determined  by  the  court.  {People  v.  Ker- 
rigan, 147  X.  Y.  214;  People  v.  Corey,  175  N.  Y.  342; 
People  V.  Koeppling,  178  N.  Y.  253 1  People  v.  Rice,  159 
N.  Y.  400 ;  People  v.  Barberi,  149  N.  Y.  256  ;  People  v. 
Majone,  91  N.  Y.  211;  People  v.  Conroy,  97  N.  Y.  76; 
McKenna  v.  Peojjle,  81  N.  Y.  360;  People  v.  Webster,  59 
Hun,  402 ;  Howell  v.  People,  5  Ilun,  620 ;  People  v.  Wal- 
worth, 4  N.  Y.  Crim.  Rep.  362.)  The  court  in  his  charge 
excluded  from  the  jury  how  far  the  testimony  on  the  part  of 
the  prosecution  was  modified  or  neutralized  by  that  produced 
by  the  defendant,  or  what  inferences  should  be  drawn  from 
any  of  it,  as  bearing  upon  tlie  crucial  question  in  the  case, 
that  of  deliberation  and  •  premeditation,  and  by  so  doing 
defendant  was  prejudiced  thereby  and  did  not  have  a  fair 
trial.  {McKenna  v.  People,  81  N.  Y.  360 ;  People  v.  Kelly, 
35  Hun,  296 ;  Peoj>le  v.  Barber i,  149  N.  Y.  267 ;  People  v. 
Stokes,  53  N.  Y.  179 ;  PeojyU  v.  Core^j,  175  N.  Y.  342.)  The 
court  erred  in  charging  the  jury  as  follows :  "  I  repeat  to  you 
that  there  is  no  space  of  time  necessary  within  which  the  pre- 
meditation and  deliberation  must  occur."  {People  v.  Bar- 
beri,  149  N.  Y.  267 ;  People  v.  Majom,  91  N.  Y.  211.) 

WiUiaia  Travers  Jerome,  District  Attorney  {Robert  C. 
Taylor  of  counsel),  for  respondent.  It  is  the  province  of  the 
jury  to  find  tlie  existence  of  intent,  premeditation  and  delitera- 
tion  from  all  the  evidence ;  and  the  Court  of  Appeals  will  not 
disturb  the  finding  if  tliere  is  evidence  to  sustain  it.  {People 
V.  Convoy,  153  N.  Y.  174;  Peoj)le  v.  Taylor,  138  N.  Y.  398 ; 
People  V.  RIre,  159  X.  Y.  400  ;  People  v.  Ferraro,  161  N.  Y. 
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865 ;  People  v.  Egnor^  175  N.  Y.  419  ;  People  v.  Rodomald^ 
177  N.  Y.  408.)  Tlie  trial  court  committed  no  error  in 
charging  tlie  jury.  {People  v.  Boggiano^  179  N.  Y.  267; 
Eggler  v.  People^  56  N.  Y.  642  ;  Sindram  v.  People^  88  N .  Y. 
196 ;  Greenfield  v.  People^  85  N.  Y.  90 ;  People  v.  WiUon^ 
141  N.  Y.  185;  People  v.  Benham,  160  K.  Y.  402;  Pi?o^fe 
V.  Peimecky,  99  N.  Y.  415  ;  People  v.  aSiJ^^,  117  N.  Y.  480 ; 
PeopU  V.  MiUs,  98  N.  Y.  176 ;  P^<>pZd  v.  Lewk,  7  N.  Y. 
Crim.  Rep.  140.) 

Cullen,  Ch.  J.  The  defendant  was  convicted  of  the  crime 
of  murder  in  the  first  degree  in  having  caused  the  death  of 
one  Mary  Kaufmann,  on  the  third  day  of  May  (Tuesday),  1904. 
At  the  time  of  the  homicide  the  defendant  and  tlie  deceased 
were  living  together  adulterously,  the  deceased  having  aban- 
doned her  husband  to  live  with  the  defendant  about  four 
months  previously.  It  is  very  clear  that  the  deceased,  at 
this  time,  was  substantially  plying  the  trade  of  a  common 
prostitute.  The  parties  were  living  in  a  flat  which  consisted 
of  four  rooms ;  in  front,  on  the  street,  a  sitting  room : 
back  of  that  a  bedroom ;  back  of  this  bedroom  another 
bedroom,  and  finally,  in  the  rear  of  the  apartment,  a  kitchen. 
A  door  led  from  each  room  into  the  adjoining  room.  On 
Sunday,  the  first  of  May,  one  Henry  W.  Haas,  who  was 
employed  as  a  bartender  at  the  Army  and  Navy  Club, 
with  his  wife,  Lillie  Hjias,  went  to  lodge  with  the  deceased. 
Haas  and  his  wife  occupied  the  rear  bedroom  adjoining  the 
kitchen,  while  the  deceased  and  the  defendant  occupied  the 
one  adjoining  the  sitting  room.  That  evening  the  defendant, 
tlie  deceased  and  Mrs.  Haas  went  out  to  supper  together  and 
on  their  return  to  the  apartment  the  defendant  and  the 
deceased  began  to  quarrel  about  the  latter  returning  to  her 
husband.  Mrs.  Haas  testified  that  on  that  occasion  the  defend- 
ant picked  up  a  table  knife,  and  seizing  the  deceased  by  the 
throat,  said :  "  I  will  fix  you  yet."  On  Monday  morning 
Kaufmann,  the  husband  of  the  deceased,  came  to  the  flat  and 
had  a  conversation  with  his  wife  in  which,  as  he  testified,  she 
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promised  to  return  to  him.  On  Monday  evening  the  deceased, 
the  defendant  and  Mrs.  Haas  were  in  tlie  kitchen  of  the 
apartment  and  the  quarrel  between  the  defendant  and  the 
deceased  was  renewed,  she  telling  him  that  she  had  seen  her 
husband  and  was  going  back  to  live  with  him  because  she  had 
made  a  mistake  in  leaving  him  and  her  children.  The  defend- 
ant replied :  "  I  will  fix  you  before  yon  go  back."  Haas 
returned  from  his  work  about  one  o'clock  that  night  and 
entered  the  kitchen.  He  found  the  defendant  and  the  deceased 
still  quarreling.  He  told  them  to  go  to  bed,  that  he  wanted  a 
bath.  He  testified  that  the  defendant "  gralibed  "  the  deceased 
and  said  to  her,  "  I  will  fix  you  yet,"  to  which  slie  replied, 
"  You  will  like  fun,"  and  with  that  they  left  the  kitchen  and 
entered  their  bedroom  and  closed  the  door.  Haas,  after  hav- 
ing taken  his  bath,  retired  to  bed  where  his  wife  already  was. 
They  heard  the  deceased  and  the  defendant  still  quarreling  in 
the  adjoining  bedroom,  the  bed  there  creaking,  and  also  wliat 
Haas  described  as  a  "gurgling"  noise.  Haas  started  to  get 
up  when  his  wife  told  him  to  mind  his  own  business.  The 
noise  ceased  and  a  few  minutes  afterwards  the  defendant 
parsed  through  their  bedroom  to  the  kitchen.  Haas  heard  him 
searching  among  the  knives  kept  there  and  a  few  minutes 
after  the  defendant  returned  througli  the  Haas  room  and 
closed  the  door.  Haas  and  his  wife  then  went  to  sleep.  Early 
in  the  morning  they  were  aroused  by  a  call  from  the  adjoining 
room  to  go  and  get  an  ambulance.  They  found  the  woman 
dead  on  the  l>ed,  lying  upon  her  back.  Her  face  was  blue 
and  there  were  marks  on  her  throat.  She  was  clad  in  her 
chemise  with  no  covering  over  her.  The  defendant  also  lay 
in  the  bed  with  a  comforter  over  him.  A  policeman  and  an 
ambulance  surgeon  were  called  in.  It  was  found  that  the 
defendant  had  stabbed  himself  in  the  abdomen.  He  was 
removed  to  a  hospital.  An  autopsy  was  held  on  the  lx)dy 
of  the  deceased  which,  according  to, the  testimony  of  the 
physicians,  showed  that  she  came  to  her  death  by  strangula- 
tion. The  medical  evidence  also  showed  that  pressure  on 
the  throat  from  two   to  five   minutes   would   be  requisite 
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to  cause  lier  death.  The  defendant  told  the  police  offi- 
cers that  lie  had  left  his  wife  and  three  friends  in  the 
apartment  to  go  and  get  some  beer,  and  when  he  returned  he 
found  his  wife  in  bed  apparently  dead.  The  prosecution  also 
proved  by  the  cross-examination  of  Mrs.  Griesman,  a  witness 
for  the  defense,  that  on  tlie  Saturday  evening  prior  to  the 
homicide  the  defendant  and  the  deceased  had  a  violent  quar- 
rel, in  which  the  deceased  applied  vile  epithets  to  the  defend- 
ant and  reproached  herself  for  having  left  her  husband  to  go 
with  him,  while  the  defendant  threatened  to  kill  both  the 
witness  and  the  deceased.  The  story  told  by  the  defendant, 
as  a  witness  on  his  own  behalf,  was  substantially  this:  He 
denied  there  had  been  any  quarrels  between  the  deceased  and 
himself,  or  that  he  had  threatened  her  life.  He  said  that  the 
deceased  had  been  drinking  very  hard  that  night ;  that  after 
they  retired  to  their  bedroom  she  commenced  singing  and 
wanted  to  drink  more  whisky ;  that  he  threw  away  the 
whisky  that  was  in  the  room ;  that  deceased  then  went  into 
the  parlor  and  started  to  dress,  saying  she  would  go  out  and 
get  some  whisky  ;  that  he  stopped  her,  saying,  "  You  are  not 
going  on  the  street  to-night ; "  that  thereupon  she  seized  a 
penknife  that  lay  on  the  table  and  cut  him  on  the  wrist ;  that 
lie  caught  her  by  the  neck,  pushed  her  into  the  bedroom  and 
threw  her  on  the  bed  face  downwards,  saying,  "  Now,  you 
drunken  fool,  lay  there  for  a  while  ; "  that  he  took  a  pillow 
that  was  lying  there  and  tlirew  it  on  her,  and  thereupon  went 
through  Haas'  room  ;  that  on  his  return  he  spoke  to  the 
deceased,  and  to  his  "fatal  surprise  found  her  dead ;"  there- 
np<5n  he  went  again  through  Haas'  room,  got  a  large  knife 
and  stabbed  himself. 

The  defendant's  counsel  contends  that  the  evidence  was 
insufficient  to  auth(»rize  a  finding  of  the  deliberation  and  pre- 
meditation necessary  to  constitute  murder  in  the  first  degree. 
We  think  otherwise.  That  the  deceased  came  to  her  death 
at  the  defendant's  hands  is  not  denied.  While  the  testimony 
of  the  defendant,  if  believed,  would  doubtless  reduce  the 
degree  of  his  crime,  or  possibly  even  acquit  him  altogether, 
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there  being  no  ej'e- witnesses  to  tlie  occurrence,  the  circum- 
stances were  sufficient  to  justify  tlie  jury  in  discrediting  his 
story.  No  blood  was  seen  by  the  ambulance  surgeon  upon 
his  wrist,  where  he  states  he  was  cut  by  the  knife  in  the 
hands  of  the  deceased.  She  was  found  lying  on  her  back  on 
the  bed  instead  of  being  on  her  face.  She  had  nothing  on 
except  a  sleeveless  chemise,  instead  of  being  partially  dressed 
to  go  out  on  the  street.  Many  other  circumstances  are  incon- 
sistent with  his  story.  In  addition  to  tiiis,  we  have  the 
repeated  threats  of  the  defendant  against  the  deceased,  and  a 
motive  —  his  anger  at  her  intended  desertion  of  him  and 
return  to  her  husband.  The  case  in  many  respects  closely 
resembles  that  of  People  v.  Pullerson  (159  N.  Y.  339). 
There,  also,  the  homicide  was  committed  by  strangulation, 
and  no  one  saw  the  deed  done.  Yet  it  was  held  that,  in  view 
of  the  time  required  to  cause  death  by  strangulation  and  the 
previous  threats  of  the  defendant,  the  question  of  deliberation 
was  one  of  fact  to  be  determined  by  the  jury. 

The  only  other  questions  that  it  is  necessary  to  discuss  on 
this  appeal  arise  out  of  the  charge  of  the  court  as  to  the  time 
requisite  to  constitute  deliberation.  In  answer  to  a  request 
by  the  prosecution  tlie  court  charged  :  *'  If  there  be  sufficient 
deliberation  to  form  a  design  to  take  life  and  to  put  that 
design  into  execution  by  destroying  life,  there  is  sufficient 
deliberation  to  constitute  murder  no  matter  whether  the 
design  is  formed  at  the  instant  of  striking  the  fatal  blow,  or 
whetlier  it  be  contemplated  for  months  ;  it  is  enough  that  the 
intention  precedes  the  act,  although  that  follows  immediately." 
This  request  is  a  Hteml  extract  from  the  opinion  of  Judge 
Johnson  in  People  v.  Clark  (7  N.  Y.  385)  at  394.  That  case 
arose  under  the  old  law  (2  R.  S.  650,  sees.  4,  5),  and  before 
the  legislature  had  made  deliberation,  as  well  as  premeditation, 
a  necessary  ingredient  of  murder  in  the  first  degree.  Never- 
theless tins  very  excerpt  is  quoted  with  approval  by  Ruger, 
Chief  Judge,  in  People  v.  Conroy  (97  N.  Y.  62)  at  page 
76,  which  arose  under  our  present  statute.  I  think  very 
probably  it  is  also  to  be  found  in  some  other  recent  cases. 
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Despite  this  approval  I  am  frank  to  say  that  I  would  be  loath 
to  uphold  a  charge  where  the  proposition  formulated  by  Judge 
Johnson  constituted  the  only  instruction  to  the  jury  on  the 
subject  of  deliberation.  It  may  be  logically  correct,  but  it 
may  also  be  liable  to  mislead  a  jury.  Probably  the  best  defi- 
nitions of  murder  in  the  first  degree  under  our  present  law 
are  to  be  found  in  the  opinions  in  Leighton  v.  People  (88 
N.  Y.  117)  and  People  v.  Majone  (91  N.  Y.  211).  In  the 
first  case  Judge  Danforth  said  :  "  If  the  killing  is  not  the 
instant  effect  of  impulse,  if  there  is  hesitation  or  doubt  to 
overcome,  a  choice  made  as  the  result  of  thought,  however 
short  the  struggle  between  the  intention  and  the  act,  it  is  suf- 
ficient to  characterize  the  crime  as  deliberate  and  premeditated 
murder."  In  the  second,  Judge  Earl  wrote :  "  Under  the 
statute  there  must  be  not  only  an  intention  to  kill,  but  there 
must  also  be  a  deliberate  and  premeditated  design  to  kill. 
Such  design  must  precede  the  killing  by  some  appreciable 
space  of  time.  But  the  time  need  not  be  long.  It  must  be 
sufficient  for  some  reflection  and  consideration  upon  the  mat- 
ter, for  choice  to  kill  or  not  to  kill,  and  for  the  formation  ol 
a  definite  purpose  to  kill,  and  when  the  time  is  sufficient  for 
this  it  matters  not  how  brief  it  is.  The  human  mind  acts 
with  celerity  which  it  is  sometimes  impossible  to  measurej 
and  whether  a  deliberate  and  premeditated  design  to  kili 
was  formed  must  be  determined  from  all  the  circumstance! 
of  the  case."  I  very  much  question  whether  these  state- 
ments of  the  law  can  be  substantially  improved,  and  I  think 
it  would  be  far  wiser  for  trial  courts  to  adopt  these  defi- 
nitions than  to  refer  to  cases  which  arose  under  different 
statutes.  But  the  charge  of  the  learned  trial  judge  in  this 
case  must  be  taken  as  a  whole  and  its  correctness  is  not 
to  be  determined  on  isolated  extracts.  {PeopU  v.  McCal- 
lam,  103  N.  Y.  587;  Peojyle  v.  Dimick,  107  N.  Y.  13; 
People  v.  Taylor,  138  N.  Y.  398.)  While  lie  charged  the 
excerpt  from  People  v.  Clxirh,  already  given,  he  also  charged 
the  law  as  laid  down  by  Judges  Danforth  and  Earl  in  the 
exact  language  which  we  have  quoted.     He  then  said  to  the 
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jury:  "You  must  determine  from  the  facts  proven  here 
whether  this  defendant  intended  to  kill  Mary  Kaufmann.  If 
he  did  intend  to  kill  her,  was  it  premeditated  and  deliberated  ? 
If  it  was  pursuant  to  such  a  design  to  effect  her  death  that 
he  killed  her  he  is  guilty  of  murder  in  the  first  degree.  I 
repeat  to  you  that  there  is  no  space  of  time  necessary  within 
which  the  premeditation  and  deliberation  must  occur.  It 
need  not  be  for  months,  but  it  must  occur;  whether  it 
occurs  or  not  is  a  question  of  fa6t  for  you,  gentlemen,  to 
determine  from  the  evidence  in  this  case."  Exception  was 
taken  to  that  part  of  the  language  of  the  trial  court  already 
quoted,  "  that  there  is  no  space  of  time  necessary  within 
which  the  premeditation  and  deliberation  must  occur."  The 
language  criticised,  however,  is  only  part  of  a  sentence  which 
must  be  construed  as  a  whole.  So  construed  the  fair  inter- 
pretation is  that  no  particular  length  or  space  of  time  was 
necessary  for  deliberation,  not  that  no  time  at  all  was  neces- 
sary. This  is  apparent  from  what  occurred  subsequently. 
TJie  counsel  for  the  defendant  stated  that  he  desired  to  except 
to  the  charge  of  the  court  in  stating  substantially  "  there  is 
no  space  of  time  necessary  for  premeditation  and  deliberation 
before  the  commission  of  the  act  which  effected  death."  To 
this  the  court  responded  :  "  I  don't  think  I  said  quite  that ;  I 
said  there  was  no  fixed  duration  of  time  necessary.  It  is 
necessary  for  the  jury  to  find  there  was  premeditation  and 
deliberation,  but  no  measured  length  of  time  was  necessary 
for  them  to  find  that  it  existed;"  If  there  was  any  danger  of 
the  jury  misunderstanding  the  previous  instruction  of  the 
court,  it  was  entirely  removed  by  this  explicit  statement. 
Again  and  again  throughout  the  charge  the  jurors  were  told 
that  to  convict  the  defendant  of  the  crime  charged  in  the 
indictment  there  must  have  been  deliberation,  and  that  whether 
there  was  deliberation  or  not  was  a  question  of  fact  exclu- 
sively for  their  determination.  Reading  the  charge  as  a 
whole,  though  there  are  parts  of  it  that  might  have  been 
better  expressed,  and  possibly  still  better  omitted,  we  do  not 
see  how  the  jury  could  fail  to  understand  that  to  constitute 
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murder  in  the  first  degree  there  must  be  a  deliberate  design  to 
effect  death,  and  that  such  deliberation  must  precede  the  act. 

The  judgment  of  conviction  should  be  affirmed. 

Gray,  O'Brien,  Bartlett,  Haight,  Martin  and  Vann, 
JJ.,  concur. 

Judgment  of-  conviction  affirmed. 


The  People  of  the  State  of  New  York,  Respondent,  v. 

Frank  Eimieri,  Appellant. 

1.  Murder —  Sufficiency  op  Evidence.  The  evidence  upon  the  trial 
of  an  indictment  for  homicide  reviewed  and  held  sufficient  to  sustain  a 
verdict  convicting  the  defendant  of  the  crime  of  murder  in  the  first 
degree. 

2.  Same  —  Insufficiency  of  Alleged  Erroks.  Alleged  errors  in 
rulings  in  the  admission  and  exclusion  of  evidence  and  in  instructions  to 
the  jury  examined  and  found  to  be  insufficient  to  justify  a  reversal  of  the 
judgment  of  conviction. 

(Argued  November  17,  1904;  decided  December  80,  1904.) 

Appeal  from  a  judgment  of  the  Kings  County  Court, 
rendered  January  7,  1904,  upon  a  verdict  convicting  the 
defendant  of  the  crime  of  murder  in  the  first  degree. 

The  facts,  as  far  as  material,  are  stated  in  the  opinion. 

Martin  T,  Manton  for  appellant.  The  verdict  was  against 
the  evidence,  and  justice  requires  that  a  new  trial  be  granted. 
{People  V.  Barheri^  149  N.  Y.  256 ;  People  v.  Beckwit\ 
103  N.  Y.  360  ;  PeopU  v.  Convoy,  97  N.  Y.  62.)  There  is 
not  evidence  to  support  a  verdict  of  murder  in  the  first 
degree.  There  is  a  want  of  premeditation,  deliberation  and 
an  intent  to  kill.  {People  v.  Barheri,  149  N.  Y.  256 ; 
People  V.  Majone,  91  N.  Y.  212 ;  People  v.  Kennedy,  159 
N.  Y.  348  ;  SKufflin  v.  State,  62  N.  Y.  229.)  The  trial  court 
erred  in  the  admission  of  evidence  as  to  the  number  of  chil- 
dren that  the  deceased  left  behind,  and  also  as  to  the  admis- 
sion in  evidence  of  a  two-year-old  child  of  the  deceased,  and 
evidence  as  to  his  wife  now  being   pregnant.     {Ruloff  v. 
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People,  45  N.  Y.  213  ;  Yates  v.  People,  38  111.  531 ;  Jim  v. 
State,  4  Humph.  290  ;  Statev.  Standers,  68  Mo.  204  ;  Under- 
hill  V.  Waite,  9  N.  Y.  Wkly.  Dig.  438  ;  Hatfield  v.  S.  P.  <fc 
P,  E,  Co.,  33  Minn.  130  ;  United  States  v.  Eeed,  42  Fed. 
Rep.  134;  People  v.  Montgomery,  176  N.  Y.  219.)  The 
court  committed  grave  and  prejudicial  error  in  the  admis- 
sion of  evidence  of  an  assault  by  the  defendant  upon  the 
deceased  at  a  time  prior  to  the  date  of  this  tragedy.  {Peo- 
ple V.  Corey,  148  X.  Y.  476;  People  v.  DriscoU,  107 
N.  Y.  414;  Code  Criin.  Pro.  §  528;  PeopU  v.  Sharp,  107 
N.  Y.  471 ;  People  v.  Flannigan,  42  App.  Div.  319  ;  People 
V.  RoTiiano,  84  App.  Div.  318 ;  Underhill's  Crim.  Ev.  §  88 ; 
People  V.  Shea,  147  X.  Y.  78 ;  CoUman  v.  People,  55  N.  Y. 
81.)  Evidence  of  statements  by  Pinto  and  exhibitions  of 
Pinto's  wounds  in  the  absence  of  the  defendant,  as  to  a  prior 
assault  committed  by  the  defendant  on  the  deceased,  was  inad- 
missible and  should  have  been  excluded.  {People  v.  Maine, 
156  N.  Y.  50;  1  Greenl.  on  Ev.  102;  PeopU  v.  Corey,  148 
N.  Y.  478;  People  v.  Strait,  148  X.  Y.  566;  PeopU  v. 
Koerner,  154  X.  Y.  355 ;  PeopU  v.  Ilehner,  154  X.  Y.  596.) 
The  court  committed  grave  and  ^prejudicial  error  in  the 
admission  and  exclusion  of  other  testimony.  {Kenner  v. 
StaU,\%  Ga.  194;  PricJietU  v.  State,  22  Ala.  39;  Mon- 
roe v.  State,  5  Ga.  85;  Campbell  v.  PeopU,  16  III.  17; 
Jewett  v.  Banning,  21  X.  Y.  27 ;  Stokes  v.  PeopU, 
53  X.  Y.  164;  PeopU  v.  Taylor,  177  X.  Y.  237.) 
Remarks  of  the  district  attorney  in  his  summing  up  and  in 
the  trial,  as  sanctioned  by  the  trial  court,  constituted  grave 
and  prejudicial  error.  {People  v.  Quick,  58  Mich.  321 ; 
Martin  v.  State,  ^^  Misc.  Rep.  505 ;  People  v.  Iless,  85 
Mich.  128;  PeopU  y.  Fielding,  158  X.  Y.  542;  PeopU  v. 
Greenwcdl,  115  X.  Y.  520 ;  PeojjU  v.  Brooks,  131  X.  ^. 
321 ;  PeopU  v.  Smith,  55  App.  Div.  368 ;  PeopU  v.  Mitchell 
62  Cal.  411 ;  Cross  v.  State,  68  Ala.  476 ;  Ferguson  v.  State, 
49  Ind.  33;  Green  v.  State,  17  Tex.  App.  395.)  The  court's 
general  attitude  throughout  the  trial,  particularly  by  the  biased 
tenor  of  its  charge,   entitles  this  appellant  to  a  reversal. 
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{People  V.  Tuczkexoiiz^  149  N.  Y.  240 ;  People  v.  Barheri^ 
149  K.  Y.  25G ;  Allison  v.  U.  S,,  160  U.  S.  203  ;  PeopU  v. 
Barone^  161  N.  Y.  451 ;  Peoj>le  v.  Spesklj  57  App.  Div.  91.) 

John  F.  Clarke^  District  Attorney  {Robert  IL  Elder  of 
counsel),  for  respondent.  Proof  by  the  People  of  the  prior 
assault  by  the  defendant  upon  the  deceased  a  few  days  before 
the  killing  was  proper,  because  it  threw  light  on  motive,  and 
because  it  also  tended  to  show  that  the  defendant  was  the 
aggressor.  {People  v.  Ilm^ris^  136  N.  Y.  449;  People  v. 
Kemmler^  119  N.  Y.  584;  Cmnmonwealth  v.  Bradford^  126 
Mass.  44;  Brown  v.  State,  26  Ohio  St.  181.) 

Werner,  J.  This  is  an  appeal  from  a  judgment  of  convic- 
tion of  the  crime  of  murder  in  the  first  degree.  The  defend- 
ant assails  the  judgment  on  various  grounds,  several  of  which 
relate  to  the  probative  weight  and  effect  of  the  evidence  pre- 
sented on  behalf  of  the  prosecution,  so  that  a  brief  outline  of 
the  facts  is  necessary. 

The  substance  of  the  specification  in  the  indictment  is,  that 
in  the  borough  of  Brooklyn,  New  York,  on  the  Ist  day  of 
October,  1903,  the  defendant  shot  and  killed  one  Jacko  Pinto, 
with  the  deliberate  and  preitieditated  design  to  effect  his  death. 
The  shooting  by  the  defendant,  and  Pinto's  subsequent  death 
in  consequence  thereof,  are  facts  as  to  which  there  is  no  issue, 
for  they  were  established  by  uncontroverted  evidence  as  well 
as  by  the  admissions  of  the  defendant.  The  latter  claimed, 
however,  that  lie  acted  in  self-defense,  and  upon  that  branch 
of  the  case  the  evidence  was  conflicting.  The  defendant  and 
Pinto  were  both  Italians  and  junk  dealers,  living  within  a  few 
doon*  of  each  other  on  Frost  street,  in  the  borough  of  Brooklyn. 
Several  days  before  the  homicide,  Pinto  and  the  defendant 
had  an  altercation  over  some  old  bottles,  in  the  course  of 
which  the  former  struck  and  wounded  the  latter.  The 
theory  of  the  prosecution  was  that  the  defendant,  smarting 
under  the  indignity  and  injury  thus  inflicted  upon  him,  armed 
himself,  lay  in  wait  for  Pinto,  and  fired  the  fatal  shot  when 
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the  latter  came  witljin  range.  In  support  of  this  theory  evi- 
dence was  adduced  tending  to  show  that  on  the  evening  of 
tlie  homicide,  Pinto  and  his  wife  and  child  were  going  from 
his  place  of  business  to  his  home  which  was  on  the  opposite 
side  of  the  sam^  street.  The  wife  and  child  were  several 
paces  in  advance  of  Pinto  when  the  defendant  came  out  from 
an  area  adjoining  the  house  where  he  lived,  drew  a  revolver 
and  fired.  Pinto  sank  to  the  ground  and  the  defendant  fled. 
The  latter,  after  running  a  short  distance,  was  captured  antl 
placed  under  arrest.  The  revolver  with  which  the  deed  was 
committed,  with  one  chamber  emptied,  was  found  in  his 
possession,  together  with  a  knife  or  dagger.  While  the  eye- 
witnesses to  the  affair,  sworn  for  the  prosecution,  differed  as 
to  some  of  the  details,  they  all  testified  in  substance  that  the 
defendant  was  the  aggressor  and  that  Pinto  was  not  armed. 
The  story,  as  told  by  the  defendant  and  his  witnesses,  tended 
to  show  that  Pinto  was  armed  with  an  axe  with  which  he 
pursued  and  threatened  to  attack  the  defendant,  and  that  the 
latter  did  not  shoot  until  he  was  in  danger  of  bodily  injury. 
The  defendant  sought  to  account  for  his  being  armed  by 
explaining  that  after  the  altercation  with  Pinto  several  days 
before  that,  he  was  in  fear  of  his  life  and  procured  for  his 
defense  the  weapons  found  upon  his  person  when  arrested. 

The  issue  of  fact  created  by  these  differing  narrations  of 
the  homicide  was  submitted  to  the  jury  under  a  very  careful 
and  impartial  charge  and  the  result,  as  already  stated,  was  a 
verdict  of  murder  in  the  first  degree.  After  a  searching 
examination  of  the  record  we  are  convinced  that  it  is  beyond 
our  province  to  interfere  with  this  verdict,  either  on  the 
ground  that  it  is  not  supported  by  the  evidence,  or  that  it  is 
against  the  weight  of  evidence.  There  is  evidence  which 
warranted  the  jury  in  finding  that  the  shooting  of  Pinto  by 
the  defendant  was  willful,  deliberate  and  premeditated,  and, 
as  all  the  other  facts  of  the  homicide  are  beyond  dispute,  we 
cannot  disturb  the  judgment  pronounced  upon  the  defendant, 
unless  one  or  more  of  the  alleged  errore  in  rulings  assigned 
by  the  defe*idant  are  of  sufficient  gravity  to  justify  such  action. 
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When  Mrs.  Pinto,  the  widow  of  the  murdered  man,  was  on 
the  witness  stand,  she  was  asked  by  the  district  attorney  if  she 
had  any  children  and  she  answered  in  the  affirmative.     She 
was  then  asked  liow  many,  and  she  answered,  "  I  have  one 
child  and  I  am  now  pregnant."     The  record  discloses  that 
there  was  an  "  objection  as  immaterial,"  and  the  court  ruled 
that  the  evidence  should  be  allowed  to  stand.     Subsequently, 
and  just  before  the  case  of  the  prosecution  was  rested,  the  dis- 
trict attorney  recalled  Mi*s.  Pinto,  who  had  brought  her  child 
into  court,  and  the  latter  was  offered  and  received  in  evidence 
without  objection.     The  defendant  now  relies  upon  these  inci- 
dents of  the  trial  as  sufficient  grounds  for  reversal  of  the  judg- 
ment.    Referring  to  the  testimony  of  Mrs.  Pinto  as  to  her 
pregnancy,  it  is  enough  to  say  that  it  was  not  called  for  in  the 
question  of  the  district  attorne}^,  and  while  the  court  might 
with  propriety  have  stricken  it  from  the  record,  it  was  entirely 
harmless,  and  could  not  by  any  possibility  have  been  preju- 
dicial to  the  defendant.     The  introduction  in  evidence  of  the 
living  child  was  an  unusual  and  an  unnecessary  thing,  the 
only  justification  for  which   rests  in   the   district  attorney's 
claim   that  the   cross-examination   of   the  witnesses  for  the 
prosecution  indicated  that  the  defense  would  deny  the  pres- 
ence of  the  child  at  the  homicide  and,  since  it  was  probable 
that  there  would  be  some  conflict  of  testimony  as  to  whether 
Pinto  crossed  the  street  in   pursuit  of  the  child,  which  had 
escaped  from  the  custody  of  the  mother,  or  whether  Pinto 
belligerently  went  in  search  of  the  defendant,  it  was  proper 
to  fortify  the  evidence  of  the  prosecution  by  showing,  not 
only  that  there  was  a  child,  but  that  it  was  of  such  tender  age 
that  its  attempt  to  cross  the  street  would  arouse  the  anxiety 
of  the  parents  and  cause  them  to  follow  it.     The  contention 
of  the  district  attorney  in  this  behalf  is  not  without  support 
in  the  record,  but. still  we  do  not  perceive  the  necessity  for 
introducing  the  child  in  evidence.     But,  when  the  whole  epi- 
sode is  sifted,  the  question  still  remains,  how  could  it  possibly 
have  harmed  the  defendant  ?     To  hold  that  a  jury,  sitting  in 
judgment  in  a  case  involving  a  human  life,  could  be  influenced 
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by  such  an  incident,  to  render  a  verdict  not  warranted  by  the 
evidence,  would  be  an  unjnst  imputation  upon  a  system  that, 
with  all  its  faults,  has  never  been  open  to  the  criticism  of 
undue  severity. 

It  appeared  from  the  evidence  adduced  on   behalf  of  the 
prosecution,  that  in  the  altercation  between  the  defendant  and 
Pinto,  which  occurred  several  days  before  the  homicide,  the 
latter  sustained  a  scalp  wound.     Pinto's  wife  was  a  witness  to 
the  altercation  and  saw  the  wound.     U|X)n  the  trial  she  gave 
her  version  of   the  affair,  which  was   competent  upon  the 
question  of  motive  and,  in  that  connection,  she  stated  that 
her  husband  went  to  Saint  Catharine's  Hospital  to  have  the 
wound  sewed  up.     Another  witness  named  Mazzini  saw  the 
wound  during  the  interval  between  the  altercation  and  the 
homicide.     A  policeman  named  Snow,  who  was  in  charge  of 
the  neighboring  precinct  station  on  the  evening  of  the  alterca- 
tion, testified  that  a  man  who  gave  his  name  as  Pinto  called 
at  the  station  and  exhibited  a  scalp  wound  and  tliat  he  sent 
Pinto    to    the    hospital   to   have    the   wound    attended    to. 
McCauley,  another  policeman,  testified  to  taking  Pinto  to  the 
hospital  in  a  patrol  wagon.     Upon  the  cross-examination  of 
these  witnesses,  defendant's  counsel  elicited  statements  as  to 
what  Pinto  had  said  about  his  wound  and  the  circumstances 
under  which  it  was  inflicted.     While  evidence  of  this  charac- 
ter would  have  been  incompetent  if  called  for  by  the  district 
attorney  and  objected  to  by  the  defendant's  counsel,  it  cannot 
successfully  be  assigned  as  error  when  adduced  on  behalf  of 
the  defendant. 

Upon  the  cross-examination  of  Mrs.  Pinto  she  stated  that 
she  had  previously  testified  at  the  city  hall.  Defendant's 
counsel  asked  her,  "  When  were  you  examined  ? "  An  objec- 
tion was  interposed  by  the  district  attorney,  and  then  a  col- 
loquy ensued  between  counsel  and  court,  from  which  it 
appears  that  the  district  attorney  claimed  the  witness  had  not 
been  sworn  at  the  coroner's  inquest,  and,  therefore,  the 
inquiry  was  immaterial.  Subsequentl}'  the  witness  did  state, 
without  objection,  that  she  had  testified  before  the  grand  jury, 
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but  defendant's  counsel  did  not  further  pursue  the  subject 
and  it  was  dropped.  A  somewhat  similar  situation  was  pre- 
sented when  the  witness  Spinelli,  upon  cross-examination  by 
defendant's  counsel,  was  asked  the  question,  "  You  were  not 
a  witness  before  the  Coroner's  inquest,  were  you?"  The 
objection  of  the  district  attorney  was  sustained,  the  court 
stating,  in  substance,  that  if  the  witness  had  testified  at  the 
inquest,  defendant's  counsel  had  a  copy  of  the  testimony  and 
could  interrogate  her  as  to  any  discrepancies  between  her  tes- 
timony given  at  the  trial  and  that  given  at  the  inquest.  We 
find  no  error  in  these  rulings.  Defendant's  counsel  did  not 
attempt  to  prove,  and  was  not  prevented  from  proving,  any 
statement  made  by  either  of  these  witnesses  at  the  coroner's 
inquest  or  before  the  grand  jury ;  on  the  contrary,  that  is 
precisely  what  the  court  said  the  defendant's  counsel  might 
do,  if  done  in  the  regular  way. 

Defendant  complains  because  he  was  not  permitted  to  testify 
to  his  state  of  mind  while  engaged  in  the  altercation  with  Pinto 
which  occurred  several  days  before  the  homicide.  After 
having  testified  to  certain  facts,  he  proceeded  to  state  what  he 
thought,  when  lie  was  interrupted  by  an  objection  from  the 
district  attorney,  who  insisted  that  the  defendant  should  con- 
fine himself  to  what  was  said  and  done  on  that  occasion. 
Thereupon  the  court  directed  that  the  testimony  as  to  what 
the  witness  thought  should  be  stricken  out.  Very  soon  there- 
after the  same  question  arose  again  and  then  the  court  stated 
"  in  order  that  he  may  have  every  opportunity  I  will  allow  it," 
and  the  witness  proceeded  to  give  his  narration  of  the  facts, 
as  well  as  the  operations  of  his  mind.  After  having  testified 
at  length  as  to  Pinto's  alleged  attack  ujx)n  him,  defendant 
stated  that  one  Bruno  had  told  him  what  Pinto  had  threatened 
to  do  to  him.  Defendant's  counsel  then  asked  him,  "  What 
did  he  (Bruno)  say  to  you  that  Pinto  had  said  about  what  he  was 
going  to  do  to  you  ? "  At  this  juncture  the  district  attorney 
appealed  to  the  court  for  instructions,  stating  that  as  he  under- 
stood the  rule  evidence  of  threats  actually  made  would  be 
competent,  but  that  Bruno's  statement  to  the  defendant  did 
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not  seem- to  come  within  the  rule.  To  this  the  court  replied, 
^^  I  think  the  defense  should  first  prove  that  the  threat  was 
made,  but  I  will  allow  it  so  tliat  this  man  can  have  everything 
that  is  coming  to  him  and  even  more,  bnt  I  have  very  grave 
doubts  about  its  relevancy  at  this  time."  Thereupon  the 
defendant  testified  to  the  threats  communicated  to  him  by 
Bruno  and  claimed  to  have  been  made  by  Pinto.  We  are  at 
a  loss  to  know  wherein  there  was  any  error  in  these  rulings, 
unless  it  consisted  in  the  extreme  leniency  of  the  court  toward 
the  defendant.  The  criticism  that  the  court,  in  expressing 
doubt  as  to  the  relevancy  of  the  evidence  of  the  alleged 
threats,  intimlited  to  the  jury  that  it  was  not  worthy  of  serious 
consideration,  seems  to  be  utterly  without  foundation. 

The  court,  at  the  conclusion  of  the  charge,  su^ested  that 
if  tb.e  jury  desired  any  of  the  exhibits  they  could  take  them 
if  there  were  no  objections.  A  juror  asked  for  the  diagram 
and  photographs.  The  court  asked  if  there  was  any  objec- 
tion, and,  according  to  the  record,  defendant's  counsel  replied, 
"  No  objection."  Then  the  district  attorney  suggested  that 
perhaps  the  jury  would  like  to  take  the  other  exhibits.  Again 
the  court  asked  if  there  was  any  objection,  and  again  defend- 
ant's counsel  is  recorded  as  saying,  *'  No  ol>jection."  There- 
upon the  jury  took  all  the  exhibits,  including  the  pistol  and 
dagger  above  referred  to.  Defendant's  counsel  insisted  upon 
the  motion  in  arrest  of  judgment  and  for  a  new  trial,  and  he 
now  insists,  that  he  did  object  to  giving  the  exhibits  to  the 
jurj^  but  the  record  is  against  him,  and  that  must  be  our 
guide  in  disposing  of  the  question. 

The  defendant  further  contends  that  the  attitude  of  the 
court  throughout  the  trial  was  unfair  to  the  defendant;  that 
the  charge  to  the  jury  was  biased ;  that  the  district  attorney 
was  permitted  to  indulge  in  statements  prejudicial  to  the 
defendant  that  were  not  supported  by  evidence,  and  that 
numerous  erroneous  rulings  were  made  in  addition  to  those 
specifically  discussed.  We  have  carefully  examined  the  rec- 
ord with  reference  to  each  of  these  contentions  and  we  are 
convinced  that  they  are  not  Well  founded.    The  trial  court 
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was  not  only  fair  but  extremely  liberal  to  the  defendant  in  all 
its  rulings,  and  the  charge  was  as  favorable  to  him  as  the  evi- 
dence would  permit.     Wlien  the  jury,  after  having  retired, 
came  into  court  for  further  instructions  as  to  tlie  several 
degrees  of  homicifle,  and  the  defendant's  counsel  had  been* 
refused  permission  to  prefer  furtlier  requests  to  charge,  the 
court  again  sent  for  the  jury  and  stated,  "  I  have  sent  for  you, 
gentlemen,   in  order  that  no  injustice  may  be  done  to  the 
defendant  in  any  manner,  shape  or  form.     The  court  has  sent 
for  you  to  listen  to  any  requests  the  counsel  for  the  defense 
may  wish  to  make."     Counsel  for  the  defense  then  requested 
the  court  to  read  again  the  law  with  reference  to  justifiable 
homicide.      The  court  complied  with  the  request  and  then 
added,  "  if  you  find  from  the  evidence  in  this  case  that  the 
defendant  intended  to  kill  Pinto,  you  cannot  find  him  guilty 
of  either  manslaughter  in  the  first  or  second  degree."    Defend- 
ant's counsel  took  an  exception  to  this  part  of  the  charge,  but  we 
think  it  is  unavailing  because  the  charge  correctly  stated  the  law. 

We  think  the  defendant  had  a  fair  trial  and  that  no  errors 
liave  been  pointed  out  that  would  warmnt  a  reversal  of  the 
judgment.  The  judgment  of  the  court  below  should,  there- 
fore, be  affirmed. 

CuLLEN,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Haight  and 
Vann,  JJ.,  concur. 

Judgment  of  conviction  affirmed. 


Mary  Kelley,  as  Administratrix  of  the  Estate  of  Ellen 
Neville,  Deceased,  Appellant,  v.  The  Buffalo  Savings 
Bank,  Respondent. 

1.  Savings  Banks  —  Carb  Required  in  Maktng  Payments  prom 
DKPOfliTOR's  Account  After  His  Death.  The  only  practicable  general 
rule  to  which  savings  banks  can  be  safely  held  in  relation  to  the  degree  of 
care  which  they  must  exercise  in  paying  money  out  of  a  depositor's 
account  after  his  death,  upon  the  production  of  his  bank  book  and  the 
presentation  of  a  di-aft  purporting  to  bear  his  signature,  when  the  bank 
b49  had  no  actual  notice  of  the  depositor's  death,  and  nothing  has  tran^- 


172  Kelley  ^^  Buffalo  Savings  Bank.  [Dec, 

Statement  of  case.  [Vol.  180. 

pired  to  charge  it  with  knowledge  of  that  fact,  is  the  rule  of  ordinary  care, 
leaving  it  to  be  applied  in  the  light  of  the  special  circumstances  that  char- 
acterize each  separate  case. 

2.  Sahe.     a  conclusion  of  law  that  a  bank  exercised  due  care  and 

caution  in  makiuj;  a  payment  in  a  ])arlicular  case  is  not  warranted  where 

'  there  is  a  finding  that  it  failed  to  make  a  physical  comparison  of  the 

signature  to  a  draft  with  the  signature  on  file  in  the  bank  and  there  are 

no  findings  showing  such  omission  to  be  excusable. 

Kelley  V.  Buffalo  Savings  Bank,  88  App.  Div.  374,  reversed. 

(Argued  October  14,  1904;  decided  December  30,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  17,  1903,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  without  a  jury. 

The  action  is  brouglit  by  the  administratrix  of  Ellen  Neville, 
deceased,  to  recover  from  defendant  bank  the  amount  of  cer- 
tain deposits  which  with  interest  up  to  the  time  of  the  com- 
mencement of  the  action,  were  said  to  have  amounted  to 
upwards  of  $2,100. 

The  material  facts  as  found  by  the  trial  court  and  unani- 
mously affirmed  by  the  Appellate  Division  are  substantially 
as  follows:  On  the  30th  day  of  January,  1871,  the  plaintiflPs 
intestate,  Ellen  Neville,  then  about  eighteen  or  nineteen  years 
of  age,  opened  an  account  with  the  defendant  bank.  A  bank 
book  was  issued  to  her  in  lier  name  and  she  signed  her  name 
in  the  signature  book  kept  by  the  defendant  for  purposes 
of  identification.  At  the  time  when  tliis  account  was  opened 
there  were  in  force  certain  rules  adopted  by  the  defendant, 
which  were  posted  in  a  conspicuous  place  in  its  banking  room 
and  also  printed  in  each  pass  book  issued  by  it.  One  of  these 
rules  provided  that  "  the  secretary  will  endeavor  to  prevejit 
frauds^  hut  all  payvxents  made  to  persons  p-rodudng  tJie 
deposit  hooks  or  duplicates  thereof^  shall  he  good  and  valid 
payments  to  the  depositors  respectively,^^  Another  rule  pro- 
vided that  "  on  the  decease  of  any  depositor  the  am^nint 
standing  to  the  credit  of  the  deceased  shall  he  paid  to  his  or 
her  legal  representatives  when  legally  demanded^ 
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During  the  lifetime  of  Ellen  Neville  she  made  sixteen 
deposits  to  the  credit  of  this  account,  presented  her  book  to 
the  defendant  fifteen  times  for  the  purpose  of  having  interest 
credited  thereon,  and  drew  two  checks  upon  said  account,  one 
dated  September  22nd,  1873,  for  $335.98,  and  the  other  dated 
July  7th,  1877,  for  $23.31.  These  were  presented  with  her 
pass  book  and  she  received  the  money  thereon.  She  died  on 
or  about  the  1st  day  of  December,  1878,  at  the  age  of  about 
twenty-five  or  twenty-six  years,  and  at  the  time  of  her  death 
there  remained  to  her  credit  on  said  account  the  sum  of 
$884.43.  This  is  the  amount,  with  compound  interest,  which 
the  plaintiff  seeks  to  recover  in  this  action. 

Ellen  Neville  left  her  surviving  her  sister,  the  plaintiff, 
another  sister  named  Kate,  and  her  mother.  At  the  time  when 
this  account  was  opened  they  all  lived  together  in  the  city  of 
Buffalo.     Each  of  Ellen's  sisters  had  a  bank  account  of  her  own. 

Nearly  twenty-three  years  after  Ellen's  death  and  on  the 
22nd  of  May,  1901,  the  plaintiff  applied  for  and  received  let- 
ters of  administration.  About  ten  years  ago  the  mother  and 
sister  Kate  became  inmates  of  St.  Francis'  Asylum  for  the  Aged 
and  Infirm  of  Buffalo,  where  they  remained  until  the  time  of 
their  deaths,  whicli  occurred  about  two  or  three  years,  respec- 
tively, before  the  trial.  When  they  entered  this  asylum  they 
paid  to  it  the  sum  of  $1,000. 

When  Ellen  died  on  December  1st,  1878,  her  bank  book 
was  in  the  house  where  the  whole  family  then  lived,  aiid  was 
taken  possession  of  by  her  mother  or  her  sister  Kate  or  the 
plaintiff.  Subsequent  to  Ellen's  death  the  bank  book  was 
presented  to  the  defendant  by  the  .mother  or  the  sister  Kate 
or  the  plaintiff  for  the  purpose  of  having  interest  credited 
thereon  on  ten  different  occasions  between  the  1st  of  January, 
1879,  to  and  including  July  Ist,  1883,  and  on  the  4th  day  of 
March,  1882,  the  pass  book  was  presented  by  some  person 
unknown  to  the  defendant  (such  person  so  presenting  said 
book  being  the  mother,  the  sister  Kate  or  the  plaintiff),  and 
a  deposit  of  $70  was  duly  made  and  entered  therein. 

Subsequent  to  Ellen's  death  the  moneys  to  the  credit  of  this 
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account  were  paid  out  by  the  defendant  on  five  separate 
drafts  or  written  orders  drawn  in  the  name  of  Ellen  Neville, 
as  follows:  December  2Sth,  1878,  $41.43;  June  2nd,  1880, 
$50;  July  30th,  .1881,  $70.45;  August  14th,  1883,  $56.62 ; 
September  1st,  1883,  $937.  No  part  of  these  moneys  was 
paid  to  the  legal  representative  or  representatives  of  Ellen 
Neville,  but  the  payments  referred  to  were  made  to  her 
mother  or  to  one  of  her  sisters,  and  the  signatures  on  these 
five  drafts  or  orders  purporting  to  be  the  signatures  of  Ellen 
Neville  were  not  her  signatures  but  were  made  by  her  mother 
or  one  of  her  said  sisters. 

The  findings  relating  to  the  conduct  of  the  bank  officials  in 
the  payments  of  these  drafts  are  as  follows :  "  That  by  a  criti- 
cal examination  and  comparison  of  the  said  signatures  on  each 
of  the  aforesaid  drafts  or  orders,  with  the  true  signature  of 
said  Ellen  Neville,  entered  and  signed  as  aforesaid  in  the 
book  of  signatures,  it  would  have  been  apparent  to  a  com- 
petent bank  officer  that  neither  of  the  signatures  to  said  drafts 
or  orders  was  the  genuine  signature  of  said  Ellen  Neville." 

"  That  at  the  respective  times  at  which  such  drafts  or  orders 
were  presented  to  the  defendant  for  payment,  the  defendant 
made  no  critical  examination  or  physical  comparison  of  the 
signatures  thereon  with  that  of  the  said  Ellen  Neville  entered 
and  signed  in  the  book  of  signatures  of  depositors  kept  by  the 
defendant  aforesaid." 

"That  said  drafts  or  orders  were  paid  by  defendant  on 
presentation  of  the  same  with  the  pass  book,  and  the  defend- 
ant made  no  effort  by  a  critical  examination  or  physical  com- 
parison to  ascertain  the  genuineness  of  the  signatures  of  any 
of  said  drafts  or  orders,  or  to  ascertain  the  identity  of  the  per- 
son presenting  the  same." 

"  That  there  does  not  exist  such  a  disparity  or  difference, 
between  the  signature  of  said  Ellen  Neville  upon  the  signa- 
ture book  of  the  defendant  and  the  several  signatures  upon 
said  five  checks,  or  any  or  either  of  them,  as  to  create  doubt  or 
misgiving  concerning  the  genuineness  of  said  five  signatures^ 
or  any  or  either  of  them,  in  the  mind  of  a  competent  and 
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reasonably  careful  bank  officer,  when  presented  by  a  person 
unknown  to  him  with  the  bank  book,  and,  therefore,  the 
defendant  exercised  due  care  and  caution,  and  was  not  guilty 
of  negligence  in  paying  the  five  checks  in  question,  nor  in 
paying  any  or  either  of  them." 

These  findings  of  fact  were  followed  by  the  legal  conclusion 
that  the  complaint  should  be  dismissed,  and  the  judgment 
entered  thereon  has  been  unanimously  affirmedby  the  Appel- 
ate Division. 

Harry  D.  WiUiams  for  appellant.  The  defendant  should 
be  held  liable  for  the  breach  of  its  express  agreement  that 
"  On  the  decease  of  any  depositor  the  amount  standing  to  the 
credit  of  the  deceased  shall  be  paid  to  his  or  her  legal  repre- 
sentatives when  legally  demanded."  {Mahon  v.  S,  B.  S.  Inat^ 
175  N.  Y.  69 ;  Podmore  v.  S,  B.  S.  ImL,  48  App.  Div.  218 ; 
Hoffman  v.  TI.  D.  Inst^  41  Misc.  Rep.  317 ;  Ma/rUtt  v.  Jack- 
man,  3  Allen,  287;  Weber  v.  Bridgm^n,  113  N.  Y.  600; 
K  Z.  <&  T.  Co.  V.  Wilson,  139  K  Y.  284.)  The  fact  of 
unauthorized  payment  having  been  established,  the  burden 
was  on  the  defendant  of  showing  affirmatively  some  valid  rea- 
son for  such  payment.  {Ahrainowitz  v.  C.  S.  Bank,  17  Misc. 
Rep.  298 ;  AUen  v.  IT.  S.  Bank,  69  N.  Y.  317 ;  Farmer  v. 
M.  S.  Inst.,  60  Hun,  462.)  The  defendant  failed  to  meet  the 
burden  imposed  on  it  and  did  not  make  out  a  defense.  {Bank 
V.  Mason,  95  Penn.  St.  113 ;  C.  Nat.  BamJc  v.  AUxa/nder, 
120  Penn.  St.  476 ;  G.  Bank  v.  Husted,  42  Ark.  62.) 

Adolph  Rebadow  for  respondent.  The  by-law  which 
reads,  "  On  the  decease  of  any  depositor  the  amount  standing 
to  the  credit  of  the  deceased  shall  be  paid  to  his  or  her  legal 
representatives  when  legally  demanded,"  cannot  be  invoked 
here.  {Farmer  v.  M.  S.  Inst.,  60  Hun,  462 ;  Mahon  v.  S.  B, 
S.  Inst.,  175  N.  Y.  69 ;  Hoffman  v.  U.  D.  S.  Inst,  41  Misc. 
Rep.  517 ;  95  App.  Div.  329  ;  People  ex  rel.  M.  S.  E.  Co.  v. 
Tax  Comrs.,  174  N.  Y.  417 ;  Podmore  v.  S.  B.  S.  Bank,  48 
App.  Div.  221 ;  Donf<in  v.  P.  Inst.,  127  Mass.  183.)     The 
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defendant  under  by-law  XXI  was  only  required  to  use  ordi- 
nary care  and  diligence,  and  it  having  performed  its  duty  in 
that  respect,  it  is  relieved  from  liability.  {Reed  v.  McCord^ 
160  N.  Y.  330;  McGuire  v.  B,  T.  Co.,  167  N.  Y.  208; 
Appleh/  V.  K  C.  S,  Bank,  62  N.  Y.  12 ;  People  v.  T.  A.  S. 
Bank,  98  N.  Y.  661 ;  WaU  v.  K  L  S.  Bank,  64  How.  Pr. 
252 ;  ffales  v.  Seaman's  Bank,  28  App.  Div.  409.) 

Werner,  J.  Upon  the  foregoing  facts  the  trial  court  dis- 
missed the  complaint.  At  the  Appellate  Division  the  judg- 
ment entered  upon  that  decision  was  unanimously  affirmed. 
This  court  must,  therefore,  assume  that  every  fact  found  is 
based  upon  sufficient  evidence  {Marden  v.  Dorthy,  160  N.  Y. 
39 ;  Reed  v.  McCord,  Id.  330 ;  People  ex  rd.  Manhattan  Ry, 
Co.  V.  Barker,  152  N.  Y.  417),  and  the  judgment  must  be 
sustained  unless  the  conclusion  of  law  upon  which  it  is  predi- 
cated is  erroneous,  or  other  fatal  errors  affect  the  rulings 
made  upon  the  trial. 

The  immediate  question  presented  by  tliis  appeal  is  whether, 
upon  the  record  before  us,  the  plaintiff  is  entitled  to  recover, 
and,  as  the  decision  of  this  question  necessarily  involves  an 
inquiry  into  the  duties  and  responsibilities  of  savings  banks 
toward  their  depositors,  the  case  is  one  of  more  than  ordi- 
nary professional  interest  and  practical  importance.  Savings 
banks  are  prominent  factors  in  our  modern  business  life. 
Many  of  them  count  their  deposits  by  the  millions  and 
number  their  depositors  by  the  thousands.  Many,  if  not  most, 
of  these  depositors  are  persons  in  the  humbler  walks  of  life, 
living  in  widely  scattered  sections  of  their  respective  com- 
munities, visiting  the  banks  infrequently,  having  no  personal 
acquaintance  with  bank  officials  or  employees,  and  no  con- 
venient or  satisfactory  means  of  immediate  identification 
when  their  identity  is  questioned.  These  conditions  are  in 
striking  contrast  with  those  which  prevail  in  the  intercourse 
between  the  officers  and  employees  of  discount  banks  and 
their  patrons.  The  majority  of  the  latter  are  persons  actively 
engaged  in  business,  making  daily  or  at  least  frequent  visits 
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to  their  respective  batiks.  Their  signatures  are  familiar  to  the 
officers  and  employees  of  the  banks,  and  if,  now  and  then, 
there  is  need  of  identification  it  can  usually  be  furnished 
witliout  much  difficulty.  These  coijsiderations  clearly  indicate 
the  difference  between  the  two  classes  of  banks,  as  well  as  the 
necessity  for  the  law  which  pennits  savings  banks  to  adopt 
reasonable  rules  adapted  to  the  nature  of  their  business,  which 
rules,  when  properly  adopted  and  promulgated,  are  binding 
upon  them,  their  depositors  and  those  who  succeed  to  their 
interests.  Outside  of  these  special  rules,  however,  there  are 
many  questions  affecting  the  interests  of  savings  banks  and 
their  depositors  which  must  be  determined  by  broad  and  com- 
prehensive legal  rules  of  general  application.  One  of  these 
questions  arises  out  of  the  relations  between  savings  banks 
and  the  legal  representatives  of  deceased  depositors.  What 
degree  of  care  must  a  savings  l)ank  exercise  in  paying  money 
out  of  a  depositor's  account  after  his  death,  upon  the  production 
of  his  bank  book  and  the  presentation  of  a  draft  purporting  to 
liear  his  signature,  when  the  bank  has  had  no  actual  notice  of 
the  depositor's  death,  and  nothing  has  transpired  to  charge 
it  with  knowledge  of  that  fact  ?  That  is  the  question  which 
underlies  all  other  questions  in  tliis  case. 

In  view  of  what  has  been  said  concerning  tlie  relations  of 
savings  banks  and  their  depositors  towards  each  other,  it 
becomes  obvious  that  any  general  rule  that  would  require 
savings  banks  to  act  in  such  circumstances  at  their  peril,  with- 
out regard  to  the  degree  of  care  exercised,  would  ultimately 
cast  as  great  a  burden  upon  depositor  and  their  legal  repre- 
sentatives as  ujx)n  the  banks,  and  would  disastrously  affect  the 
l)eneticent  work  which  such  institutions  are  designed  to  accom- 
plish. If  it  were  the  duty  of  savings  banks  to  establish  at  all 
hazards  the  identity  of  every  person  presenting  a  depositor's 
bank  book  and  draft,  it  would  be  quite  as  impossible  for  them 
to  continue  business  as  it  would  be  for  some  persons  to  avail 
themselves  of  the  best-known  and  most  generally  approved 
method  of  investing  and  accumulating  the  fruits  of  frugal  and 
patient  economy.     The  same  would  be  true  of  any  other  rule 
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so  onerous  in  its  operation  that  such  institutions  could  not  do 
business  without  great  inconvenience  both  to  them  and  their 
depositors.  A  single  illustration  will  suffice  to  demonstrate 
this.  Take  the  case  of  a  large  savings  bank  with  so  many 
accounts  that  it  is  impossible  for  the  paying  teller  to  know 
each  depositor.  It  would  be  utterly  impracticable  to  do  busi- 
ness if  each  application  for  a  withdrawal  of  money  had  to  be 
delayed  until  a  searching  inquiry  could  be  made  as  to  the 
regularity  of  the  transaction.  But  even  if  such  a  course  were 
possible,  so  far  as  the  bank  were  concerned,  what  would  be 
the  eflFect  upon  the  poor  and  unknown  depositor  whose  place 
of  residence  may  be  remote  from  the  banking  house  and  who 
may  have  no  acquaintance  with  any  one  who  would  be  of  the 
slightest  assistance  in  identifying  him  ?  He  would  have  no 
way  of  getting  money  that  rightfully  belonged  to  him,  or,  at 
least,  might  find  his  efforts  in  that  direction  so  burdensome  as 
to  amount  to  the  same  thing.  This  is  not  an  extreme  illustra- 
tion, but  one  that  is  fairly  typical  of  the  relations  between 
great  savings  banks  located  in  large  centers  of  population  witli 
many  depositors  whose  accounts  are  small  and  whose  deposits 
are  made  at  rare  intervals.  Upon  reflection  it  becomes  obvi- 
ous, therefore,  that  the  only  practicable  general  rule  to  whicli 
savings  banks  can  be  safely  held  in  sucli  dealings  Is  the  rule  of 
ordinary  care,  leaving  it  to  be  applied  in  the  light  of  the  spe- 
cial circumstances  that  characterize  each  separate  case.  This 
is  the  rule  that  has  been  laid  down  by  this  court  in  a  variety 
of  similar  cases.  {Schoenwald  v.  Metr.  Savings  liank^  57 
N.  Y.  418 ;  Appleby  v.  Erie  Co,  Sacings  Bank^  02  X.  Y. 
12;  KumiYiel  v.  Gerrnania  Savings  Baiik^  127  N.  Y.  488.) 

In  the  case  of  Allen  v.  Willianisburgh  Savings  Bank  (69 
N.  Y.  314)  the  wife  of  a  depositor  had  wrongfully  secured 
possession  of  his  pass  book,  forged  his  signature  to  a  draft  and 
obtained  payment  from  the  bank.  But  there  the  bank  had 
adopted  a  special  by-law  requiring  it  to  use  its  best  efforts  to 
prevent  fraud,  and  this  was  construed  to  bind  the  bank  to  a 
higher  degree  of  care  than  that  enjoined  by  the  general  rule. 

It  is  to  be  observed  that  all  of  the  cases  above  cited  present 
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instances  of  payments  to  the  wrong  persons  during  the  lifetime 
of  the  depositors,  and  it  is  true  that  in  const rning  certain  rules, 
so  generally  adopted  by  savings  banks  as  •to  liave  acquired 
almost  the  binding  force  of  statutes,  it  has  been  lield  by  this 
court  that  there  is  a  difference  between  the  relations  of  a  sav- 
ings bank  and  a  living  depositor  on  the  one  hand,  and  the 
relations  of  such  a  bank  and  the  legal  representatives  of  a 
deceased  depositor  on  tlie  other  hand. 

The  rules  referred  to  are  among  the  by-laws  adopted  and 
promulgated  by  the  defendant  bank,  and  are  as  follows :  "  The 
secretary  will  endeavor  to  prevent  frauds,  but  all  payments 
made  to  persons  producing  the  deposit  books,  or  duplicates 
thereof,  shall  be  good  and  valid  payments  to  the  depositors 
respectively." 

"On  the  decease  of  any  depositor  the  amount  standing  to 
the  credit  of  the  deceased  shall  be  paid  to  his  or  her  legal 
representatives  when  legally  demanded." 

In  the  recent  case  of  Mahon  v.  South  Brooklyn  Savings 
In^t.  (175  N.  Y.  69),  we  had  occasion  to  discuss  the  effect  of 
these  two  rules,  and- as  bearing  upon  the  defense  that  the  bank 
liad.  exercised  due  diligence  in  paying  out  money  upon  the 
account  of  a  deceased  depositor,  we  said,  "  the  rule  of  dili- 
gence invoked  by  the  defendant  applies  only  to  the  case  of  a 
living  depositor.  When,  through  a  depositor's  carelessness, 
his  bank  book  gets  into  the  hands  of  a  third  pei-son  who  pre- 
sents  it  to  the  bank,  the  latter  may  show  its  care  and  diligence 
in  making  payment  to  the  person  presenting  the  pass  book,  and 
thus  protect  itself  against  a  second  demand  for  payment  by  the 
careless  depositor.  But  the  by-law  which  is  designed  to  pro- 
tect the  bank  in  such  a  case  must  be  read  in  connection  w-ith 
the  other  by-law,  which  provides  that  after  the  depositor's 
death  payment  must  be  made  *  to  his  or  her  legal  representa- 
tives.' This  latter  by-law  is  for  the  protection  of  the  depos- 
itor who  can  no  longer  protect  himself,  and,  therefore,  the 
bank  is  bound  to  see  that  payment  was  made  to  the  proper 
person.  Payment  to  any  other  person  is  made  at  the  bank's 
peril."     That  case  is  now  relied  upon  by  the  appellant.     As 
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applied  to  the  facts  there  established,  the  language  jast  quoted 
was  precise  and  correct,  because  the  bank  had  knowledge  of 
the  depo8iLor!8  death,  and  assumed  to  pay  out  the  money  cred- 
ited to  her  account  to  one  who  claimed  it  by  virtue  of  an 
alleged  gift  causa  mortis^  which  the  trial  court  found  liad 
never  been  made,  and  the  unanimous  affirmance  of  that  find- 
ing of  fact  by  the  Appellate  Division  left  this  court  no  alterna- 
tive but  to  apply  the  rule  there  laid  down.  In  that  case  the 
finding  of  fact  clearly  established  the  absence  of  ordinary  care, 
and  the  decision  reached  by  this  court  was  the  only  logical 
sequence  of  the  finding.  The  language  of  the  opinion  is 
general  and  comprehensive,  but  of  that  it  is  enough  to  say 
that  judicial  discussion  is  to  be  limited  to  what  is  actually 
decided.  {People  ex  7*eL  Metr.  St,  Ry,  Co,  v.  Slate  Board  of 
Tax  Comrs,,  174  N.  Y.  417.) 

In  the  case  at  bar  tlie  situation  is  different.  While  there  is 
no  direct  finding  to  tlie  effect  that  the  officers  of  the  respond- 
ent bank  had  no  knowledge  of  Ellen  Neville's  death,  that  is 
the  direct  and  inevitable  implication  of  the  other  findings,  and 
thus  the  question  that  remains  to  be  discussed  is  whether  the 
findings  as  to  what  tlie  officers  of  the  bank  actually  did  sup- 
port the  legal  conclusion  that  they  were  not  guilty  of  negli- 
gence in  making  payments  to  the  persons  who  presented  the 
decedent's  pass  l)ook  and  drafts  purporting  to  have  been  signed 
by  her.  The  substance  of  the  findings  upon  that  subject  is 
that  a  critical  examination  and  comparison  of  the  signatures 
on  the  several  drafts  referred  to  with  the  true  signature  of  the 
decedent  would  have  disclosed  the  fact  that  the  signatures  on 
the  drafts  were  not  genuine ;  that  the  officers  of  the  bank 
made  no  critical  examination,  or  physical  comparison  of  the 
signatures  on  the  drafts  with  the  genuine  signature  of  the 
decedent,  entered  and  signed  in  the  bank's  signature  book, 
and  that  the  officers  of  the  bank  made  no  effort  by  a  critical 
examination,  or  physical  comparison^  to  ascertain  the  genu- 
ineness of  the  signatures  on  the  drafts,  or  to  ascertain  the 
identity  of  the  person  presenting  the  same.  The  use  of  the 
disjunctive  "  or "  in  these  findings  separates  that  portion  of 
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them  which  relates  to  a  critical  examination  of  the  signatures 
from  that  which  relates  to  a  physical  comparison  thereof,  and 
fairly  construed  they  import  that  no  physical  comparison  of 
the  signatures  was  made  by  the  officers  of  the  bank. 

These  two  findings  are  not  necessarily  inconsistent  with 
each  other,  but  they  are  so  divergent  as  to  entitle  the  appel- 
lant to  the  benefit  of  the  one  most  favorable  to  her.  {Redfidd 
V.  Redjieldj  110  N.  Y.  671.)  Whether  the  failure  to  make  a 
physical  comparison  of  the  signatures  in  the  case  at  bar  was 
consistent  with  the  exercise  of  ordinary  care  on  the  part  of 
the  defendant  bank  may  depend  upon  peculiar  facts  which 
are  not  found  in  the  record  before  us.  The  finding  quoted 
in  the  foregoing  statement  of  facts,  to  the  effect  that  there 
was  no  such  disparity  or  difference  between  the  signature  of 
said  Ellen  Neville  upon  the  signature  book  of  the  defendant 
and  the  several  signatures  upon  five  checks,  as  to  create  doubt 
or  misgiving  concerning  the  genuineness  of  said  five  signa- 
tures in  tiie  mind  of  a  competent  and  reasonably  careful  bank 
officer,  when  presented  by  a  person  unknown  to  him  with  the 
bank  book,  and  that,  therefore,  the  bank  exercised  due  care 
and  caution  and  was  not  guilty  of  negligence  is  really  a  con- 
clusion of  law  and  not  a  finding  of  fact. 

It  is  possible  that  there  may  be  special  cases*  in  which  it 
may  not  be  necessary  for  bank  officers  to  make  a  physical  com- 
parison between  one  signature  on  file  with  a  bank  and  another 
upon  a  draft  or  check  presented  to  it  for  payment,  but  if  so, 
there  must  exist  some  unusual  and  pertinent  excuse  that  is 
not  discoverable  in  the  findings  now  before  us  tending  to  show 
that  the  failure  to  make  such  a  comparison  is  not  at  variance 
with  the  requirements  of  ordinary  care.  We  tliink  the  find- 
ing most  favorable  to  the  appellant,  to  wit,  that  the  defendant 
made  no  physical  comparison  of  the  signatures  upon  the  five 
drafts  with  the  signature  of  Ellen  Neville  in  the  defendant's 
signature  book  does  not  support  the  conclusion  of  law  to  the 
effect  that  /the  complaint  should  be  dismissed,  and  for  that 
reason  the  judgment  herein  should  be  reversed. 

This  view  of  the  case  renders  it  unnecessary  to  pass  upon 
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the  exceptions  to  rulings  that  may  not  be  repeated  upon 
another  trial,  nor  upon  the  extent  of  the  appellant's  rights  in 
case  she  should  recover  a  judgment  and  it  should  appear  that, 
as  one  of  the  surviving  sisters  of  Ellen  Neville,  she  has 
already  received  a  part  of  the  fund  which  she  now  seeks  to 
get  in  her  representative  capacity. 

The  judgment  herein  should  be  reversed  and  a  new  trial 
granted,  with  costs  to  abide  the  event.  ^ 

Vanx,  J.  I  concur  for  reversal,  but  upon  a  more  radical 
ground.  While  the  defendant  could  have  adopted  a  rule 
that  would  cover  a  payment  made  in  good  faith  to  a  person 
in  possession  of  the  pass  book  of  a  deceased  depositoi*,  it  liad 
not  done  so  when  the  payments  in  question  were  made.  As 
its  rules  then  stood  such  a  payment  bound  the  depositor  while 
he  was  alive,  but  did  not  bind  his  estate  after  he  was  dead, 
for  they  expressly  provided  t^at  "on  the  decease  of  any 
depositor  the  amount  standing  to  the  credit  of  tlie  deceased 
shall  be  paid  to  his  or  her  legal  representatives  when  legally 
demanded."  Thi^  rule  is  absolute  and  a  part  of  the  contract. 
It  is  the  law  of  tlie  case  made  by  the  parties.  Tlie  language 
is  that  of  the  bank  and,  hence,  if  ambiguous,  is  to  be  con- 
strued in  favor  of  the  depositor,  who  is  not  responsible  for  the 
ambiguity.  If  we  add  to  it  in  effect  the  proviso  '*  but  pay- 
ment to  one  presenting  the  pass  book  of  a  deceased  depositor 
shall  be  good  unless  the  bank  has  notice  of  the  death,"  we 
make  a  new  contract.  I  repeat  as  applicable  to  the  case  in 
hand  what  we  recently  said  in  another  case:  "This  latter 
by-law  is  for  the  protection  of  the  depositor  who  can  no  longer 
protect  himself,  and,  therefore,  the  bank  is  bound  to  see  tliat 
payment  was  made  to  the  proper  person.  Payment  to  any 
other  person  is  made  at  the  bank's  peril."  {Mahon  v.  South 
lirooklyn  Savings  Tnstitudon,  175  N.  Y.  69,  72.) 

CuLLEN,  Ch.  J.,  O'Brien,  Bartlett,  Haight  and  Martin, 
JJ.  (and  Vann,  J.,  in  result  in  memorandum),  concur  with 
Werner,  J. 

Judgment  reversed,  etc. 
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Fernando  Baltes,  as  Executor  of  Edmund  Waring,  Deceased, 
Appellant,  v.  Union  Tbust  Company  of  New  York, 
Kespondent. 

Trust.  Where  an  agreement  creating  a  trust  in  personalty  provides 
for  the  payment  of  an  annuity  to  the  truster  and  upon  his  death,  for  a 
division  of  the  corpus  between  his  son  and  daughter,  and  after  the  death 
of  the  SOD,  who  was  the  trustee,  he  agrees  with  a  substituted  trustee  that 
in  consideration  of  the  annuity  beiug  provided  for  in  another  manner,  the 
latter  may  divide  the  ccn'pits  between  liis  daughter  and  his  son's  widow^, 
which  was  done,  and  subsequently  the  daughter  predeceases  him,  assum- 
ing that  the  original  direction  for  the  division  of  the  carpus  between  the 
children  was  contingent  upon  their  surviving  him  and  that  he  had  an 
interest  therein  as  remainderman  and  also  assuming  that  the  trust  was  inde- 
structible under  the  statute  (1 K.  S.  780,  §  65),  nevertheless  his  interest  was 
disposed  of  by  his  substituted  agreement,  which,  while  it  could  not  affect 
or  destroy  his  rights  as  life  tenant,  could  and  did  dispose  of  any  interest 
he  may  have  had  as  remainderman  and,  therefore,  upon  his  death  his 
executor  has  no  interest  in  the  corptts, 

Baltes  V.  Union  Trust  Co.,  74  App.  Div.  680,  affirmed. 

(Argued  December  8,  1904;  decided  December  80,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
August  6,  1902,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  Ilaldnne  and  Edward  K,  Jones  for  appellant. 
The  agreement  of  February  19,  1887,  whereby  the  parties 
agreed  to  distribute  the  trust  property  is  absolutely  void. 
{N',  Y.  L.  Ins.  (&  Trust  Co.  v.  Hoyt^  161  N.  Y.  1 ;  Rone  v. 
Schaick^  7  Paige,  234: ;  L  Amourev^  v.  Van  Rensselaer^  1 
Barb.  Ch.  34 ;  Vail  v.  Vail^  7  Barb.  235  ;  Cruger  v.  Jones^ 
18  Barb.  467 ;  Learned  v.  Tallmadge^  26  Barb.  443  ;  Post  v. 
Soover^  39  Barb.  321  ;  Laliens  v.  Dupasseur^  56  Barb.  266 ; 
Priessinger  v.  Sharj),  27  J.  &  S.  375  ;  (rreer  v.  Chester^  62 
Hun,  329 ;  Raymond  v.  Boohester  Trust  Co.^  75  Hun,  289.) 
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Wheeler  JI.  Peckham  for  respondent.  The  agreement  of 
February  19,  1887,  is  valid  and  effective.  {Ham  v.  Van 
Orden,  84  N.  Y.  257;  Griffin  v.  Shepard,  124  N.  Y.  70; 
Hennessy  v.  Patterson^  85  N.  Y.  91  ;  Knowlton  v.  Athina^ 
134  N.  Y.  318;  Miller  v.  Emana,  19  K  Y.  385 ;  Belmont  v. 
O'Brien,  12  N.  Y.  394;  Croolcea  v.  (7aww^y  of  Kings,  97 
K  Y.  446;  4  Kent's  Cora.  303,  304;  1  Perry  on  Trusts, 
§§  386,  386a ;  2  Perry  on  Trusts,  §  920 ;  Fowler's  Real  Prop. 
Law,  285.)  There  was  no  reversion  either  in  "William  or 
Edmund,  and  under  the  instrument  of  March  16,  1881,  the 
whole  estate  in  the  personal  property  was  vested  in  "William 
and  Katharine  subject  to  the  execution  of  the  trust  in  favor 
of  Edmund  for  his  annuity  of  $4,800.  {Campbell  v.  Stokes, 
142  N.  Y.  23 ;  Aldridge  v.  Aldridge,  43  App.  Div.  411 ; 
Canjield  v.  Fallon,  43  App.  Div.  561  ;  Matter  of  Seaman, 
147  N.  Y.  69 ;  Matter  of  Lan<idon,  153  IS".  Y.  9 ;  Mai,Ur  of 
Green,  153  N.  Y.  12«;  Matter  of  Yomig,  145  N.  Y.  535; 
Matter  of  Brown,  154  N.  Y.  313 ;  Hersee  v.  Simpson,  154 
N.  Y.  496 ;  Boioen  v.  Chase,  94  U.  S.  812  ;  98  U.  S.  254 ;  Goe- 
lei  V.  Wolf  113  N.  Y.  405 ;  Murthxi  v.  Wilcox,  47  App.  Div. 
526  ;  Matter  of  Ilarheck,  161  K  Y.  211.)  Even  if  Edmund 
Warily  or  his  executor  could  have  any  estate  in  the  half  that 
would  have  gone  to  Mrs.  Secor  had  she  survived  him,  plain- 
tiff has  suffered  no  injury,  for  the  identical  property  was 
delivered  to  Mrs.  Secor,  and  on  her  death,  under  her  will, 
went  to  and  is  now  in  the  possession  of  her  children,  the  very 
persons  to  whom  it  was  devised  by  the  will  of  Edmund 
Waring.  {Chrichton  v.  Chrichton,  L.  R  [2  Ch.  1895]  853; 
Kirk  V.  Kirk,  137  N.  Y.  514.) 

CuLLEN,  Ch.  J.  Though  this  case  was  argued  before  us 
with  great  elaboration  we  think  there  is  a  conclusive  objection 
to  the  maintenance  of  the  action  which  renders  it  necessary 
to  discuss  only  that  single  point.  The  claim  of  the  plaintiflE 
is  that  his  testator,  one  Edmund  Waring,  on  the  16th  day  of 
March,  1881,  transferred  certain  securities  to  his  son,  William 
E.  Waring,  in  trust  to  collect  the  income  thereon  and  pay 
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therefrom  to  said  Edmund  Waring  the  sum  of  $4,800 
annually,  the  surplus  income  to  be  divided  equally  between 
the  grantor's  two  children,  said  William  E.  Waring  and  Kath- 
arine G.  Secor,  and  upon  the  death  of  said  Edmund  Waring 
to  distribute  tlie  principal  or  corpus  between  said  children. 
Tlie  defendant  denies  that  the  trust  estate  proceeded  from 
Edmund,  and  the  trial  court  so  held,  but  it  is  not  necessary  to 
enter  into  an  inquiry  on  that  subject.  The  trust  was  evidenced 
by  a  declaration  signed  by  Edmund  Waring,  Katharine  G. 
Secor  and  William  E.  Waring.  William  E.  Waring  died 
October  13th,  1882,  leaving  a  will  by  which  he  bequeathed 
all  his  estate  to  his  widow,  Fredericka.  After  his  death  the 
defendant  was  appointed  trustee  to  carry  out  the  trust  declared 
in  the  instrument  hereinbefore  referred  to.  Fredericka,  the 
widow  of  William,  refused  to  surrender  the  trust  securities  to 
the  defendant,  claiming  that  the  property  belonged  to  her 
testator,  and  that  the  instrument  created  no  trust  but  simply  a 
personal  covenant  on  the  part  of  said  William  to  make  certain 
annual  payments.  Thereupon  the  defendant  brought  an  action 
in  replevin  against  said  Fredericka  and  recovered  possession  of 
the  trust  securities.  After  that,  on  February  18,  1887, 
Edmund  Waring,  Katharine  G.  Secor,  Fredericka  W.  Waring 
and  the  defendant  entered  into  an  agreement  under  their 
iiands  and  seals  which,  after  reciting  tlie  litigation  between 
the  parties  and  a  desire  that  the  same  should  be  terminated 
and  that  the  trust  property  should  be  forthwith  divided 
between  Katharine  Secor  and  Fredericka  Waring,  provided 
that  the  burden  of  the  annual  payments  to  Edmund  Waring 
should  be  transferred  from  the  personalty,  lield  in  trust  as 
before  mentioned,  to  the  income  of  certain  real  estate  held 
under  a  substantially  similar  trust,  and  that  said  personal 
property  and  securities,  after  deducting  therefrom  certain 
amounts  necessary  to  defray  the  expenses  of  the  litigation, 
should  be  paid  over  to  said  Fredericka  and  Katharine,  share 
and  share  alike.  Acting  under  this  deed  the  defendant  did 
transfer  the  trust  estate  to  Katharine  and  Fredericka.  The 
annuity  provided  for  by  the  original  trust  agreement  was  paid 
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to  Edmund  Waring  during  his  life,  or  at  least  no  claim  is  made 
in  this  action  for  any  arrears  of  that  annuity.  Katharine 
Secor  died  March  9tii,  1892,  leaving  children  and  grandchil- 
dren. Edmund  Waring,  the  plaintiffs  testator,  died  August 
15th,  1895,  leaving  a  will  by  which  he  bequeathed  his  prop- 
erty to  Katharine  Secor  if  nhe  survived  him,  or  if  she  died 
before  him,  then  to  her  children. 

The  plaintiffs  contention  is  that  under  the  original  trust 
agreement  the  direction  to  divide  the  corpus  of  the  trust 
estate  on  Edmund's  deatli  between  his  two  children  was  con- 
tingent upon  such  children  surviving  him,  and  that  as  both 
said  children  predeceased  liim  the  corpus  on  his  own  death 
reverted  to  his  estate  as  undisposed  of  by  the  trust  deed. 
We  will  assume,  but  for  the  argument  only,  that  such  is  the 
proper  construction  of  the  trust  deed.  The  plaintiff  then 
furtlier  contends  that  the  deed  of  1887  was  inoperative  and 
void,  because  tlie  trust  was  indestructible  under  our  statutes 
and  constituted  no  justification  for  the  defendant's  surrender 
and  distribution  of  the  trust  estate.  Assuming  that  the  trust 
in  favor  of  the  plaintiffs  testator  was  indestructible  (See,  how- 
ever, Schenck  v.  Barnes^  156  N.  Y.  316),  and  that  the  case 
falls  within  the  provision  of  the  statute,  "where  the  trust 
shall  be  expressed  in  tlie  instrument  creating  the  estate, 
every  sale,  conveyance  or  other  act  of  the  trustees  in  contra- 
vention of  the  trust,  shall  be  absolutely  void "  (1  R.  S.  730, 
sec.  65),  we  cannot  see  how  that  principle  in  any  way  limits  or 
qualifies  the  effect  of  the  deed  of  1887  over  the  corpus  of  the 
estate  or  the  remainder  therein  after  the  death  of  Edmund 
Waring.  If  the  trust  was  indestructible  it  was  so  because 
under  our  statute  the  interest  of  Edmund  in  the  trust  income 
or  annuity  was  inalienable.  The  estate  of  the  trustee  was 
limited  to  the  life  of  the  annuitant  Edmund  Waring.  The 
trustee,  like  every  life  tenant,  was  doubtless  bound  to  pre- 
serve the  trust  estate  in  its  possession  for  the  benefit  of 
those  entitled  to  it  upon  the  expiration  of  the  trust  but  not  at 
all  as  against  such  remaindermen.  It  was  only  the  interest 
of  Edmund  as  equitable  life  tenant  that  was  inalienable.    The 


1904.]  Baltks  v.  Union  Trust  Co.  187 

N.  Y.  Rep.]        Opinion  of  the  Court,  per  Cullen.  Ch.  J. 


remainder  after  his  death  in  wliomsoever  it  was  vested  was 
alienable,  devisable  and  descendible  the  same  as  any  other 
interest  in  property.  (Sheridafi  v.  Il&use^  4  Keyes,  569  ; 
Moftre  V.  Littel^  41  N.  Y.  ^% ;  Griffin  v.  Shepard^  124 
N.  Y.  70.)  Assuming  that  the  action  of  the  defendant 
was  a  spoliation  of  the  trust,  against  whom  was  it  such  a 
spoliation  ?  Possibly  against  Edmund  Waring  as  equitable 
life  tenant,  but  not  against  Ednmnd  Waring  as  remain- 
derman, for  he,  under  his  hand  and  seal,  expressly  assented 
to  the  distribution.  It  is  merely  the  accident  of  this  particu- 
lar case  that  the  l^eneficiary  of  the  trust  and  the  owner  of  the 
remainder  were  the  same  person.  The  right  of  that  person 
to  dispose  of  the  remainder  or  reversion  was  not  in  any  respect 
limited  or  qualified  by  the  fact  that  he  was  also  the  beneficiary 
of  the  trust.  He  stood  towards  that  remainder  exactlv  the 
same  as  Mrs.  Secor.  No  one  will  contend  that  if  Mrs.  Secor 
had  survived  her  father  she  could  have  required  the  trustee 
on  that  occurrence  to  again  pay  over  to  Iier  her  share  of  the 
trust  estate  on  the  ground  that  the  original  payment  to  her 
by  the  trustee  was  in  contravention  of  its  duty.  The  situation 
of  Edmund  as  reversioner  is  exactly  tlie  same.  Though  the 
eorjjiis  was  not  paid  directly  to  him,  it  was  paid  in  accordance 
with  his  directions.  The  case  of  Douglas  v.  Cruger  (80 
X.  Y.  15)  is  in  precise  point  on  this  question.  Thei-e  was  a 
trust  in  lands  for  a  woman  during  coverture,  remainder  to  her 
if  she  survived  her  husband.  The  trustee  conveyed  the  prop- 
erty to  the  cestui  que  trust,  who  thereafter  mortgaged  the 
same.  It  was  held  that  while  the  mortgage  was  void  as  to 
the  trust  term,  it  was  a  valid  lien  on  the  remainder.  (See, 
also,  iraf7i  v.  Va?i  Orden,  84  N.  Y.  257.) 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Gray,  O'Brien,  Bartlett,  Haight,  Martin  ftnd  Vann, 
JJ.,  concur. 

Judgment  ftffirmed. 
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John  Brunnemer,  as  Receiver  of  the  Property  of  James  M. 
Connelly,  a  Judgment  Debtor,  Respondent,  v.  Cook  & 
Bernheimer  Company  et  al.,  Appellants,  and  Frank  L. 
Entwistle,  as  Trustee  of  the  Estate  of  James  M.  Connelly, 
Respondent. 

Supplementary  Proceedings  —  Equitable  Action  by  Rbgbiter  to 
Set  Aside  Chattel  Mortoaob.  A  receiver,  appointed  in  proceedings 
supplementary  to  an  execution  issued  on  a  judgment  against  a  mortgagor 
of  chattels,  may  maintain  an  action  for  an  accounting  by  the  mortgagee 
who  has  sold  the  mortgaged  goods  and  become  the  purchiuser,  upon  the 
ground  that  the  mortgage  was  void  because  not  filed  in  the  proper  county. 

Brunnsmer  v.  Cook  dt  Bernhedmer  Co.y  89  App.  Dlv.  406,  diodified. 

(Submitted  December  2,  1904;  decided  December  30,  1904.) 

w 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  11,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
and  of  defendant  Entwistle  as  trustee  entered  upon  a  decision 
of  the  court  on  trial  at  Special  Ternu 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Moses  Felten^teiii  for  appellants.  The  plaintiff,  as  a  receiver 
in  supplementary  proceedings,  cannot  maintain  this  action* 
{Sheldon  y.Wlckham^  1(>1  N.  Y.  500;  Stephens  v.  M,  B, 
Co.^  160  N.  Y.  178  ;  (Jastleniaih  v.  Ppyoj\  55  App.  Div.  515  ; 
Stewart  v.  CoU^  43  Hun,  164.)  Neither  the  trustee's  plead- 
ing nor  the  findings  in  his  favor  supports  a  recovery  upon 
either  of  the  three  causes  of  action  he  sets  out  in  his  answer. 
{Muller  V.  Bruss,  8  Am.  Bank.  Eep.  442;  Matter*  of  jS\  Y. 
K  P.  Co.,  X.  Y.  L.  J.  Sept.  20,  1901.)  The  finding  in  the 
terms  of  the  decision  in  favor  of  the  trustee  for  $396,  the 
value  of  the  liquor  tax  certificate,  does  not  entitle  the  trustee 
to  the  judgment  recovered.  {Niles  v.  Mathiisa,  162  X.  Y. 
647 ;  McNealij  v.  Wely,  166  N.   Y.   124 ;  Schreider  v.   C. 
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Bankj  74  App.  Div.  478 ;  Benedict  v.  Deschel^  77  App.  Div. 
276.)  The  judgment  in  favor  of  tlie  trustee  for  tlie  sum  of 
$450,  the  difference  between  the  amount  secured  by  the  mort- 
gage and  the  price  which  tlie  property  realized  at  the  sale,  is 
sustained  neither  by  the  allegations  of  his  pleadings  nor  by 
the  findings  in  the  case  nor  is  it  warranted  as  a  matter  of  law. 
{Steioart  v.  Piatt,  101  IT.  S.  731.) 

/.  Heixry  Harris  for  plaintiff,  respondent.  A  receiver  in 
supplementary  proceedings  can  maintain  this  action.  {Bost- 
wick  V.  MencJc,  40  N.  Y.  383  ;  Gilbert  v.  Clarke,. 10  Daly, 
316 ;  Kitchen  v.  Lower y,  127  X.  Y.  58 ;  Mandeville  v. 
Avery,  124  N.  Y.  377  ;  Stephen  v.  Perrine,  143  N.  Y.  476  ; 
Thompson  v.  Van  Yechten,  27  N.  Y.  568.) 

Atigiistus  J.  Koehlsr  for  respondent  trustee. 

Per  Curiam,  The  plaintiff  is  the  receiver  of  James  M. 
Connelly,  a  judgment  debtor,  appointed  in  proceedings  sup- 
plementary to  executions  issued  on  several  judgments  obtained 
against  said  Connelly.  The  appellant,  the  Cook  &  Bern- 
heimer  Company,  was  the  holder  of  a  chattel  mortgage  for 
the  sum  of  $2,050  made  bv  said  Connelly,  which  covered  the 
fixtures  in  his  saloon.  Tliis  mortgage,  as  found  by  the  trial 
court,  was  not  filed  in  the  county  where  the  mortgagor 
resided.  Subsequently  the  appellant  seized  the  mortgaged 
chattels,  together  with  other  property  of  the  judgment  debtor 
not  covered  by  said  mortgage,  sold  the  same  to  satisfy  the 
mortgage  debt  and  at  such  sale  became  the  purchaser.  The 
claims  of  the  various  creditors  whom  the  plaintiff  represents 
accrued  prior  to  the  mortgage  sale,  but  judgments  were  not 
recovered  on  them  until  subsequent  to  the  sale.  The  respond- 
ent, defendant  Entwistlc,  is  the  trustee  in  bankruptcy  of  the 
estate  of  said  Connelly  appointed  as  such  subsequent  to  the 
mortgage  sale,  but  prior  to  the  recovery  of  the  aforesaid  judg- 
ments. The  action  originally  was  brought  against  the  Cook  & 
Bernheimer  Company  to*  compel  that  defendant  to  account  to 
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the  plaintiff  for  the  vahie  of  the  mortgaged  chattels  on  the 
ground  that  said  mortgage  was  void  as  against  the  plaintiff^s 
judgments  because  it  was  not  properly  filed.  After  the  com- 
mencement of  the  action  the  trustee  in  bankruptcy,  on  his  own 
application  and  without  opposition  by  the  other  parties,  was 
made  a  party  defendant  thereto.  He  answered,  making  three 
claims  against  his  co-defendant :  JFtrst,  for  the  excess  in  value  of 
the  mortgaged  chattels  over  the  sum  for  which  they  were  sold. 
Second^  for  the  value  of  the  property  seized  by  the  appellant 
which  was  not  included  in  its  mortgage.  Thirds  for  the 
value  of  a  liquor  tax  certificate  transferred  by  the  bankrupt  to 
the  defendant  in  fraud  of  the  Bankruptcy  Act.  The  trial 
court  found  the  value  of  the  mortgaged  chattels  exceeded 
$3,800,  aiul  awarded  the  plaintiff  the  amount  due  on  the 
judgments  which  he  represented,  the  sum  of  $2,670.22.  It 
awarded  to  the  trustee  in  bankruptcy  his  second  and  third 
claims  against  its  co-defendant.  It  disallowed  his  first  claim, 
the  value  of  the  mortgaged  chattels  in  excess  of  the  price  for 
which  they  were  sold,  but  in  lieu  thereof  awarded  him  the  sur- 
plus arising  on  the  sale,  that  is  to  say,  the  difference  between 
the  mortgage  debt  and  the  sum  of  $2,500,  for  which  the  prop- 
erty was  sold.  That  judgment  was  unanimously  affirmed 
by  the  Appellate  Division  and  an  appeal  was  taken  to  this 
court. 

The  appellant  cliallenges  the  right  of  the  plaintiff  to  main- 
tain the  action  at  all.  He  concedes  that  the  case  of  Stephens 
V.  Perrlne  (143  N.  Y.  476)  is  an  authority  in  support  of  the 
action,  but  insists  that  that  case  has  Ijeen  overruled,  or  at  least 
its  authority  seriously  impaired,  by  the  subsequent  decisions 
of  this  court  in  Stephens  v.  Merulen  Britannia  Company 
(160  N.  Y.  178)  and  Sheld^jn  v.  Wickham  (161  N.  Y.  500). 
We  think  otherwise.  The  Stephens  case  decided  that  though 
the  creditor  could  not  attack  an  unfiled  chattel  mortgage  until 
he  recovered  a  judgment  on  his  claim,  still  that  a  seizure  and 
sale  by  the  mortgagee  prior  to  a  recovery  of  any  judgment 
did  not  vest  title  in  him  and  that  he  was  liable  to  account  for 
the  value  of  the  property  to  the  creditor.     It  was  also  held 


19()4.]        Brunxkmeb  v.  Cook  &  £ernh£IMEr  Co.  191 


N.  Y.  Rep.]  Opinion  Per  Curiam. 


that  the  action  was  properly  brought  by  a  receiver  in  supple^ 
mentary  proceedings.  All  that  was  decided  in  the  Meriden 
Britannia  case  was  that  an  action  at  law  for  the  conversion 
of  the  mortgaged  chattels  could  not  be  maintained  by  the 
receiver.  It  is  not  an  authority  for  the  proposition  that  tlie 
mortgagee  was  not  liable  in  equity  to  account  to  the  creditor 
or  liis  receiver.  The  Sheldon  case  merely  decided  tiiat  an 
assignee  for  the  benefit  of  creditors  could  not  maintain  the 
action  because  he  had  no  other  rights  than  those  of  his  assignor, 
as  to  whom  the  untiled  mortgage  was  valid,  except  as  those 
rights  had  been  further  extended  by  the  statute,  which  was 
not  broad  enough  to  include  such  a  case.  The  authority  of 
Stephens  v.  Pennne^  therefore,  stands  in  full  force. 

We  cannot  see  any  principle,  however,  on  which  the  sur- 
plus realized  on  the  sale  of  the  mortgaged  chattels  over  the 
amount  of  the  mortgage  debt  could  be  justly  awarded  to  the 
trustee  in  bankruptcy.  The  mortgage  seems  to  have  been 
good  as  against  him  {Steioart  v.  Platt^  101  TJ.  S.  731),  or  at 
least  the  ruling  of  the  trial  court  to  that  effect  has  not  been 
challenged  bj  either  respondent.  Doubtless  if  there  were  in 
reality  a  surplus  on  the  mortgage  sale  the  trustee  in  bank- 
ruptcy would  be  entitled  to  it,  but  the  surplus  was  entirely 
tictit]<^us.  The  propert}'  brought  only  $2,500,  the  mortgage 
was  $2,050.  Had  the  title  to  the  property  been  unincum- 
bered there  would  have  been  a  surplus  of  $•150.  But  the 
chattels  instead  of  being  unincumbered  were  subject  to  the 
claims  of  creditors,  which  the  very  judgment  before  us  estab- 
lishes at  $2,600.  This  exceeds  the  sum  for  wliich  the  chat- 
tels were  sold,  and  the  result  is  that,  instead  of  there  having 
been  a  surplus,  the  appellant,  by  the  sale,  realizes  nothing 
on  its  mortgage  debt.  The  trial  court  made  some  errors 
in  its  rulings  on  evidence,  but  we  do  not  think  they  are 
of  such  vital  importance  as  to  require  a  revei^sal  of  the  entire 
judgment. 

The  judgment  appealed  from  should  be  modified  i)y  deduct- 
ing from  the  recovery  awarded  Entwistle,  as  trustee  in  bank- 
ruptcy, the  sum  of  $450,  with  interest  thereon  from  Novera- 
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ber  18th,  1899,  and  as  modified  affirmed,  with  costs  to  the 
plaintiff  respondent,  but  without  costs  to  respondent  Entwistle, 
tt"U8tee. 

CuLLEN,  Ch.  J.,  Gray,  O'Brien,  Babtlett,  Haight,  Mar- 
tin and  Vann,  JJ.,  concur. 

Judgment  accordingly. 

Erie  Eailroad  Company,  Appellant,  v.  Cmr  of  Buffalo 

et  al.,  Respondents. 

Buffalo  (City  of)  —  Contract  of  Grade  Crossing  Oomxissionbrs 
WITH  Railroad  Company  —  When  Failure  op  Commission  to  Comply 
with  Provisions  Thereof  Entitles  Company  to  Injunction.  Where  a 
conti'act  between  a  railroad  company  and  commissioners  appointed  under 
the  Buffalo  Grade  Crossing  Acts  (L.  1888,  ch.  345,  as  amended)  provided 
that  certain  structures  designed  to  abolish  or  mitigate  the  evils  of  grade 
crossings  should  be  constructed,  that  each  party  should  bear  a  certain  por- 
tion of  the  expense,  that  a  viaduct  on  Perry  street  should  not  be  erected 
until  "  the  work  on  other  streets  is  finished  »  ♦  *  and  until  it  shall 
be  determined  by  two-thirds  of  the  commissioners  that  the  construction 
of  said  work  (Perry  street)  is  necessary/*  the  company  is  entitled  to  an 
injunction  restraining  the  erection  of  the  viaduct  until  the  commissioners 
have  performed  the  conditions  precedent,  where  it  appears  that  the  work 
on  the  other  streets  is  unfinished  and  that  the  necessity  for  its  erection 
was  determined,  not  by  the  votes  of  two-thirds  of  the  whole  board  of  ten 
commissioners,  but  by  the  votes  of  but  six  commissioners,  and  the  fact 
that  there  were  two  vacancies  in  the  board  does  not  alter  the  situation : 
an  objection  that  the  plaintiff  has  an  adequate  remedy  at  law  in  that  it 
can  successfully  resist  the  payment  of  its  proportion  of  the  expense  is 
untenable,  since  such  a  case  comes  within  the  rule  that  when  a  defendant 
has  an  ultimate  right  to  do  the  act  sought  to  be  restrained,  but  only  upon 
some  condition  precedent,  and  compliance  with  the  condition  is  within 
the  power  of  the  defendant,  an  injunction  will  almost  universally  be 
granted  until  the  condition  is  complied  with. 

Erie  R.  R.  Co.  v.  City  of  Buffalo,  98  App.  Div.  458,  reversed. 

(Argued  December  13,  1904;  decided  December  30,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  1>,  1904,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  tlie  complaint  by  the  court  on 
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trial  at  Special  Term ;  also  appeal  from  an  order  of  said 
Appellate  Division  entered  July  6,  1904,  whioli  affirmed  an 
order  of  Special  Term  vacating  a  temporary  injunction. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

William  Z.  Marcy  and  Addbert  Moot  for  appellant.  The 
acts  of  the  commissioners  and  the  city  in  attempting  to  con- 
struct the  Perry  street  viaduct  were  illegal,  unlawful  and  with- 
out power.  (L.  1888,  cli.  345  ;  L.  1890,  ch.  255  ;  L.  1892,  ch. 
353;  L.  1895,  ch.  1039;  ifatter  of  Limngston,  121  N.  Y. 
94;  Z.  F.  Ey.  Co.  v.  Adam,  176  N.  Y.  420;  PeopU  v. 
O'Brien,  111  N.  Y.  1 ;  People  ex  rel,  v.  Adams,  74  App. 
Div.  613 ;  State  v.  Bd,  of  Education,  35  Ohio,  368 ;  N.  J, 
H,  Co.  V.  Suydam,  17  N.  J.  L.  47;  Ex  parte  Wilcox,  7  Cow. 
402 ;  Thompson  on  Corp.  §§  726,  3917.)  Plaintiff,  as  a  party 
to  an  executory  contract  which  is  .being  violated  by  the  other 
contracting  party,  is  entitled  to  an  injunction  prohibiting  the 
city  from  violating  its  provisions  because  not  only  are  the  acts 
of  the  commissioners  without  power  and  unlawful  but  plain- 
tiff has  no  adequate  redress  at  law.  (2  High  on  Injunctions 
[3d  ed.],  §  1135 ;  McElroy  v.*  Kansas  City,  21  Fed.  Rep. 
257 ;  U.  P.  R.  R.  Co.  v.  R.  I.  R.  R.  Co.,  163  U.  S.  564 ; 
W.  U.  T.  Co.  V.  R.  i&  B.  T.  Co.,  42  N.  J.  Eq.  311 ;  2  Addi- 
son on  Cont.  [8th  ed.]  706  ;  S.  F.  C  Co.  v.  Seigel- Cooper  Co., 
157  N.  Y.  60 ;  Lacy  v.  Hauch,  12  Wkly.  L.  B.  209 ;  God- 
dart  V.  American  Queen,  44  App.  Div.  454 ;  S.  P.  Co,  v. 
M.  B.  Co.,  33  App.  Div.  409.) 

De  Witt  Clinton  ^nd  Spen^cer  Clinton  for  respondents.  The 
plaintiff^s  complaint  does  not  show  a  cause  of  action  against 
the  defendants  under  section  1925  of  tlie  Code  of  Civil  Pro- 
cedure. {Talcott  V.  City  of  Buffalo,  125  N.  Y.  280 ;  Ziegler 
V.  Chopin,  126  N.  Y.  342.)  The  grade  crossing  commission- 
ers are  alone  clothed  with  the  power  to  decide  upon  the  neces- 
sity for  a  viaduct  in  Perry  street  over  the  tracks  of  the  Erie 
Eailroad  Company.    (L.  1892,  ch,  353.)    The  plaintiff  has 
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not  nor  will  it  saffer  any  damage  by  the  coiiBtruction  of  the 
viaduct  in  Perry  street.  {Reynolds  v.  Everetty  144  N.  Y. 
189 ;  W.  E.  E.  Co.  v.  Nolan,  48  N.  Y.  513  ;  Bra^  v.  Eath- 
hone,  153  N.  Y.  435 ;  McHenry  v.  Jewebt,  90  N.  Y.  58.) 

Werner,  J.  This  action  was  brought  to  restrain  the  build- 
ing of  a  viaduct  at  the  intersection  of  a  branch  of  the  plain- 
tiff's railroad  with  Perry  street  in  the  city  of  Buffalo.  The 
viaduct  was  cornpreheuded  in  the  general  plan  adopted  by  the 
grade  crossing  commissioners,  pursuant  to  which  plan  they 
entered  into  contracts  with  various  railroad  corporations  for 
the  erection  of  such  structures  as  would  relieve  the  city  fi*om 
the  dangers  and  inconveniences  of  grade  crossings.  Among 
other  contracts  thus  entered  into  was  one  between  the  plain- 
tiff and  the  commissioners,  dated  February  8th,  1895,  which 
provided  for  certain  structures  designed  to  abolish  or  mitigate 
the  evils  of  grade  crossings  along  the  plaintiff's  line  of  rail- 
road within  the  city  of  Buffalo,  and  specified  the  proportion 
of  the  cost  which  each  of  the  parties  should  bear.  This  con- 
tract, after  enumerating  the  details  relating  to  a  number  of 
these  structures,  proceeds,  so  far  as  material  to  this  controversy, 
as  follows:  ^^ Eleventh. —  It  is  agreed  that  all  the  work 
described  in  the  section  of  the  General  Plan  under  the  head- 
ing *  Perry  Street :  Erie  R.  K.,'  as  sliown  on  Detail  Plan  No. 
8,  shall  not  be  undertaken  by  the  City  or  the  Company  for 
the  present,  but  that  the  consideration  thereof  shall  be  deferred 
until  the  work  on  the  other  streets  is  finished  (except  in  the 
event  of  the  construction  in  said  Perry  street,  at  said  crossing, 
of  a  street  surface  railroad  before  the  completion  of  the  work 
on  all  such  other  streets),  and  until  it  shall  be  determined  by 
two-thirds  of  the  Commissioners  that  the  construction  of  said 
work  is  necessary."  The  remaining  portion  of  the  paragraph 
is  immaterial,  because  it  relates  to  certain  matters  which  wero 
only  to  be  considered  in  the  event  that  a  street  surface  rail- 
road should  be  constructed  in  Perry  street  before  the  co?n- 
plelion  of  the  work  in  the  *'  other  streets  "  referred  to  in  tha* 
part  of  the  eleventh  paragraph  of  the  contract  above  quoted. 
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In  the  month  of  March,  1903,  the  grade  crossing  commis- 
eioners  adopted  a  resolution  to  proceed  with  work  on  the 
Perry  street  viaduct,  which  is  the  one  referred  to  in  the  above- 
quoted  clause  of  the  contract,  and  when  proceedings  were 
taken  to  caiTy  the  resolution  into  effect,  the  plaintiff  brought 
this  action.  A  temporary  injunction  was  granted  in  accord- 
ance with  the  plaintiff's  prayer  for  relief.  This  injunction 
was  subsequently  vacated,  but  the  parties  entered  into  a.  stip- 
ulation staying  proceedings  pending  the  determination  of  the 
issues.  The  case  was  tried,  and  although  every  material  fact 
was  found  in  favor  of  the  plaintiff,  it  was  defeated  by  adverse 
conclusions  of  law  which  resulted  in  the  dismissal  of  the  com- 
plaint. The  judgment  entered  upon  that  decision  was  affirmed 
at  the  Appellate  Division.  The  latter  court  seems  to  have 
based  its  decision  primarily  upon  the  plaintiff's  failure  to 
meet  the  requirements  of  the  taxpayers'  statute  (Code  Civ. 
Pro.,  Sec.  1925)  as  enunciated  in  Talcott  v.  City  of  Buffalo 
(125  N.  Y.  280);  Ziegler  v.  Chapin  (126  N.  Y.  342),  and 
other  kindred  cases  cited. 

We  shall  not  discuss  the  question  whether  plaintiff's  allega- 
tions and  proofs  are  sufficient  to  support  a  taxpayer'^  action, 
because  there  is  another  point  of  view  which  gives  the  case  a 
different  aspect  and  entitles  the  plaintiff  to  relief.  The  plain- 
tiff is  a  party  to  the  contract  as  well  as  a  taxpayer,  and  when  its 
claims  in  the  latter  capacity  have  been  disposed  of  the  ques- 
tion still  remains  whether  it  has  alleged  and  proved  facts  that 
give  it  «  standing  in  court  on  account  of  its  direct  interest  in 
the  contract.  The  complaint  and  the  findings  set  fortli  facts 
which  clearly  show  the  nature  and  extent  of  plaintiff's  interest 
as  a  party  to  the  contract,  and,  for  reasons  which  we  hope  to 
make  clear  as  the  discussion  proceeds,  we  think  the  courts 
below  erred  in  holding  that  the  plaintiff's  failure  to  establish 
a  taxpayer's  cause  of  action  made  it  necessary  to  dismiss  the 
complaint. 

The  general  powers  and  duties  of  the  grade  crossing  com- 
missioners need  not  be  discussed  at  length.  They  are  not  only 
fully  set  forth  in  the  statute  creating  the  commission  and  its 
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several  amendments  (Laws  1888,  1890,  1892,  1895,  1897),  but 
they  have  also  been  the  subject  of  review  and  construction  in 
tliis  court.  (176  !N.  Y.  420.)  Suffice  it  to  say,  therefore,  that 
among  the  duties  imposed  upon  the  commissioners  were  those 
of  adopting  a  general  plan  which,  when  adopted,  could  not  be 
extended,  but  could  be  modified,  altered  or  amended  as  to  any 
detail.  Coupled  with  these  duties  were  the  right  to  deter- 
mine at  what  time  and  in  what  order  any  of  the  work  pro- 
jected in  pursuance  of  the  general  and  detail  plan  should  be 
done ;  and  the  power  to  enter  into  contracts  with  the  railroad 
companies  affected  by  the  proposed  changes,  which  contracts 
"  shall  be  binding  upon  tlie  City,"  and  which  "  by  agreement 
with  the  contracting  company,"  the  commissioners  may 
"  alter,  modify  or  chanoce." 

The  substance  of  the  plaintiff's  alleged  grievance  as  a  party 
to  the  contract  is,  that  the  commissioners  are  threatening 
forthwith  to  build  the  viaduct  in  Perry  street,  although,  by 
the  express  terms  of  the  eleventh  clause  of  the  contract  that 
was  not  to  be  done  until  "  the  work  on  the  other  streets  is 
finished  *  *  *  and  until  it  shall  be  determined  by  two- 
thirds  of  the  Commissioners  that  the  construction  of  said  work 
(Perry  street)  is  necessary."  The  work  "  on  the  other  streets  " 
that  is  untinislied  according  to  the  finding  of  the  trial  court, 
is  as  follows  :  "  The  subway  in  William  street  and  the  foot- 
bridge at  Fulton  street  jjrovided  for  in  said  contract  have  not 
been  commenced." 

The  argument  in  support  of  the  judgment  herein  is,  that 
the  statute  imposes  upon  the  commissioners  the  duty  of 
determining  at  what  time  and  in  what  order  the  work  shall 
be  done  and,  therefore,  the  commissioners  have  no  right  to 
enter  into  any  contract  that  interferes  with  this  exercise  of 
oflicial  discretion  and  judgment.  The  difficulty  with  that 
argument  is  that  it  ignores  the  express  language  of  the  statute 
which  empowers  the  commissioners  to  enter  into  contracts 
with  railroads  that  shall  be  binding  upon  the  city  and  which, 
when  made,  can  only  be  abrogated  or  changed  with  the  con- 
sent of  the  contracting  railroad.      The  argument  further 
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ignores  the  fact  that  the  very  making  of  the  contract  by  the 
eleventh  clause  of  which  the  Perry  street  work  was  to  be 
deferred  until  tlie  other  work  was  finished,"  was  an  exercise  of 
the  judgment  and  discretion  vested  in  the  commissioners.  Tn 
view  of  these  considerations  we  fail  to  perceive  that  there  is 
any  conflict  between  the  provisions  of  the  contract  and  the 
statutory  duties  of  the  commissioners.  On  the  contrary,  the 
contract  and  the  statute  seem  to  be  in  literal  accord. 

But  this  is  not  all  there  is  of  the  question.  The  work  on 
Perry  street  was  not  only  to  be  deferred  until  the  "  other 
work  "  was  finished,  but  *'  until  it  shall  be  determined  by  two- 
thirds  of  the  Commissioners  that  the  construction  of  said 
work  (Perry  street)  is  necessary.''  The  only  resolution  of  the 
commissioners  upon  this  subject  that  has  been  brought  to  our 
attention  is  the  one  above  referred  to  as  having  been  adopted 
March  24th,  1903,  which  reads  as  follows :  "  The  Perry  street 
structure  over  the  Eric  Railroad  was  taken  up.  Mr.  Scheu 
moved,  Mr.  Ryan  seconded  :  That  the  work  should  now  be 
done."  This  resolution,  which  does  not  purport  to  determine 
that  "  the  construction  of  said  work  is  necessary,"  was  adopted 
by  the  vote  of  six  commissioners.  The  commission  as  created 
by  the  statute  consisted  of  ten  members.  The  resolution, 
therefore,  falls  short  of  the  requirements  of  the  contract  in 
two  particulars.  It  does  not  determine  that  the  Perry  street 
work  is  necessary,  and  it  was  not  adopted  by  the  requisite 
number  of  votes.  It  is  true  that  two  members  of  the  com- 
mission had  died  prior  to  the  adoption  of  the  resolution,  and 
that  their  places  had  not  been  filled,  but  the  statute  provided  a 
very  simple  and  effective  method  of  filling  vacancies.  Accord- 
ing to  .the  rules  which  govern  corporate  bodies,  and  delibera- 
tive or  elective  assemblies  composed  of  a  definite  number  of 
persons,  a  majority  of  the  whole  number  is  necessary  to  con- 
stitute a  legal  meeting,  and  the  number  necessary  to  constitute 
a  quorum  remains  the  same  even  though  there  may  be  vacan- 
cies in  the  membership.  (Thompson  on  Corporations,  sees. 
726,3917;  Statutory  Construction  Law,  sec.  19.)  Six  mem- 
bers would,  of  course,  constitute  a  majority  of  the  full  com- 


198  Erie  Kailroad  Co.  v.  City  of  Buffalo.        [Dec, 


Opinion  of  the  Court,  per  Werner,  J.  [Vol.  180. 

mission,  but  the  contract  provided  that  the  determination  as 
to  the  necessity  of  proceeding  with  tlie  Perry  street  work 
must  be  made  by  two-thirds  of  the  commissioners.  Applying 
the  rules  which  ordinarily  control  suoh  cases,  it  is  obvious  that 
this  means  two-thirds  of  the  whole  commission  and  not  two- 
thirds  of  the  survivors. 

Bdt  here  again  it  is  argued  that  the  terms  of  the  contract 
are  in  derogation  of  the  provisions  of  the  statute  which 
empowered  any  six  of  the  commissioners  to  enter  into  con- 
tracts with  raih*oad  companies,  and  again  the  argument 
ignores  the  basic  fact  that  any  contract  entered  into  by  not 
less  than  six  of  the  commissioners  shall  be  binding  upon  the  city, 
and  that  no  such  contract  shall  be  modified  or  changed  except 
by  agreement  with  the  contracting  railroad.  In  the  case  at 
bar  the  contracting  railroad  has  agreed  that  the  commissioners 
may  do  certain  work  in  the  future,  but  only  upon  the  fulfill- 
ment of  two  conditions,  the  first  of  which  was  that  the  other 
work  must  first  be  finished,  and  the  second  of  which  was  that 
the  necessity  of  the  deferred  work  must  be  determined  by  two- 
thirds  of  the  commissioners.  We  fail  to  discover  in  this  part 
of  the  contract  anything  that  is  at  war  with  the  statutory 
powers  or  duties  of  the  commissioners,  and  we  think  it  is  bind- 
ing upon  the  city. 

In  order  that  this  conclusion  may  hot  be  left  open  to  the 
criticism  that  we  are  giving  too  much  weight  to  what  may 
superficially  be  regarded  as  a  purely  technical  provision  of  the 
contract ;  and  that  we  attach  too  little  importance  to  the  mani- 
fold ditficulties  attendant  upon  such  a  great  work  as  that 
intrusted  to  the  defendant  commissioners,  it  may  not  be  out  of 
place  at  this  point  to  add  a  few  general  observations  as  to  the 
physical  conditions  which  probably  had  much  to  do  with  dic- 
tating the  feature  of  the  contract  under  discussion.  That 
portion  of  the  plaintiffs  railroad  which  crosses  Perry  street  is 
not  on  its  main  line,  but  is  only  a  branch.  Perry  street,  in 
the  vicinity  of  its  intersection  with  that  branch,  is  very  little 
traveled  and  is  lined  with  houses  of  the  humbler  sort  At  a 
short  distance  to  the  north  and  also  a  short  distance  south  of 
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Perry  street,  there  are  two  parallel  thoroughfares  which,  in 
the  general  plan  adopted  by  the  commissioners^  have  been 
provided  with  viaducts  that  will  accommodate  the  whole  sur- 
rounding section.  The  plaintiff's  share  of  the  cost  of  the 
Perry  street  viaduct  was  to  be  upwards  of  one  hundred  thou- 
sand dollars,  which  was  a  very  considerable  item  in  connec- 
tion with  the  other  burdens  that  had  been  cast  upon  it.  In 
these  circumstances  it  was  entirely  natural  and  reasonable  that 
the  matter  of  constructing  the  Perry  street  viaduct  should  be 
left  open  to  await  developments  that  might  render  this  part  of 
the  work  wholly  unnecessary.  'Such  an  arrangement  neces- 
sarily involved  some  method  of  procedure  to  make  it  binding 
and  effective.  The  method  chosen  was,  that  all  other  work 
on  that  line  should  first  be  done  before  the  Perry  street  work 
should  be  taken  up  for  consideration,  and  that  when  it  was  so 
taken  up,  the  determination  must  be  made  by  two-thirds  of 
the  commissioners.  The  determination  was  to  be  made  in 
the  light  of  experience  gained  by  work  actually  finished,  and 
by  a  sufficient  number  of  commissioners  to  reduce  to  a  mini- 
mum the  possibility  of  final  mistake.  It  is  quite  among  the 
possibilities  that  the  added  judgment  of  two  commissioners 
appointed  in  the  place  of  those  deceased  would  have  decided 
the  question  in  favor  of  the  plaintiff.  This  was,  therefore, 
not  a  mere  technical  provision  of  the  contract,  but  a  thing  of 
substance  depending  largely  upon  the  practical  outcome  of 
what  had  already  been  done. 

Quite  apart  from  the  foregoing  considerations,  however,  we 
think  the  gist  of  the  whole  controversy  may  be  expressed  in  a 
single  paragraph.  If  there  was  a  contract  as  to  the  Perry 
street  work,  it  is  made  binding  upon  the  city  by  the  explicit 
command  of  the  statute,  and  if  there  was  no  contract,  then 
the  commissioners  have  not  proceeded  in  compliance  with  the 
terras  of  the  statute.     (Sec.  3,  Grade  Crossing  Act.) 

Finally,  it  is  urged  for  the  respondents  that  the  action  can- 
not be  maintained  because  the  plaintiff  has  an  adequate 
remedy  at  law.  It  is  suggested  that  if  the  commissioners  are 
proceeding  in  violation  of  their  contract,  the  plaintiff  can  sue- 
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cessfully  defend  any  action  brought  against  it  to  recover  its 
proportion  of  tlie  cost  of  the  Perry  street  viaduct,  and  that,  in 
any  event,  its  damages  could  be  conveniently  and  accurately 
admeasured.  While  all  this  may  be  possible,  it  is  by  no 
means  clear.  Who  can  tell  in  what  particular  manner  and  at 
what  precise  cost  the  work  will  be  done  if  it  is  deferred  until 
the  other  work  is  finished  and  two-thirds  of  the  commissioners 
then  determine  that  it  shall  be  done  ?  Who  can  now  say 
what  bonds  will  sell  for  and  what  work  will  cost  when  that 
time  conies  ?  The  plaintiflE  is  not  only  a  party  to  the  contract, 
but  is  the  owner  of  adjaoenf  lands  that  will  be  affected  phys- 
ically and  pecuniarily  by  the  construction  of  a  viaduct  in 
Perry  street.  The  plaintiff's  position  is  to  be  considered,  not 
in  the  light  of  what  it  will  know  when  the  court  of  last  resort 
lias  passed  upon  the  question  involved,  but  by  reference  to 
conditions  which  existed  when  the  controversy  arose.  It  is 
more  than  probable  that  if  the  plaintiff  had  simply  rested  on 
its  supposed  legal  rights  and  had  relied  upon  its  defense  to  an 
action  for  the  recovery  of  its  proportion  of  the  cost  of  the  Perry 
street  viaduct,  it  would  have  been  met  with  the  embarrassing 
suggestion  that  it  had  looked  on  and  permitted  the  work  to 
progress  without  objection,  and  was,  therefore,  estopped  from 
claiming  that  it  was  not  liable.  But  even  if  no  such  question 
could  have  arisen,  there  would  still  have  remained  the  diffi- 
culty and,  perhaps,  tlie  impossibility  of  proving  its  damages. 
It  is  to  be  remembered,  moreover,  that  we  have  here  a  case 
in  which  the  terms  of  tlie  contract  and  their  violation  are 
plain,  and  that  the  remedy  by  injunction  is  peculiarly  appro- 
priate, because  it  does  not  permanently  interdict  the  work, 
but  only  until  the  commissioners  have  performed  the  con- 
ditions precedent  which  they  have  agreed  upon.  (1  Joyce  on 
Injunctions,  75.)  These  conditions  can  still  be  performed, 
and  when  performed  the  plaintiff  \Vill  have  no  ground  for 
complaint.  Wq  think  this  case  is  well  within  the  rule  that 
'*  when  a  defendant  has  an  ultimate  right  to  do  the  act  sought 
to  be  restrained,  but  only  upon  some  condition  precedent, 
and  compliance  with  the  condition  is  within  the  power  of  the 
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defendant,  injunction  will  almost  universally  be  granted  until 
the  condition  is  complied  with."  {McElroy  v.  Kansas  City^ 
21  Fed.  Repr.  257.)  The  real  question  in  such  cases  as  this 
is  not  whether  a  party  is  utterly  without  remedy  at  law,  but 
whether  the  legal  remedy,  if  any,  is  inadequate  in  the  sense 
that  it  will  not  place  the  parties  to  the  contract  iq  the  same 
positions  which  they  occupied  before  the  attempted  breach  of 
the  contract.  Measured  by  this  just  rule,  the  case  at  bar  is 
one  in  which  we  think  a  court  of  equity  was  open  to  the 
plaintiff,  and  that  the  injunction,  properly  granted  in  the  firat 
instance,  should  not  have  been  vacated. 

If  these  conclusions  are  approved  by  the  court,  it  follows 
that  the  judgment  appealed  from  should  be  reversed  and  anew 
trial  granted,  with  costs  to  abide  the  event. 

O'Brien,  IIaight  and  Martin,  JJ.,  concur ;  Cullen,  Ch.  J., 
Gray  and  Bartlett,  J  J.,  dissent. 

Judgment  reversed. 


Elliot  C.  Brown,  by  Charles  W.  Floyd,  His  Guardian 
ad  Litem,  Appellant,  v.  John  Spohr  et  al.,  as  Executors  of 
Joseph  H.  Brown,  Deceased,  et  al.,  Respondents. 

1.  Trust  op  Pbbsonal  Property  —  Essential  Elements.  There  are 
four  essentiul  elements  of  a  valid  trust  of  personal  property  :  1,  a  desig- 
nated beneficiary;  2,  a  designated  trustee,  who  must  not  be  the  benefi- 
ciary; 8,  a  fund  or  other  property  suflficiently  designated  or  identified  to 
enable  title  thereto  to  pass  to  the  trustee;  4,  the  actual  delivery  of  the 
fund  or  other  property  or  of  a  legal  assignment  thereof  to  the  trustee, 
with  the  intention  of  passing  legal  title  thereto  to  him  as  trustee. 

2.  Same.  The  provisions  of  separate  instruments  alleged  to  be  invalid 
trusts  of  personal  property,  together  with  circumstances  occurring  before 
and  after  their  execution  examined  in  a  case  where  no  rights  of  creditors 
intervened,  and  where  the  objection  to  their  validity  proceeded  from  the  kin- 
dred of  the  trustor,  and  the  questions  considered:  1,  as  to  whether  identi- 
fication failed  because  no  trustee  was  in  existence  to  whom  the  title  to  each 
fund  could  pass  and  because  the  amount  of  each  fund  was  not  so  separated 
from  a  general  fund  that  title  thereto  could  pass;  2,  as  to  whether  there 
was  a  valid  delivery  of  the  corpus  of  the  several  trusts;  «3,  as  to  whether 
there  was  a  legal  consideration  for  partnership  notes  which  constituted 
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the  eorpua  of  each  trust;  4,  as  to  whether  the  trustor  having  been  a  mem- 
ber of  the  partnership,  the  trustees  could  maintain  an  action  upon  the 
notes,  and  held,  that  valid  trusts  of  personal  property  were  thereby  created 
and  that  the  notes  were  enforcible  by  the  trustees. 
Brown  v.  Spohr,  87  App.  Div.  522,  affirmed. 

(Argued  October  12,  1904;  decided  December  30, 1904) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  3,  1903,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  dismissal  of  the  complaint  by  the  court 
on  trial  at  Special  Term. 

The  action  was  brought  to  set  aside  nine  deeds  of  trust 
made  by  Joseph  H.  Brown,  and  in  the  event  of  their  being 
set  aside,  plaintiff  asks  for  a  judicial  construction  of  the  resid- 
uary clause  of  said  Brown's  will,  determining  whether  the 
funds  specified  in  the  trusts  passed  under  that  clause  of  the  will, 
or  passed  to  the  widow  and  next  of  kin  as  in  case  of  intestacy. 

For  many  years  prior  to  his  death,  Joseph  H.  Brown  had 
been  a  member  of  the  firm  of  Brown,  Draper  &  Co.,  dealers 
in  tailors'  trimmings  in  the  city  of  New  York.  The  firm  was 
composed  of  Brown  and  one  Draper,  who  died  on  the  6th  day 
of  December,  1896.  After  Draper's  death.  Brown  continued 
the  business  under  the  old  firm  name  until  January  1st,  1901, 
when  two  employees  named  Frederick  W.  Roe  and  Wade  H. 
Thompson  were  admitted  to  the  firm,  which  was  continued 
under  the  old  name,  with  Brown  in  sole  charge  of  its  finances. 

On  the  22d  day  of  December,  1893,  which  was  three  years 
prior  to  Draper's  death,  an  account  had  been  opened  upon  the 
books  of  Brown,  Draper  &  Co.,  by  a  credit  of  $20,000,  to 
Marion  Smith,  who  was  Brown's  niece.  This  amount  was 
transferred  from  the  loan  account  of  Brown  against  the  firm 
for  moneys  advanced  and  profits  credited,  apart  from  Brown's 
contribution  to  the  firm's  capital,  and  which,  concededly, 
exceeded  the  amount  thus  credited  to  Marion  Smith.  From 
/time  to  time  thereafter  various  sums  were  added  to  the 
Marion  Smith  account  by  way  of  interest  and  cash  credits, 
and  it  was  debited  with  various  drafts  made  by  Marion  Smith, 
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BO  that  on  December  Slst,  1896,  the  Recount  was  credited 
with  the  sum  of  $21,620.37. 

On  the  last-mentioned  date,  which  was  twenty-five  days 
after  Draper's  death,  Brown  drew  a  check  in  the  name  of 
Brown,  Draper  &  Co.  to  the  order  of  Marion  Smith,  which 
was  debited  to  the  latter's  account.  On  the  same  day,  and  at 
the  instance  of  Brown,  Mr.  Spohr,  who  was  the  firm's  cashier, 
took  Marion  Smith  to  the  Pacific  Bank,  upon  whicli  the  check 
was  drawn,  introduced  her  to  one  of  the  officers  and  told  him 
that  she  wanted  to  draw  the  money,  but  would  immediately 
redeposit  the  same  to  the  credit  of  the  firm.  The  check  was 
presented,  the  money  was  drawn  and  handed  to  Spohr,  who 
made  out  a  deposit  slip  in  the  name  of  Brown,  Draper  &  Co. 
and  redeposited  the  money  to  the  credit  of  the  firm.  The 
amount  was  debited  to  the  Marion  Smith  account. 

A  new  account  was  then  opened  upon  the  books  of  Brown, 
Draper  &  Co.  in  the  name  of  John  Spohr  and  A.  B.  Pot- 
terton,  trustees,  and  on  January  2nd,  1897,  the  first  busi- 
ness day  after  the  foregoing  transaction  at  the  bank,  that  new 
account  was  credited  with  a  cash  item  of  $10,000.  On  the 
7th  day  of  January,  1897,  Brown  drew  another  check  in  the 
name  of  Brown,  Draper  &  Co.  to  the  order  of  Marion  Smith 
for  $10,000,  and  on  that  day  precisely  the  same  procedure 
was  followed  at  the  bank  that  had  been  taken  in  the  drawing 
and  redepositing  of  the  first  $10,000  on  the  Slst  day  of 
December,  1896.  The  Marion  Smith  account  upon  the  books 
of  the  firm  was  also  debited  with  the  last-mentioned  sum,  and 
on  the  same  day  the  account  of  the  trustees  was  credited  with 
a  like  sum,  making  a  total  credit  to  that  account  of  $20,000. 
The  balance  of  the  Marion  Smith  account,  amounting  to 
$1,620.37,  was  transferred  to  Brown's  loan  account,  and  the 
Marion  Smith  account  was  closed. 

Under  date  of  December  3l8t,  1896,  the  day  when  the  first 
$10,000  was  withdrawn  from  the  Marion  Smith  account  and 
transferred  to  the  account  of  the  trustees  above  named.  Brown 
also  executed  a  deed  of  trust  setting  forth  the  delivery  to  the 
trustees  of  the  sum  of  $20,000  in  trust  to  loan  the  same  to 
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Brown,  Draper  &  Co.  upon  their  firm  notes  payable  on 
demand,  principal  payable  upon  the  death  of  Brown,  or 
before  his  decease  if  the  trustees  should  see  fit  in  their  dis- 
cretion to  demand  such  payment,  and  in  the  event  of  such 
payment  to  reinvest  the  proceeds.  The  income  of  the  trust 
was  directed  to  be  paid  to  Marion  Smith  during  her  lifetime, 
and  then  to  various  beneficiaries  in  certain  named  contingen- 
cies. The  trust  deed  further  reserved  to  Brown,  the  trustor, 
the  right  to  revoke,  modify,  change  or  supplement  the  pro- 
visions thereof  and  recited  that  the  beneficiary  took  solely  as 
the  recipient  of  Brown's  bounty. 

When  the  checks  above  referred  to  were  drawn,  demand 
notes  for  the  same  amounts,  dated  on  the  days  when  the 
moneys  were  received  by  the  firm  and  credited  to  the  trus- 
tees, were  drawn  in  the  name  of  Brown,  Draper  &  Co.  to  the 
order  of  the  trustees  and  pinned  to  the  deed  of  trust.  The 
trustees  executed  a  declaration  of  trust  bearing  the  same  date 
as  the  deed  of  trust,  wherein  they  acknowledged  the  receipt 
of  the  sum  of  $20,000  in  trust  for  the  purposes  therein  speci- 
fied, and  covenanted  to  execute  the  trust.  Spohr,  one  of  the 
trustees,  took  possession  of  these  instruments,  and  placed  them 
in  a  part  of  the  safe  of  Brown,  Draper  &  Co.  where  he  kept 
his  own  papers.  These  notes  and  trust  deeds  have  ever  since 
been  in  the  possession  of  Spohr,  and  have  never  been  in  the 
possession  of  or  under  the  control  of  Brown,  or  any  member  of 
the  firm  of  Brown,  Draper  &  Co. 

Thereafter,  and  from  time  to  time,  the  account  of  the 
trustees  was  credited  with  tlie  interest  earned  by  that  fund, 
and  such  interest  was  paid  by  the  firm  to  the  beneficiary, 
Marion  Smith,  until  the  fall  of  1901. 

On  the  4th  day  of  October,  1901,  Brown  executed  a  modi- 
fication of  the  trust  deed,  which  provided,  among  other  things, 
that  the  income  of  this  fund  should  be  i)aid  by  the  trustees  to 
Brown  during  his  life,  and  after  his  death  to  Marion  Smith 
during  her  life,  and  upon  her  death  the  principal  of  the  trust 
fund  should  be  paid  to  the  issue  her  surviving,  or  in  default 
of  such  issue  then  to  the  "Chapin  Home,"  and  in  other 
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respects  reaffirming  the  trust  including  the  reserved  power  of 
revocation.  At  the  same  time  the  trustees  signed  and  deliv- 
ered to  Brown  a  declaration  accepting  tlie  trust  according  to 
its  terms. 

Between  January  28th,  1901,  and  May  2nd,  1901,  Brown 
executed  eight  other  deeds  of  trust  for  various  amounts  aggre- 
gating $75,000.  These  wei-e  as  follows :  1.  For  the  benefit  of 
Alfred  Potterton,  dated  and  acknowledged  January  28th,  1901, 
in  the  amount  of  $25,000.  2.  For  the  benefit  of  Louisette  H. 
Smith,  dated  and  acknowledged  February  4th,  1901,  in  the 
amount  of  $5,000.  3.  For  the  benefit  of  Isabel  II.  Smith, 
dated  and  acknowledged  February  4th,  1901,  in  the  amount 
of  $5,000.  4.  For  the  benefit  of  Ainsworth  Brown,  dated 
and  acknowledged  March  28th,  1901,  in  the  amount  of 
$10,000.  5.  For  the  benefit  of  Ruth  Sawyer,  dated  and 
acknowledged  March  28th,  1901,  in  the  amount  of  $5,000. 
6.  For  the  benefit  of  Alfred  B.  Potterton,  dated  and  acknowl- 
edged April  29th,  1901,  in  the  amount  of  $10,000.  7.  For 
the  benefit  of  Etha  J.  Sawyer,  dated  and  acknowledged  April 
29th,  1901,  in  the  amount  of  $10,000.  8.  For  the  benefit  of 
John  Spohr,  dated  and  acknowledged  May  2nd,  1901,  in  the 
amount  of  $5,000. 

These  eight  deeds  of  trust  are,  excepting  the  beneficiaries 
and  trustees,  all  in  the  same  form  and  provide,  in  substance, 
that  the  respective  sums  therein  mentioned  are  given  to  the 
trustees  for  the  following  purposes :  To  loan  the  same  to 
Brown,  Draper  &  Co.  upon  their  firm  notes,  payable  on 
demand  with  interest,  and  upon  the  death  of  Brown,  or  before 
his  decease,  in  case  the  trustees  see  fit  to  do  so,  to  demand  pay- 
ment of  said  notes  and  to  reinvest  the  proceeds  thereof.  The 
income  of  the  several  trust  funds  to  be  paid  to  Brown  during 
his  life  and  after  his  death  to  the  beneficiaries  therein  named, 
and  upon  the  death  of  the  beneficiaries  to  divide  the  principal 
as  therein  directed.  These  several  trust  deeds  also  provided 
for  a  substitution  of  trustees  in  case  of  vacancies,  and  reserved 
the  same  power  of  revocation  expressed  in  the  trust  first  above 
mentioned  for  the  benefit  of  Mari«»n  Smith. 
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In  each  of  the  eight  cases  referred  to  Brown  drew  the 
check  of  Brown,  Draper  &  Co.  to  his  own  order  for  the 
amount  of  the  proposed  trust,  and,  after  indorsement  by  him, 
the  check  was  handed  to  Spohr,  who,  at  the  request  of  Brown, 
presented  it  for  payment  at  the  bank,  with  the  explanation 
that  it  was  intended  to  redeposit  the  money,  but  lie  wished  to 
see  the  actual  bills.  The  amount  of  money  called  for  by  the 
checks  having  been  shown  to  Spohr,  he  made  out  deposit  slips 
for  the  same  amounts  in  the  name  of  Brown,  Draper  &  Co., 
and  handed  them  to  the  receiving  teller  of  the  bank  and  the 
deposits  were  entered  in  the  pass  book  of  Brown,  Draper  & 
Co.  The  amount  of  these  checks  was  charged  in  the  iirm 
books  to  the  loan  account  of  Brown,  new  accounts  were  opened 
with  the  trustees,  who  were  credited  with  the  proceeds  pre- 
cisely as  if  the  cash  had  been  loaned.  Demand  promissory 
notes  of  Brown,  Draper  &  Co.  for  the  several  amounts  were 
executed  by  Brown  and  pinned  to  the  respective  trusts  and 
handed  to  the  trustees  who,  in  each  case,  executed  correspond- 
ing declarations  of  trust.  These  trust  deeds  and  promissory 
notes  were  in  the  possession  of  the  respective  trustees  at  the 
time  of  Brown's  death,  and  were  never  after  their  delivery  in 
the  custody  or  under  the  control  of  Brown,  or  of  Brown, 
Draper  &  Co. 

The  transactions  relating  to  each  of  such  eight  trusts  were 
completed  on  the  respective  days  on  which  they  are  dated, 
and  on  each  of  said  days  Brown's  loan  account  with  the  firm 
of  Brown,  Draper  &  Co.  had  to  its  credit  a  sum,  excluding 
his  share  of  the  iirm's  capital,  greater  than  the  aggregate  of 
all  the  checks  drawn  as  above  set  forth. 

In  January,  1902,  checks  were  drawn  to  the  order  of  the 
respective  trustees  for  the  interest  accruing  upon  the  trust 
funds  for  the  year  1901,  which  checks  were  indorsed  by  the 
trustees  to  Brown,  and  by  him  indorsed  to  Brown,  Draper  <& 
Co.,  then  delivered  to  Spohr,  and  by  him  credited  on  the 
firm's  books  to  Brown's  loan  account  with  the  firm. 

On  February  27th,  1902,  Brown  died,  and  the  firm  of 
Brown,  Draper  &  Co.  was  dissolved.     On  the  5th  day  of 
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March  succeeding  Brown's  death,  the  trustees  met  Thompson, 
one  of  the  survivors  of  the  firm,  and  presented  for  payment 
their  several  notes  against  the  firm.  Thompson  admitted  that 
the  notes  were  firm  obligations.  Since  that  time  five  per  cent 
lias  been  paid  on  account  of  the  principal  thereof.  The  firm 
was  at  no  time  insolvent  and  no  rights  of  creditors  are  involved 
in  this  litigation. 

On  May  29th,  1897,  Brown  made  a  will,  disinheriting  his 
wife  and  children,  except  his  youngest  son,  the  appellant 
herein,  in  which  will  he  stated  that  his  reason  for  the  disposi- 
tion of  his  estate  therein  made  was  that  his  family  had  been 
undutif ul  and  disrespectful  to  him,  and  that  his  wife  was  pos* 
sessed  of  snfiicient  means  to  support  herself  and  the  children. 
This  will  was  supplemented  by  two  separate  codicils  executed 
on  October  1st,  1901,  and  January  15th,  1902,  respectively,  in 
which  he  authorized  the  continuance  of  his  capital  in  the  firm 
in  accordance  with  the  copartnership  agreement,  and  directed 
his  niece,  Marion  Smith,  to  take  charge  of  his  mortal  remains 
and  direct  his  funeral  obsequies.  The  will  and  codicils  were 
duly  admitted  to  probate,  and  all  the  next  of  kin,  heirs  at  law, 
trustees  and  beneficiaries  under  the  several  trusts  above  set 

« 

forth  are  parties  to  this  action. 

Frederic  B.  Kellogg  and  Dean  Emery  for  appellant.  All 
of  the  alleged  trusts  are  invalid  because  the  subject-matter  of 
none  of  the  trusts  was  identified  at  the  time  when  the  trusts 
were  respectively  created  in  such  manner  that  the  legal  title  to 
it  could  or  did  pass  to  the  trustees.  (Perry  on  Trusts,  §§  86, 128 ; 
Chaplin  on  Trusts,  §  53 ;  Thornton  on  Gifts,  §  409 ;  Crouse  v. 
Frothingham,  97  N.  Y.  112 ;  Greene  v.  Green^  125  N.  Y. 
510 ;  Jiose  v.  Hatch^  125  N.  Y.  431 ;  Toung  v.  Young^  80 
N.  Y.  430.)  The  acts  of  the  parties  did  not  constitute  a  valid 
delivery  of  the  subject-matter  of  any  of  the  alleged  trusts. 
{Doty  V.  WiUsony  47  N.  Y.  585 ;  Jackson  v.  Railroad^  88  N.  Y. 
521 :  Curry  v.  Poioers^  70  N.  Y.  219  ;  Young  v.  Young^  80 
N.  Y.  436;  Martin  v.  Funk,  75  N.  Y.  134;  MaUer  of 
Crawford,  113  N.  Y.  566 ;    Wadd  v.  HazUton,  137  N.  Y. 
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222;  Gannon  v.  McGuire^  22  App.  Div.  46 ;  Huntington  v. 
Gilmore^  14  Barb.  248 ;  Shindler  v.  Houston^  1  N.  T.  261.) 
Not  only  were  the  steps  taken  legally  inadequate,  but  the 
uncontradicted  evidence  shows  a  clear  absence  of  any  intent 
on  the  part  of  Joseph  II.  Brown  to  create  a  trust  in  any 
instance  which  should  become  legally  operative  during  liis 
own  life,  liis  only  desire  being  to  retain  his  absolute  owner- 
ship and  control  over  these  funds  as  long  as  he  lived,  and  to 
execute  instruments  in  the  nature  of  testamentary  provisions 
which  should  not  be  subject  to  a  will  contest,  and  further  shows 
that  he  surrendered  no  substantial  rights  whatever  over  his 
property.  {Wai^r'mer  v.  Bogers^  L.  R.  [16  Eq.  Cas.]  353; 
Martin  v.  Funk^  75  X.  Y.  140  ;  Toionsend  v.  Itackham^  143 
N.  T.  516  ;  Marhey  v.  MarJcey,  38  N.  Y.  S.  R.  173  ;  Govin 
v.  De  Miranda^  79  Hun,  286  ;  Tyrret  v.  Banhy  77  App.  Div. 
134  ;  Lehr  v.  Jones^  74  App.  Div.  54  ;  Perry  on  Trusts,  §  82; 
Nvit  V.  Morris^  142  Mass.  3 ;  Sherman  v.  Bank^  138  Mass. 
531 ;  Smith  v.  Speer^  34  X.  J.  Eq.  336  ;  Kellcher  v.  ICemanj 
16  Md.  440  ;  Matter  of  Waynesbtirg  College^  111  Penn.  St. 
132  ;  Pope  v.  Burlington  Bank^  73  Me.  71.) 

Adrian  H.  Joline  and  Arthur  II,  Van  Brunt  for  John 
Spohr  et  al.,  respondents.  The  trust  deeds  are  valid,  all 
requisites  for  the  establishment  of  a  valid  trust  having  been 
complied  with.  {Martin  v.  Funk^  75  X.  Y.  134 ;  Matter  of 
Wachter^l^  Misc.  Rep.  137;  Matron  v.  ^JJ<?y,  70llun,  475; 
141  X.  Y.  179 ;  Van  Cott  v.  Prentice,  104  X.  Y.  45  ;  Von 
Hesse  v.  Mac  Kay  e,  136  X.  Y.  114;  Sullivan  y.  Sullivan,  161 
X.  Y.  554;  Belmont  v.  O'Brien,  12  X.  Y.  394;  Rosenberg 
V.  Rosenberg,  40  Ilun,  91 ;  Gilman  v.  McArdle,  99  X.  Y. 
451 ;  Lore  v.  Durkes,  16  Abb.  [X.  C]  47.) 

Charles  L.  Jones  and  William  R,  Willcox  for  St.  Luke's 
Home  et  al.,  respondents. 

Werner,  J.  The  nine  trusts  attacked  by  the  appellant  and 
defended  by  the  respondents  are  all  substantially  in  the  same 
form.     In  each  case  there  is  a  deed  of  trust  executed  by  the 
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trustor,  and  a  declaration  of  trust  executed  by  the  respective 
trustees.  The  methods  adopted  in  the  creation  of  these  trusts 
are  identical,  except  as  to  certain  details  of  form.  The  attack 
upon  these  trusts  is  supported  by  much  learning,  that  has  been 
presented  with  great  ability  and  skill,  but  when  the  inquiry  is 
reduced  to  its  final  analysis  there  are  a  few  simple  propositions 
that  are  decisive  of  the  case. 

The  apj)ellant  contends  that  each  of  these  trusts,  and  the 
acts  of  Joseph  H.  Brown  designed  to  carry  out  their  provi- 
sions, ai'e  insufficient  in  law.  Before  entering  upon  the  con- 
sideration of  the  various  objections  by  which  this  contention 
is  fortified,  it  is  important  to  note  two  facts  that  underlie  the 
whole  controversy  and  exert  a  controlling  influence  upon  it. 
1.  There  is  no  question  as  to  the  rights  of  creditors,  since  the 
partnership  of  which  Brown  was  a  member  was  concededly  sol- 
vent. 2.  The  (objections  to  the  validity  of  these  trusts  proceed 
from  the  kindred  of  Brown,  who  stand  in  his  shoes.  In  the 
light  of  these  basic  facts  we  are  enabled  to  enter  upon  the  con- 
sideration of  the  questions  involved,  free  from  the  embarrass- 
ments which  frequently  arise  in  determining  the  validity  of 
tnists  when  the  rights  of  third  parties  are  involved.  It  is  to 
be  emphasized,  therefore,  that  if  these  trusts  are  invalid,  they 
are  so  not  because  of  any  legal  right  of  the  appellant  to  the 
funds  covered  by  the  trusts,  but  because  there  is  an  alleged 
absence  of  certain  formalities  which  our  laws,  dictated  by 
public  policy,  have  laid  down  as  necessary  for  the  transfer  of 
personal  property  through  the  medium  of  trustees. 

As  stated  by  the  court  below  :  *'  There  are  four  essential 
elements  of  a  valid  trust  of  personal  property :  (1)  A  desig- 
nated beneficiary ;  (2)  a  designated  trustee,  who  must  not  be 
the  beneficiary ;  (3)  a  fund  or  other  property  sufficiently  desig- 
nated or  identified  to  enable  title  thereto  to  pass  to  the  trus- 
tee ;  and  (4)  the  actual  delivery  of  the  fund  or  other  property, 
or  of  a  legal  assignment  thereof  to  the  trustee,  with  the  inten- 
tion of  passing  legal  title  thereto  to  him  as  trustee."  {Mar- 
tin V.  Funk^  75  N.  Y.  134: ;  Mataon  v.  Abhey^  70  Hun,  475  ; 
affd.,  141  N.  Y.  179;  Greene  v.   Gree7ie,  125  N.  Y.  506; 
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Young  V.  Youngy  80  id.  422 ;  Sullivan  v.  Sullivan,  161  id. 
554.)  The  appellant  claims  that  several  of  these  essentials  are 
lacking  in  the  trusts  under  consideration. 

The  first  assertion  in  that  behalf  is  that  the  subject-matter 
of  none  of  the  trusts  was  sufficiently  identified  so  that  the 
legal  title  would  pass.  The  evidence  in  regard  to  the  Marion 
Smith  trust  discloses  that  on  the  Slst  of  December,  1896,  and 
on  the  7th  of  January,  1897,  respectively,  the  trustor  drew 
two  checks  in  the  firm  name  for  $10,000  each  to  the  order  of 
Marion  Smith.  On  January  2nd,  1897,  the  first  business  day 
after  the  first  of  these  checks  was  drawn,  and  on  the  day  when 
the  second  was  drawn,  Marion  Smith  went  to  the  bank  with 
Mr.  Spohr,  the  trustor's  bookkeeper,  who  introduced  her  to 
the  officers  of  the  bank.  The  check  was  then  cashed,  the 
money  handed  to  Spohr,  who  immediately  redeposited  it  to 
the  credit  of  the  firm.  The  sum  of  $20,000  represented  by 
these  checks  was  charged  against  the  account  standing  to  the 
credit  of  Marion  Smith  on  the  firm's  books,  and  a  new  account 
opened  and  credited  with  that  sum  in  the  name  of  Spohr  and 
Potterton,  the  trustees.  On  the  following  13th  of  January 
the  trust  deed  was  acknowledged  and  delivered,  and  pinned 
to  it  were  two  demand  notes  signed  in  the  firm's  name  for 
$10,000  each,  payable  to  the  order  of  the  trustees.  The  trust 
deed  was  drawn  on  December  31st,  1896,  several  days  prior 
to  its  final  execution.  It  purported  to  transfer  to  the  trustees 
therein  named  $20,000,  with  directions  that  it  should  be 
loaned  to  the  firm  on  its  notes.  On  the  same  day  the  trustees 
executed  a  corresponding  declaration  of  trust. 

In  regard  to  the  other  eight  trusts  the  facts  are  that  on  the 
date  of  each  the  trustor  drew  the  firm's  check  to  the  order  of 
himself,  indorsed  it  and  sent  it  to  the  bank  by  Spohr,  who 
presented  it  to  the  paying  teller,  asked  to  see  the  bills,  which 
were  shown  him,  and  then  had  the  amount  thereof  redeposited 
to  the  firm's  account.  The  amount  of  each  check  was  charged 
against  the  loan  account  of  the  trustor  and  a  new  account 
opened  on  the  firm's  books  in  the  the  names  of  the  trustees 
of  the  various  trusts,  and  each  account  was  credited  with  the 
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amount  of  the  trust  to  which  it  related.  Demand  notes  of  the 
firm  were  then  drawn  hy  the  trustor  for  the  amount  of  the 
several  trusts  and  pinned  to  the  respective  trust  deeds,  which 
were  in  tlie  possession  of  the  respective  trustees  at  tlie  death 
of  the  trustor.  Contemporaneously  with  the  execution  of  the 
tnist  deeds  the  trustees  executed  corresponding  declarations 
of  trust. 

The  transactions  at  the  bank  concerning  the  Marion  Smith 
trust  took  place  before  the  final  execution  of  the  trust  deed 
and  the  delivery  of  the  notes,  but  it  was  plainly  the  intention 
of  the  trustor  that  all  the  transactions  should  be  considered 
as  integral  parts  of  the  scheme  to  create  a  trust  for  the  ben- 
efit of  Marion  Smith  in  the  sum  of  $20,000.  All  the  trans- 
actions relating  to  the  other  eight  trusts  were  practically 
contemporaneous.  Regarded  in  that  light,  we  think  it 
cannot  be  properly  held,  as  contended  by  appellant,  that 
identification  failed  because  no  trustees  were  in  existence  to 
whom  the  title  to  each  fund  could  pass.  Ifor  do  we  think 
identification  failed  because  the  amount  of  each  trust  fund 
was  not  so  separated  from  the  general  mass  of  moneys  stand- 
ing to  the  credit  of  the  firm  that  the  title  to  any  specific 
portion  could  pass.  It  is  true  that  money  has  no  ear  marks, 
and  that  the  particular  bills  that  were  temporarily  separated 
in  each  case  from  the  general  mass  could  not  be  identified. 
But  this  fact  alone  would  not  prevent  the  passing  of  title  to 
particular  portions  of  the  fund.  Each  fund  was  separated 
temporarily  at  least  from  the  general  fund.  It  was  then 
redeposited  and  the  firm  deducted  specific  amounts  from  the 
loan  account  of  the  trustor  and  credited  like  amounts  to 
the  various  trustees.  These  sums  were  directed  in  the 
trust  deed  to  be  loaned  to  the  firtn.  This  was  done,  in  sub- 
stance and  legal  effect,  and  the  firm  issued  its  notes  for 
the  several  amounts  loaned  to  it.  The  firm  cannot  be 
heard  to  say  that  these  transactions  were  mere  matters 
of  bookkeeping.  It  assumed  tlie  duty  of  applying  these 
amounts  to  the  purposes  of  the  trust,  and  so  long  as  there 
were  sufficient  funds  to  meet  the  obligations,  and  there  were 
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no  intervening  rights  of  creditors  to  be  prejudiced,  the  firm 
was  bound  to  perform  its  duty.  {People  v.  City  Bank  of 
Rochester^  96  N".  Y.  32,  37.)  The  notes  tluis  given  were 
charged  against  specific  portions  of  the  general  fund,  which 
the  trustees  could  claim  notwithstanding  the  fact  that  all  the 
moneys  were  mingled  together.  The  mere  mingling  of  funds 
which  are  to  be  devoted  to  a  specific  purpose  with  other 
funds  of  the  depositary  does  not  destroy  the  right  of  the  true 
owners  to  claim  such  specific  funds.  (  Van  Alert  v.  Am.  Nat, 
Bank^  52  N.  Y.  1 ;  Nat.  Bank  v.  Insurance  Co,^  104  U.  S. 
54;  In  re  Uallett 8  E%taU,  L.  R.  [13  Ch.  Div.]  696;  PenneU 
V.  Deffell,  4  DeG.,  M.  &  G.  372.) 

It  is  further  urged  by  the  appellant  that  there  was  no 
valid  delivery  of  the  subject-matter  of  the  several  trusts.  It 
may  be  admitted  that  the  transactions  at  the  bank  standing 
alone  would,  perhaps,  not  constitute  a  good  and  valid  delivery 
so  as  to  divest  the  trustor  of  ownership  of  the  funds  in  ques- 
tion, but  when  these  transactions  are  considered  in  connection 
with  the  trust  deeds,  the  notes  and  all  that  entered  into  the 
general  scheme,  we  think  it  is  clear  that  there  was  a  valid 
delivery. 

The  final  question  is  whether  there  was  a  good  legal  con- 
sideration to  uphold  the  notes.  We  regard  the  consideration 
in  the  Marion  Smith  trust  so  clearly  established  as  to  render 
discussion  unnecessary.  The  evidence  shows  that  for  many 
years  prior  to  the  transactions  in  question  there  had  been  an 
account  on  the  books  of  the  firm  to  the  credit  of  Marion 
Smith  of  over  $20,000.  upon  which  she  drew  interest  and 
over  which  she  exercised  control.  This  account  was  wiped 
out,  and  the  demand  notes  issued  to  the  trustees  for  $20,000. 
This  sum  was  concededly  credited  to  the  firm's  general 
account  so  that  there  can  be  no  question  as  to  the  liability  of 
the  firm  to  pay  the  notes. 

The  matter  of  consideration  as  to  the  eight  other  trusts  is 
somewhat  more  involved.  The  trustor  had  what  is  known  as 
a  loan  account  on  the  books  of  the  firm.  This  loan  account 
consisted  of  profits  which  were  his.     These  profits  were  not 
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a  contribution  to  capital,  but  a  loan  which  he  allowed  to 
remain  in  the  firm's  treasury  and  on  which  the  firm  credited 
him  with  interest.  This  was  an  individual  account  separate 
and  apart  from  the  partnership  accounts.  Tlie  amount 
credited  to  him  on  this  account  was  more  than  sufiicient  to 
cover  the  aggregate  sum  of  all  the  trusts,  and  he  had  the 
absolute  right  and  power  to  dispose  of  it  as  he  pleased.  It 
must  follow,  therefore,  that  if  there  was  a  sufficient  identifica- 
tion and  delivery  of  the  funds  in  question  to  transfer  the 
legal  title  thereof  to  the  trustees,  the  notes  given  in  the  trans- 
action were  enforcible  obligations  of  the  firm  in  the  hands  of 
the  trustees.  We  think  the  learned  counsel  for  the  appellant 
is  in  error  in  assuming  that  no  action  would  lie  in  behalf  of 
the  trustor  against  the  otlier  members  of  the  firm  to  recover 
the  amount  of  his  loan  account  without  first  having  a  partner- 
ship accounting.  Although  ordinarily  one  partner  may  not 
sue  his  copartner  at  law  in  respect  to  partnership  dealings,  if 
the  cause  of  action  is  distinct  from  the  partnerehip  accounts, 
and  does  not  involve  their  consideration,  it  is  maintainable. 
{Howard  v.  France^  43  N.  Y.  593;  Ferguson  v.  Baker ^  116 
id.  257.)  In  many  cases  involving  transactions  between 
partners  sepamte  and  apart  from  their  contributions  to 
capital,  the  courts  have  permitted  actions  at  law  to  be  main- 
tained between  partners  to  recover  sums  loaned  to  or  bor- 
rowed of  the  firm.  Grater  v.  Biiiinger  (45  N.  Y.  545) 
was  such  a  case  and  this  court  there  said :  "  If  the  obliga- 
tion or  contract,  though  relating  to  a  partnership  transac- 
tion, is  separate  and  distinct  from  all  other  matters  in  question 
between  the  partners,  and  can  be  determined  without  going 
into  the  partnership  accounts,  an  action  will  lie  by  one  partner 
against  his  copartner."  Since  there  is  no  question  in  the  case 
at  bar  but  that  the  trustor's  loan  account  was  more  than  suf- 
ficient to  cover  the  amount  of  all  these  notes,  and  as  there 
were  no  intervening  rights  of  creditors,  there  was  no  contin- 
gency in  which  an  accounting  could  have  been  necessary  to 
ascertain  the  amount  due  him.  But,  even  if  there  had  been  a 
necessity  for  a  partial  accounting,  that  would  not  have  been 
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an  obstacle  to  the  maintenance  of  sncli  an  action.  This  was  dis- 
tinctly held  in  Bank  of  B,  N.  A.  v.  Belafield  (126  N.  Y.  410, 
416).  In  the  case  of  Stettheliner  v.  Tom  (114  N.  Y.  501)  one 
of  the  members  of  the  firm  of  private  bankers  wlio  had  con- 
tributed the  entire  capital,  the  other  members  simply  contrib- 
uting their  skill  and  energy,  deposited  with  the  firm  about 
$10,000  over  and  above  his  contribntion  to  the  capital.  lie 
drew  a  check  on  the  firm  for  that  sum  payable  to  the  order  of 
the  plaintiff,  who  was  his  agent.  Plaintiff  took  the  clieck  to 
the  ottice  of  the  firm  and  received  a  draft  in  exchange  there- 
for.  In  an  action  on  that  draft  against  the  firm,  it  was  held 
that  the  plaintiff,  who  was  acting  as  the  agent  of  Stettheimer, 
the  partner  who  drew  the  check,  could  recover.  This  court 
there  said  :  "  The  defendants  Tone  do  not  appear  to  bo  in  a 
position  to  question  the  title  of  the  plaintiff.  The  money  on 
deposit  was  never  contributed  to  the  capital  account.  It  was 
Sigmnnd's  individually  and  it  was  so  understood  by  every 
member  of  the  firm.  By  the  understanding  and  agreement 
of  the  partners,  so  far  as  this  deposit  was  concerned,  he  occu- 
pied the  same  relation  towards  the  firm  (as  between  them- 
selves) as  that  of  any  other  depositor.  So  long  as  he  was  not 
in  default,  under  the  articles  of  the  copartnership,  he  had  the 
same  right  to  draw  out  this  fund  as  had  the  other  depositors. 
A  right  which  could  have  been  enforced  in  an  action  brought 
directly  against  his  partners."  (17  Am.  &  Eng.  Ency.  of  Law 
[2nd  ed.],  1261.) 

If  we  have  thus  far  reasoned  correctly,  it  ?nust  follow  as  a 
logical  sequence  that,  as  these  notes  were  enforcible  demands 
against  the  firm,  the  case  is  not  within  the  rule  illustrated  in 
Holmes  v.  Roper  (141  N.  Y.  64),  and  Harris  v.  Clark  (3  id. 
93),  to  the  effect  that  a  promissory  note  given  without  con- 
sideration, and  intended  to  operate  as  a  gift,  is  executory  only, 
and  nothing  passes  thereby.  In  those  cases  it  was  held,  in 
effect,  that  the  instrument  under  scrutinj^  was  a  mere  promise 
to  pay  andj  as  no  delivery  of  the  fund  represented  by  the 
instrument  was  ever  made,  the   intended   gift  did  not  take 

effect,    In  the  case  at  bar,  as  we  have  seen,  title  to  the  funds 
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represented  by  the  notes  had  passed  to  the  trustees,  and  in 
their  liands  were  valid  obligations  of  the  firm  upon  which 
ar^tions  could  be  maintained. 

We  think  these  considerations  dispose  of  all  the  questions 
raised  by  the  appellant  which  were  not  fully  covered  by  the 
opinion  of  the  Appellate  Division,  and  lead  to  an  affirmance  of 
the  judgment,  with  costs. 

CuLLEN,  Ch.  J.,  O'Brien,  Bartlett  and  Martin,  JJ.,  con- 
cur; Yanx,  J.,  not  voting;  Haight,  J.,  absent. 

Judgment  affirmed. 

The  Industrial  and  General  Trust,  Limited,  Appellant,  v, 

J.  Kennedy  Tod  et  al.,  Bespondents. 

1.  Contract  —  Stipulation  Makinq  a  Party  Final  Judge  of  His 
Own  Acts.  No  one  can  be  made  by  contract  the  final  judge  of  bis  own 
acts,  for  the  law  writes  "  good  faith  "  into  such  agreements.  Nq  covenant 
of  immunity  can  be  drawn  that  will  protect  a  person  who  acts  in  bad 
faith,  because  such  a  stipulation  is  against  public  policy  and  the  courts 
will  not  enforce  it. 

2.  Railroads  —  Reorganization  Agreement — Liability  of  Com- 
mTTEE  for  Failure  to  Adopt  and  Notify  Bondholders  of  Plan 
Before  Foreclosure  Sale  —  Stipulation  That  CoBiMiTTEs's  Con- 
struction of  Agreement  Should  Be  Final.  Under  a  reorganization 
agreement  made  by  the  bondholders  of  an  insolvent  railway  company 
during  the  pendency  of  an  action  to  foreclose  the  mortgage  given  to 
secure  the  bonds,  which  agreement  conferred  upon  a  reorganization  com- 
mittee, therein  nameil,  the  legal  and  equitable  title  of  the  bonds  for  the 
purpose  of  reorganizing  the  affairs  of  the  railway  company,  together  with 
all  the  power  and  authority  necessary  for  that  purpose,  and  required  the 
committee  to  make  and  adopt  a  plan  of  reorganization  and  give  notice 
thereof  to  the  bondholders  so  that  any  of  them  might  withdraw  from  the 
agreement  if  the  plan  should  not  be  satisfactory  and  recover  back  the 
bonds  deposited  thereunder,  and  authorized  the  committee  to  form  a  new 
corporation  and  use  such  bonds  for  the  purpose  of  purchasing  any  of  the 
assets  and  franchises  of  the  old  company  for  a  now  corporation,  and  fur- 
ther provided  that  the  committee  might  construe  its  provisions,  and  their 
construction  should  be  final,  and  that  no  member  of  the  committee  should 
be  liable  for  "anything  but  his  own  willful  misconduct" — the  committee 
impliedly  agrees  to  prepare  a  plan  and  submit  it  to  the  bondholders  before 
the  property  is  sold  under  foreclosure,  and  their  right  to  take  back  their 

bonds  if  tbe  plan  is  uot  SAtis&ctory  is  vitftl;  tbQ  fact  tbt^t  tb^  committer 
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has  power  to  construe  the  agreement,  and  the  engagement  that  its  con- 
struction shall  be  final  means  that  it  shall  be  final  if  the  committee  acts  in 
good  faith;  and  where  by  a  foreclosure  sale  of  the  property  before  the 
submission  of  a  plan  the  bondholder  is  deprived  of  this  vital  right,  the 
action  of  the  committee  cannot  be  considered  as  taken  in  good  faith,  and 
he  may  maintain  an  action  to  recover  any  damages  sustained  thereby. 

3.  Measure  of  Damages.  The  measure  of  damages  in  such  an  action 
is  what  the  plaintiff  has  lost;  he  is  entitled  to  recover  the  value  of  his 
bonds  as  of  the  date  of  the  violation  of  the  agreement;  where  the  bonds 
have  had  no  market  value  for  years,  the  difficulty  of  establishing  a  method 
of  proving  their  value  such  as  will  be  just  to  both  parties  is  enhanced,  but 
is  not  insuperable;  the  value  of  the  bonds  may  be  approximately  estab- 
lished by  showing  the  intrinsic  value  of  the  property  upon  which  they 
were  a  first  lien,  and  any  circumstance  legitimately  tending  to  prove  that 
value  is  competent;  when  so  established  the  value  of  the  plaintiff's  bonds 
is  the  proper  proportion  of  that  amount,  not  exceeding  in  either  case  tho 
face  of  the  bonds  and  interest  unpaid. 

Industrial  d  Oeneral  Trust  v.  Tad,  93  App.  Div.  263,  reversed. 

(Argued  December  12,  1904;  decided  January  17,  1905.) 

Appeal  from  a  judgment,  entered  April  27,  1904,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in  the 
first  judicial  department,  overruling  plaintiffs'  exceptions, 
ordered  to  be  heard  in  the  first  instance  by  the  Appellate 
Division,  denying  a  motion  for  a  new  trial  and  directing  that 
the  complaint  be  dismissed. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Louis  Marshall  and  Saimiel  Untermyer  for  appellant. 
The  action  is  properly  brought  to  recover  damages  on  the 
law  side  of  the  court  instead  of  for  equitable  relief.  {Marvin 
V.  Brooks^  94  N.  Y.  80 ;  Dyhman  v.  Keeney,  150  N.  Y.  483 ; 
O'Brien  \ ,  Fitzgerald,  6  App.  Div.  509;  150  X.  Y.  572; 
E.  S.  S.  Bank  v.  Beard,  81  N.  Y.  484;  151  N.  Y.  638.) 
Under  tho  terms  of  the  reorganization  agreement  the  defend- 
ants were  charged  with  the  duty  of  formulating  apian  of  reor- 
ganization and  giving  notice  thereof  to  the  depositing  bond- 
holders before  a  sale  in  foreclosure,  and  the  failure  of  the 
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defendants  to  perform  their  duty  in  this  respect  before  the 
sale  and  before  making  use  of  the  plaintifiPs  bonds  constituted 
a  breach  of  contract.  {Industrial  <&  General  Trust  v.  Tod^ 
170  N.  Y.  233.)  The  provision  that  the  committee  is  author- 
ized to  construe  the  agreement  and  that  its  construction  shall 
be  final  is  a  nullity,  and  does  not  operate  as  a  justiiicatiou  or 
as  a  defense,  or  as  a  permission  to  the  committee  to  substitute 
any  other  contract,  arrangement  or  agreement  for  that  which 
is  embodied  in   the  contract.    {White   v.   M.   R,  It,   Co,y 

135  Mass.  216;  Sanford  v.  C.  T.  Assn,,  86  Ilun,  380; 
D.  (&  IL  a  Co.  V.  P,  li.  li.  Co.,  50  N.  Y.  250 ;  Seward  v. 
City  of  Rochester y  109  iN".  Y.  164;  Ilamilton  v.  L.  Ins.  Co., 

136  U.  S.  242 ;  Z.,  L.  c6  G.  Ins.  Co.  v.  Wolff,  50  N.  J.  L. 
453;  Mentz  v.  A.  F.  Ins.  Co.,  79  Penn.  St.  478;  Austin  v. 
Semiring,  16  K  Y.  112;  Wicks  v.  Monahan,  130  K.  Y.  232; 
D.  S.  B.  Co.  V.  Gadsmi,  101  N.  Y.  387.)  The  provision  to 
the  effect  that  no  member  of  the  committee  shall  be  liable  for 
the  acts  of  any  other  member,  ''  nor  for  anything  but  his  own 
willful  misconduct,"  does  not  exempt  them  from  the  conse- 
quences of  their  violation  of  their  agreement  in  the  very  face 
of  the  insistence  by  the  plaintiff  that  the  plan  should  be  formu- 
lated before  a  sale,  even  assuming  that  they  acted  in  good 
faith.  {Cox  V.  Stokes,  156  N.  Y.  491 ;  U.  N.  W.  Co.  v.  O. 
W.  Co.,  164  N.  Y.  41 ;  Matter  of  Young,  L.  R.  [31  Ch.  Div.] 
174 ;  State  v.  Clark,  29  N.  J.  L.  98 ;  Highway  Comrs.  v. 
Ely,  54  Mich.  181 ;  Newell  v.  Whitingham,  58  Vt.  341 ; 
Fuller  v.  C,  etc.,  liy.  Co.,  31  Iowa,  204;  Watt  v.  Stephens, 
128  N.  Y.  123  ;  Hewitt  v.  Newlurger,  141  N.  Y.  538  ;  Cralh 
Y.  Young,  92  N.  Y.  56.)  The  filing  of  a  plan  of  reorganiza- 
tion on  July  8,  1898,  more  than  six  months  after  the  joinder 
of  issue  in  this  action,  and  nearly  three  years  after  the  defend- 
ants' breach  of  contract,  does  not  affect  the  plaintiff's  right 
to  maintain  this  suit.  (  Wisner  v.  Ocurnpaugh^  71  N.  Y.  113  ; 
Dean  v.  M.  E.  R.  Co.,  119  N.  X.  540 ;  IIolling»worth  v. 
Flint,  101  U.  S.  591 ;  People  v.  Bank  of  North  America, 
75  N.  Y.  547 ;  Carpenter  v.  M.  L.  Ins.  Co.,  22  Hun,  47 ; 
SmiOh  V.  Hartog,  23  Misc,  Rep.  353;  Parsons  v,  Martin^  H 
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Gray,  111 ;  liundle  v.  Moore^  3  Johns.  Gas.  36 ;  Brown  v. 
McGraw^  14  Pet.  47;  Blot  v.  Borceau^  3  N.  Y.  78;  Jack- 
son  V.  Baker^  1  Wash.  C.  C.  394.)  Proof  as  to  the  condition, 
cost  and  vahie  of  the  railway  which  constituted  tlie  security 
for  the  plaintiffs  bonds,  was  competent  as  an  aid  to  the  jury 
in  ascertaining  the  damage  resulting  from  defendant's  breach 
of  contract.  (2  Sedg.  on  Dam.  [7th  ed.]  403;  Imjalls  v. 
Lo7^d,  1  Cow.  240  ;  Decker w  MathewSyl^^,  Y.  313 ;  Potter 
V.  Merclmnti  Bank^  28  N.  Y.  641 ;  Booth  v.  Powers^  56 
N.  Y.  22 ;  Thayer  v.  Manley,  73  N.  Y.  305 ;  Atkinson  v. 
li.  P.  Co.,  43  Ilun,  167;  114  K  Y.  16S;  Griggs  v.  Day, 
136  N.  Y.  152 ;  State  v.  Carpenter,  51  Ohio  St.  83 ;  B.  F.  T. 
dk  Sav.  Co.  v.  77.  Z.  Co.,  118  Mo.  447;  Hewitt  v.  Steele,  118 
Mo.  308.) 

Stephen  II.  Olin  for  respondents.  It  appears  both  by  the 
complaint  and  by  the  proof  that  there  was  no  cause  of  action 
for  damages  but  at  most  only  a  right  of  action  in  equity. 
{Marvin  v.  Brooks,  94  N.  Y.  80 ;  Hasted  v.  Thomson,  158 
N.  Y.  328 ;  Weldon  v.  Brown,  84  A  pp.  Div.  482.)  No  breach 
of  the  agreement  was  shown.  {N.  C.  Bank  v.  Toplitz,  178 
N.  Y.  467;  Dolclier  v.  Fry,  37  Barb.  152.)  The  complaint 
was  properly  dismissed  because  no  breach  was  shown  of  the 
reorganization  agreement  as  construed  by  the  committee  to 
whom  by  the  agreement  the  right  of  construing  it  was  given. 
{White  V.  Wood,  129  N.  Y.  527.)  As  no  act  or  omission  of 
the  defendants  was  shown  which  amounted  to  willful  miscon- 
duct, the  defendants  were  not  liable  in  this  action.  {Van 
Stolen  V.  Bartol,  95  Fed.  Rep,  703  ;  Crabh  v.  Yomig,  92 
N.  Y.  56 ;  White  v.  Wood,  129  N.  Y.  527 ;  142  N.  Y. 
656 ;  Vernier  v.  Fitzgerald,  91  Fed.  Rep.  335 ;  Spurr  v. 
United  States,  174  U.  S.  728;  Wass  v.  Stephens,  128  N.  Y. 
123 ;  Hewitt  v.  Newlerger,  141  N.  Y.  538.)  No  damage 
was  shown.  {Industrial  (&  General  Trust  v.  Tod,  170 
N.  Y.  247;  Walter  v.  Hangen,  71  A  pp.  Div.  40;  Kiddy. 
McConnick,  83  N.  Y.  391 ;  B.  P.  cfc  H.  D.  Est.  v.  Whar- 
ton^ 101  N.   IT,   631 ;  Morton  v.  Harrison^  2Q  J.   &  St 
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305;  Hamilton  v.  McPherson,  28  K  Y.  72;  Worth  v. 
Edmonds^  52  Barb.  40 ;  Dillon  v.  Ajidersouy  43  N.  Y.  231 ; 
Withsrbee  v.  Meyer,  155  N.  Y.  446;  Jf^oble  v.  A.  T.  0.  Co., 
37  Misc.  Rep.  96;  Allen  v.  McConihe,  124  N.  Y.  347; 
Masterton  v.  Mayor,  etc.,  7  Hill,  61 ;  Taylor  v.  Read,  4 
Paige,  561.)  It  appearing  that  a  plan  of  reorganization  was 
prepared  and  filed  in  accordance  with  the  agreement,  and 
that  the  plaintiflE  did  not  withdraw  his  bonds,  his  consent  and 
approval  to  that  plan  was,  under  the  terms  of  the  reorganiza- 
tion agreement,  conclusively  given  and  conferred.  {Styles  v. 
FuUer,  101  N.  Y.  622 ;  Howard  v.  Johnstmi,  82  X.  Y.  271 ; 
Cox  V.  Stokes,  156  N.  Y.  491 ;  Jewell  v.  Mclntyre,  62  App. 
Div.  403  ;  Ilallahan  v.  Webber,  7  App.  Div.  122 ;  Gould  v. 
a  a  Bank,  86  Is .  Y.  75.) 

Vann,  J.  The  facts  relating  to  this  controversy  have  been 
stated  so  frequently  by  diflFerent  judges  during  its  passage 
through  the  courts  that  we  shall  allude  to  them  only  in  a 
general  way.  {Industrial  i&  General  Trust  v.  Tod,  52 
App.  Div.  195 ;  170  N.  Y.  233  ;  93  App.  Div.  263.) 

The  Birmingham,  Sheffield  and  Tennessee  Kiver  Railway 
Company  was  organized  to  build  a  railroad,  extending  from 
Sheffield,  Alabama,  to  Parish,  in  the  same  state,  with  several 
short  branches  leading  to  mines,  and  one  to  the  Tennessee 
river.  The  entire  length  of  the  main  line  and  all  the  branches 
was  119  miles. 

It  began  to  build  about  the  Ist  of  April,  1889,  and  on  or 
about  that  day  issued  its  bonds,  to  the  amount  of  $2,975,000, 
bearing  interest  at  the  rate  of  five  per  cent,  and  secured  them 
by  a  first  mortgage  on  all  its  property.  It  paid  the  interest 
for  one  year,  but  then  made  default,  and  in  June,  1893,  an 
action  to  foreclose  was  commenced  and  a  receiver  appointed. 
After  the  receiver  had  operated  the  road  for  nearly  two  years 
an  agreement,  dated  April  9th,  1895,  called  for  convenience 
the  reorganization  agreement,  vvas  entered  into  between  the 
most  of  the  bondholders  and  J.  Kenned v  Tod,.  James  G. 
Leiper  and  Edmuud  A,  Hopkins,  who  composed  the  reor^ 
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ganization  committee.  Mr.  Hopkins,  the  receiver  who  was 
operating  the  road,  resigned  from  the  committee  before  they 
took  any  action  and  tlie  vacancy  thus  created  was  never  filled. 

The  agreement,  which  was  prepared  at  the  request  of  the 
committee  by  their  own  counsel,  conferred  almost  unlimited 
powers  upon  them.  They  were  authorized  to  do  substantially 
all  that  the  bondholders  themselves  could  do  in  order  to  effect 
a  reorganization  of  the  road,  except  as  mentioned  hereafter. 
Both  general  and  specific  powers  were  granted,  but  the  latter 
were  not  to  limit  the  former.  They  were  empowered  to  act 
by  the  vote  of  a  majority,  to  till  any  vacancy  in  the  commit- 
tee, to  form  a  new  corporation  and  transfer  to  it  all  the  assets 
of  the  old ;  to  purchase  for  the  bondholders  at  foreclosure 
sale  and  to  pledge  the  bonds  to  secure  money  borrowed  to  pay 
the  purchase  price  and  expenses ;  to  appoint  agents  and  coun- 
sel and  pay  them  reasonable  compensation  for  their  services; 
to  "  supply  any  defects  or  omissions  "  in  the  agreement  which 
they  should  deem  necessary  to  carry  out  its  purpose ;  to  con- 
strue the  agreement  and  their  construction  was  to  be  final ;  to 
abandon  the  agreement,  provided  they  returned  the  bonds, 
and  with  the  written  consent  of  a  majority  in  interest  of  the 
bondholders  to  "  take  any  action  thereon  and  in  addition  to  " 
that  provided  for ;  they  were  not  "  to  be  liable  for  the  act  of 
any  agent  or  attorne}'  selected  with  reasonable  discretion,*' 
and  no  member  of  the  committee  was  to  be  liable  for  the  acts 
of  any  other  member,  or  "  for  any  thing  but  his  own  willful 
misconduct." 

The  bondholders  were  not  to  sign  the  agreement,  but  were 
to  become  parties  thereto  by  depositing  their  bonds  with  the 
Manhattan  Trust  Company,  "  subject  to  the  order  and  full 
control  of  the  committee  to  be  used  for  any  purpose  "  under 
said  agreement.  It  was  provided  that  "  the  deposit  of  such 
bonds  shall  transfer  to  the  committee  the  full  legal  and 
equitable  title  thereto  for  all  the  purposes  of  this  agreement," 
and  that  they  might  "  use  the  deposited  bonds  for  the  pur- 
pose of  paying  for  any  assets  or  franchises  purchased."  Upon 
the  deposit  of  the  bonds  the  bondholders  were  to  receive  from 
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the  trust  company  negotiable  trust  certificates  which  were  "  to 
Ije  in  a  form  approved  by  the  committee." 

The  agreement,  however,  contained  some  provisions  for 
the  protection  of  the  bondholders,  as  it  was  made  "  the  special 
dnty  "  of  the  committee  "  to  prepare  and  adopt  a  plan  for  the 
reorganization  of  the  affairs  of  the  railway  company  with  or 
without  foreclosure.  Wlien  the  committee,"  as  it  was  further 
agreed,  "  shall  have  adopted  such  plan,  a  copy  thereof  shall 
be  lodged  with  the  Manhattan  Trust  Company.  Notice  shall 
thereupon  be  given  to  the  holders  of  tlie  trust  certificates 
issued  hereunder,  and  such  plan  shall  become  binding  upon 
all  of  the  said  bondholders  who  do  not  withdi'aw  herefrom 
in  the  manner  hereinafter  provided,  unless  the  holders  of 
a  majority  in  interest  of  the  said  certificates  shall  within 
twenty  days  file  with  the  Manhattan  Trust  Company  their 
written  dissent  from  the  plan.  *  *  *  Any  holder  of  a 
trust  certificate  issued  hereunder  may  at  any  time  within 
thirty  days  after  the  mailing  to  him  of  notice  of  the  filing  of 
a  plan  of  reorganization,  as  hereinbefore  provided,  withdraw 
from  this  agreement  and  receive  back  the  bond  or  bonds 
deposited  by  him,  upon  payment  of  his  pro  rata  share  of  the 
expenses  theretofore  incurred  by  the  committee."  Upon  the 
withdrawal  of  the  bonds  and  the  payment  of  the  pro  rata 
share  of  the  expenses  "  the  holder  of  such  certificate  or  certifi- 
cates shall  be  thereupon,  and  without  any  further  act,  fully 
released  from  the  obligations  of  this  agreement  and  from  such 
plan  of  reorganization  ;  but  as  to  every  certificate  holder  who 
does  not  within  the  said  period  of  thirty  days  withdraw  the 
bonds  represented  by  his  certificate  or  certificates,  his  assent 
and  ratification  of  the  said  plan  shall  be  conclusively  and 
finally  assumed,  conferred  and  given." 

Substantially  all  of  the  bondholders  became  parties  to  the 
instrument  by  the  deposit  of  their  bonds  pursuant  to  its  terms, 
only  twenty-six  bonds  being  unrepresented.  On  May  29th, 
1895,  the  plaintiff,  an  English  corporation,  deposited  570  bonds 
of  the  par  value  of  $570,000  and  coupons  to  the  amount  of 
$57,000  and  received  certificates  therefor  from  the  Manhat- 
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tan  Trnst  Company.  This  deposit  was  made  after  a  confer- 
ence between  Mr.  Samuel  Untermyer,  who  represented  the 
plaintiff  from  the  outset,  and  the  general  agent  of  the  com- 
mittee, to  whom  lie  was  referred  by  a  member  thereof,  as  in 
"  charge  of  all  the  matters "  and  as  "  running  the  entire 
business."  Frequent  interviews  and  some  correspondence 
followed  between  Mr.  Untermyer,  the  committee  and  their 
agent  in  which  the  former  requested  and  urged  and  finally, 
after  the  entrv  of  a  decree  of  sale  in  the  foreclosure  action, 
insisted  upon  the  prompt  preparation  of  a  plan  of  reorganiza- 
tion. Sliortly  after  the  27th  of  June,  1895,  the  representa- 
tive of  the  committee  told  Mr.  Untermyer  that  a  plan  would 
be  prepared  "  in  ample  time  to  give  your  clients  ample  oppor- 
tunity either  to  withdraw  their  bonds,  protect  themselves  or 
come  into  the  plan  if  they  see  fit  to  do  so."  On  the  17th  of 
July,  1895,  the  decree  having  been  entered  on  the  fifth,  he 
was  told  "  that  there  would  be  no  sale  of  the  property  until  a 
plan  was  put  out  and  reasonable  opportunity  given  to  "  the 
plaintiffs  "  to  withdraw  from  it  if  they  did  not  like  it  or  to 
protect  themselves."  About  the  first  of  September,  1895,  he 
was  notified  that  his  clients  should  have  an  opportunity  to 
exercise  their  rights  before  there  was  a  sale  and  that  a  plan 
would  be  prepared  in  due  time. 

Notwithstanding  these  assurances  no  plan  was  prepared. 
On  the  I6th  of  September,  1895,  the  property  was  sold  in  the 
foreclosure  proceedings  and  the  defendants,  assuming  to  act 
for  the  bondholders,  bought  it  for  $500,000,  which  was  the 
lowest  bid  that  could  be  received  under  the  decree.  The  sale 
was  made  without  the  knowledge  of  Mr.  Untermyer,  who  had 
been  assured  by  the  committee  that  it  would  be  postponed, 
and  on  learning  that  it  had  taken  place  he  vigorously  protested 
and  pronounced  it  a  great  wrong  to  the  bondholders.  On  the 
29th  of  October,  1895,  which  was  the  day  before  Mr.  Unter- 
myer first  heard  that  the  property  had  been  sold,  the  sale  was 
confirmed  and  on  the  30th  of  November  following  the  defend- 
ants used  the  plain  tifiPs  bonds  among  others  in  paying  the 
purchase   price  and  each  bond  was  stamped  by  the  officer 
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making  the  sale  as  follows,  "  29tli  of  November,  1895, 
$139.76  paid  on  this  bond  as  part  of  the  proceeds  of  the  sale 
under  foreclosure.     J.  Fred  Johnson,  Commissioner." 

In  a  short  time  the  defendants  caused  the  Northern  Ala- 
bama Railway  Company  to  be  incorporated  under  the  laws  of 
the  state  of  Alabama  with  a  nominal  capital  of  $2,000,000. 
The  stock  was  all  held  by  the  defendants  and  the  officers  and 
directors  were  their  nominees.  The  articles  of  incorporation 
authorized  an  increase  of  the  capital,  upon  the  vote  of  the 
stockholders  holding  a  majority  in  value,  "  to  the  extent  of 
$15,000  a  mile  for  each  additional  mile  of  railroad  purchased, 
built,  constructed  or  operated." 

Against  the  emphatic  protest  of  Mr.  Untermyer  the  prop- 
erty was  conveyed  to  the  new  company,  which  at  once  issued 
bonds,  secured  by  a  mortgage,  to  the  amount  of  $3,000,000. 
This  mortgage,  which  was  dated  November  29th,  1895,  con- 
tained the  recital  that  bonds  to  the  amount  of  $1,700,000  were 
issued  in  part  payment  for  the  railroad  property  and  fran- 
chises, the  remainder  being  for  the  general  purposes  of  the 
company.  A  foreclosure  was  authorized  for  principal  and 
interest  upon  the  request  of  a  majority  of  the  bondholders  in 
case  a  default  in  the  payment  of  interest  should  continue  for 
three  months,  whereas  the  former  mortgage  authorized  a  fore- 
closure only  upon  the  request  of  two-thirds  of  the  bondhold- 
ers after  nine  months'  default  in  such  payment.  The  mort- 
gage was  subject  to  a  judgment  for  $89,062.06,  which  by  a 
decree  of  the  court  was  made  a  prior  lien,  superior  to  that  of 
the  mortgage  bonds.  Said  judgment  was  rendered  in  favor 
of  a  car  trust  company  for  the  amount  due  for  the  rental  of  its 
equipment  during  the  receivership.  The  bonds  contained  the 
following  provision  :  "  Every  holder  of  this  bond  by  receiv- 
ing the  same  expressly  waives  any  and  all  individual  liability 
existing  or  that  may  hereafter  exist  against  each  and  every 
present  and  future  stockholder  or  director  of  the  Railway 
Company." 

This  action  was  commenced  on  the  29th  of  October,  1897, 
and  on  the  18th  of  July,  1898,  nearly  three  years  after  the 
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road  had  been  completely  reorganized,  the  defendants  pre- 
pared a  plan  of  reorganization  and  submitted  it  to  the 
bondholders.  The  plan  recited  what  had  been  done  bj  way 
of  reorganizing  the  road  and  bonding  it,  stated  tlie  expense 
incurred  and  the  prospects  of  the  new  enterprise  and  offered 
to  the  bondholders  under  tlie  reorganization  agreement  40  per 
cent  in  general  lien  bonds  and  60  per  cent  in  stock  of  the  new 
company.  Four  hundred  thousand  dollars  in  amount  of  the 
bonds  issued  by  the  new  company  were  "  prior  lien  bonds," 
the  most  of  which  were  to  be  sold  to  meet  the  cash  require- 
ments of  the  plan  and  the  rest  were  reserved  for  the  use  of 
the  new  company.  Of  the  "  general  lien  bonds,"  $1,151,600 
in  amount  were  appropriated  to  pay  the  40  per  cent  on  the 
old  mortgage  bonds  and  $137,870  to  pay  the  coupons  thereon, 
while  the  balance  of  the  issue  of  $3,000,000  was  for  the  con- 
struction or  purchase  of  additional  lines.  The  rate  of  interest 
on  the  "  general  lien  bonds  "  was  to  be  two  per  cent  for  two 
years  from  July  1st,  1898,  then  three  per  cent  until  July  1st, 
1902,  and  after  that  five  per  cent.  The  interest  on  the  bonds 
was  non-cumulative,  but  the  directors  had  discretionary  power 
to  make  it  up  to  a  five  per  cent  basis,  provided  the  earnings 
authorized  it  and  their  decision  in  this  respect  was  to  be  con- 
clusive on  all  parties.  The  new  securities  offered  to  the  old 
bondholders  are  said  to  be  worth  $320  per  $1,000,  that  is,  for 
an  old  bond  of  the  face  value  of  $1,000  -securities  worth 
$320  were  offered  by  the  belated  plan.  The  plaintiff  still 
holds  the  certificates  issued  by  the  trust  company  for  its 
bonds  deposited  under  the  agreement  and  produced  them  at 
the  trial. 

This  action  was  originally  brought  to  recover  damages  for 
the  conversion  of  the  plaintiff's  bonds,  and  upon  the  first  trial 
the  plaintiff  had  a  verdict,  which,  although  sustained  by  the 
Appellate  Division,  was  set  aside  by  this  court  upon  the 
ground  that  the  acts  complained  of  did  not  constitute  a  con- 
version. {Industrial  cfe  General  Trust  v.  Tod^  170  N.  T. 
233.)  The  complaint  was  subsequently  amended  on  motion, 
by  omitting  the  allegations  relating  to  conversion  and  alleging 
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a  cause  of  action  for  breach  of  contract.  The  plaintiff  does 
not  disaffirm  the  agreement,  but  stands  upon  it  and  asks  for 
damages  from  the  committee  for  the  violation  thereof  to  its 
injury.  Upon  the  trial  of  the  action  with  the  complaint  in  its 
present  form,  evidence  was  given  tending  to  establish  the  fore- 
going facts,  among  others,  but  when  the  plaintiff  rested  its 
complaint  was  dismissed  and  its  exceptions  were  ordered  to 
be  heard  in  the  first  instance  bj  the  Appellate  Division. 
Upon  the  review  by  that  court  the  exceptions  were  overruled 
and  judgment  was  directed  in  favor  of  the  defendants.  From 
that  judgment  the  plaintiff  appealed  to  this  court  and  upon 
our  review  we  must  assume  that  the  jury  would  have  found  all 
the  facts  in  its  favor  which  were  warranted  by  any  reasonable 
view  of  the  evidence. 

As  the  reorganization  agreement  was  prepared  by  the  com- 
mittee and  the  language  used  is  wholly  their  own,  it  should  be 
construed  most  favorably  to  the  bondholders,  who  had  no  part 
in  preparing  it  but  were  compelled  to  accept  it  as  it  was  or 
not  accept  it  at  all.  (^United  Waiter  Works  Co,  v.  OmaTia 
Water  Co,^  164  N.  Y.  41 ;  Kratzenstein  v.  Western  Assur- 
ance Co,^  116  N.  Y.  54.)  The  respondents  claim  that  no 
breach  of  the  agreement  was  shown,  because  they  had  the 
right  to  construe  it  and  their  construction  is  final  by  force  of 
its  provisions. 

If  one  party  to  a  contract  has  the  unrestrained  power  to  say 
what  it  means,  the  other  has  no  rights  except  by  sufferance.  \ 
The  parties  to  the  contract  before  us  were  not  in  that  situa- 
tion, and  human  language  is  not  strong  enough  to  place  them 
in  that  situation.     The  defendants,  with  all  their  power,  could  ' 
not  make  a  new  contract,  or  subvert  the  agreement  by  con- 
struing a  vital  provision  into  or  out  of  it.    {Cox  v.  Stokes^  156^ 
N.  Y.  491,  507.)    No  one  can  be  made,  by  contract,  the  final 
judge  of  his  own  acts,  for  the  law  writes  "  good  faith  "  into 
such  agreements.     No  covenant  of  immunity  can  be  drawn 
that  will  protect  a  person  who  acts  in  bad  faith,  because  such 
a  stipulation  is  against  public  policy,  and  the  courts  will  not 
enforce  it.    The  law  requires  the  exercise  of  good  faith,  and 
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no  matter  how  strong  the  provision  to  shield  from  liability 
may  be,  there  is  no  protection  unless  good  faith  is  observed. 
The  power  to  construe  and  the  engagement  that  the  construc- 
tion shall  be  final  mean  that  it  shall  be  iinal  if  the  members 
of  the  committee  act  in  good  faith,  but  not  otherwise.  They 
were,  doubtless,  protected  from  the  outcome  of  errors  of  judg- 
ment and  honest  mistakes,  but  good  faith  is  the  standard, 
erected  by  the  law,  by  which  all  their  acts  and  omissions  are  to 
be  judged.  {Shaw  v.  Railroad  Co.^  100  U.  S.  605 ;  Uollister  v. 
Stewart,  111  N.  Y.  644;    White  v.  Wood,  129  N.  Y.  527.) 

We  now  reach  the  primary  question  on  the  merits  and  that 
is  whether  the  committee  impliedly  agreed  to  prepare  a  plan 
and  submit  it  to  the  bondholders  before  the  property  was  sold 
under  foreclosure.  There  was  no  express  provision  to  this 
effect  and  the  argument  in  favor  of  one  by  implication  rests 
upon  the  agreement  and  the  surrounding  circumstances.  As  we 
construe  the  instrument,  the  bondholders  had  no  power  to  with- 
draw their  bonds  until  after  a  plan  of  reorganization  had  been 
prepared  and  notice  thereof  given,  or  until  a  breach  of  duty 
by  the  defendants.  This  right  to  take  their  bonds  back  if 
they  did  not  like  the  plan  was  vital  to  the  bondholders.  It 
was  about  the  only  right  they  had,  and  if  they  could  not  exer- 
cise it  until  after  the  road  had  been  sold  and  reorganized  it 
amounted  to  nothing.  The  deposit  of  the  bonds  with  the 
trust  company  placed  them  in  the  absolute  power  of  the  com- 
mittee, which  had  full  control  of  them  for  the  purposes  of 
the  reorganization  scheme,  provided  it  was  accepted,  and  the 
owner  had  no  right  to  demand  them  until  after  a  plan  had 
been  filed,  when  he  had  that  privilege  for  the  period  of  thirty 
days  only.  Therefore,  unless  a  plan  was  made  before  the 
sale,  the  bondholder  would  have  no  means  of  protecting  him- 
self, for  he  could  not  appear  and  bid  to  advantage  without 
his  bonds,  which,  according  to  the  mortgage,  could  be  used 
toward  the  payment  of  the  purchase  price.  From  the  right 
to  withdraw  the  bonds  within  the  thirty  days,  the  need  of  pro- 
tection at  the  foreclojsure  sale  and  the  difticulty,  if  not  the 
impossibility,  of  getting  it  unless  the  plan  was  filed  before  a 
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sale,  together  with  tlie  futility  of  filing  a  plan  after  a  sale, 
springs  the  implication  that  the  plan  was  to  be  filed  before  a 
sale  took  place,  and  that  the  parties  necessarily  so  understood. 
The  defendants,  as  reasonable  men  of  large  experience  in 
affairs,   could  not,  and  as  their  early  declarations  show  did 
not,  understand  it  otherwise.     The  sole  object  of  the  agree- 
ment was  to  provide  a  plan  of  reorganization.     Every  pro- 
vision was  in  aid  of  that  purpose.     The  plan   was  to  be 
prepared  so  that   the   bondholders  could   act  upon   it  and 
decide  to  remain  in  the  scheme  or  get  out,  and  necessarily 
it  was  intended  that  they  should  liave  time  to  act  upon  it 
and  withdraw  their  bonds,  if  they  so  elected,  before  their 
rights  were  prejudiced  or  concluded  by  a  sale.     This  at  first 
was  the  construction  of  the  defendants  themselves,  for  in  their 
conversation  and  correspondence  with  the  representative  of 
the  plaintiff  the  assurance  was  repeatedly  given  that  his  cli- 
ent should  have  ample  opportunity  to  withdraw  its  bonds 
before  a  sale.     There  was  no  need  of  a  plan  after  a  reorgani- 
zation had  been  effected,  as  the  purpose  was  to  furnish  a  basis 
for  action  to  be  taken  with  reference  to  reorganizing  the  road, 
subject  to  the  approval  or  disapproval  of  the  holders  of  the 
bonds.     If  a  bondholder  approved  the  plan  he  was  committed 
to  the  scheme,  but  if  he  withdrew  his  bonds  he  could  resort  to 
some  other  means  of  protecting  his  interest,  such  as  appealing 
to  others  to  join  with  him  in  a  new  plan,  or  bidding  himself, 
or  persuading  others  to  bid  at  the  sale.     The  object  of  the 
plan  was  to  reorganize  a  road  which  needed  reorganization, 
not  a  road  already  reorganized.     A  plan  presented  years  after 
a  sale  was  not  contemplated  by  the  parties.     The  sale  of  the 
road,  the  organization  of  a  new  company,  the  transfer  of  all 
the  assets  of  the  old  company  thereto,  the  issue  of  bonds  to  a 
large  amount  by  the  new  company  secured  by  a  first  mortgage 
on  its  entire  property  and  franchises,  accomplished  the  reor- 
ganization of  the  road,  but  the  bondholders  had  no  voice  in 
it,  no  privilege  of  disapproving  or  of  withdrawing  their  bonds 
BO  that  they  should   not  be   sacrificed.     Suppose,  after  all 
this,  a  majority  of  the  bondholders  had  rejected  the  plan, 
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as  the  agreement  authomed,  wliat  good  would  it  have  done  ? 
What  riglits  would  they  have  had  left?  They  were  bound 
and  helpless  in  the  hands  of  the  committee,  who  held  them  fast 
until  they  had  reorganized  the  road  on  a  plan  to  suit  themselves, 
but  which  was  not  made  known  to  the  bondholders  until  it 
was  too  late  to  do  them  any  good.  The  plan  was  to  be  a 
method  of  doing  something,  not  a  history  of  something  already 
done.  Of  what  use  is  a  plan  to  build  a  house  after  the  house 
is  built?  We  think  there  was  a  covenant  on  the  part  of  the 
defendants,  necessarily  implied  from  the  stipulations  of  the 
agreement  and  the  attending  circumstances,  that  they  would 
prepare  and  submit  a  plan  of  reorganization  before  the  road 
was  sold  and  before  the  bonds  were  used,  as  otherwise  there 
would  be  no  object  in  having  a  plan  and  the  bondholders 
would  be  unable  to  save  themselves,  because  their  bonds  were 
beyond  their  control.  This  was,  in  substance,  the  construc- 
tion placed  ui)on  the  agreement  when  the  case  was  liere 
before,  as  will  be  seen  upon  reading  the  opinions  in  connec- 
tion with  the  syllabus  and  the  vote  of  the  judges.  {Industrial 
cfe  General  Trust  v.  Tod,  170  N.  Y.  233,  270.) 

The  only  other  question  requiring  discussion  relates  to  the 
measure  of  damages,  which  is  not  without  difficulty.  Two  of 
the  learned  justices  of  the  Appellate  Division  concurred  in 
the  judgment  dismissing  the  complaint  because  "  there  was  no 
proof  of  damages."  They  apparently  thought  that  a  cause  of 
action  was  established  in  all  other  respects.  Since  the  defend- 
ants violated  their  agreement  by  failing  to  make  a  plan  before 
the  sale  and  by  iising  the  bonds  without  making  a  plan,  the 
plaintiflE  is  entitled  to  recover  some  damages  for  the  breach 
of  contract,  but  it  is  difficult  to  lay  down  the  method  of 
assessment,  owing  to  tlie  novelty  of  the  facts.  The  defend- 
ants claim  that  no  damages  were  sustained,  because  the 
bondholders  now  have  the  road,  equipment  and  franchises, 
which  is  all  they  ever  had.  This  is  plausible  but  unsound. 
When  the  agreement  was  made  the  bondholders  had  the 
first  lien  on  all  the  railroad  property,  with  the  right  to 
reorganize  on  a  basis  that  suited  tliemselves^  by  selling  out- 
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right  to  the  highest  bidder  after  fair  competition  ;  by  combin- 
ing with  some  other  railroad  company,  of  which  several  were 
available,  either  with  or  without  the  extension  of  the  line  by 
new  construction  ;  or  by  the  transfer  of  assets  to  a  new  com- 
pany organized  in  their  own  way,  with  their  own  directors 
and  officers  and  the  issue  of  new  bonds  bearing  such  interest 
as  they  though  best,  secured  by  a  mortgage  upon  such  con- 
ditions as  would  in  their  judgment  give  thcin  the  greatest 
value.  They  lost  this  opportunity  through  the  negligence  or 
omission  of  the  defendants.  They  did  not  consent  to  the  new 
order  of  things.  The  defendants  forced  them  i/ito  a  position 
of  utter  helplessness  and  kept  theni  there  until  they  were 
compelled  to  accept  what  they  did  not  want  or  turn  to  the 
courts  for  relief.  They  were  not  bound  to  accept  or  reject 
an  executed  plan  which  was  not  submitted  to  them  in  time  to 
save  themselves,  or  to  take  any  action  which  would  waive  the 
damages  for  whicli  they  had  already  sued.  They  were  not 
obliged  to  take  back  their  old  bonds,  which  the  defendants 
had  mutilated  and  which  had  become  the  obligations  of  an 
extinct  company  and  were  no  longer  a  lien  upon  any  thing. 
They  were  not  required  to  accept  their  proportion  of  the  sum 
bid  by  the  defendants  upon  the  sale  of  the  road,  for  the  sale 
was  made  in  violation  of  the  agreement  and  was  unfair  to  the 
bondholders  who  had  no  adequate  opportunity  to  raise  the 
price  by  bidding  themselves  or  inducing  others  to  bid.  Finally, 
after  the  damage  had  been  sufiEered  and  an  action  had  been 
commenced  to  recover  the  amount,  the  plaintiff  was  not 
bound  to  accept  the  new  securities,  some  bearing  no  interest 
and  the  rest  interest  at  a  lower  rate  for  a  time  than  the  old 
securities  and  which  were  issued  by  a  diflferent  company  with 
strange  officers  and  directors,  and  upon  different  and  doubtful 
conditions  in  many  respects.  Three-fifths  of  the  amount 
of  their  former  holdings  were  to  be  in  stock  and  only 
two-fifths  in  bonds.  The  accompanying  mortgage  not  only 
covers  more  than  twice  as  many  bonds  as  the  old  bond- 
holders were  to  receive,  but  it  is  not  even  tiie  first  lien  upon  the 
property.     The  defendants  are  in  the  attitude  of  trying  to 
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force  these  bastard  securities  upon  the  plaintiflf  in  place  of 
the  legitimate  bonds  which  have  been  rendered  of  no  value  by 
their  action.  They  seek  to  compel  the  plaintiff  to  take  what 
they  offer  in  securities  created  by  themselves,  instead  of  what 
the  old  bonds  were  worth  and  would  have  brought  if  the  reor- 
ganization agreement  had  been  performed.  Even  "  something 
just  as  good  "  or  "  worth  just  as  much,"  if  such  were  the  fact, 
18  not  what  the  law  awards  for  the  breach  of  an  agreement. 
Every  non-assenting  bondholder  may  well  say  to  the  com- 
mittee non  in  hcBC  foedera  veni.  The  plaintiff's  bonds  are 
destroyed.  There  is  no  substitute  that  it  is  bound  to 
accept,  and  unless  it  submits  to  the  injustice  perpetrated 
upon  it  by  the  defendants,  as  the  jury  might  have  found, 
the  recovery  of  damages  in  some  form  and  to  some  amount, 
if  not  the  only  remedy,  is  a  remedy  to  which  it  is  entitled. 

It  was  not  obliged  to  resort  to  a  court  of  equity  for  the 
courts  of  law  are  open  to  redress  the  violation  of  contracts 
through  the  constitutional  right  of  a  trial  by  jury.     If  that 
remedy  is  not  adequate  it  is  the  misfortune  of  the  plaintiff  to 
have  selected  it,  but  the  defendants  cannot  complain.     If  they 
broke  their  agreement  and  damages  resulted  they  must  face  a 
jury.     They  were  mere  custodians  of  the  bonds,  unless  they[ 
made  and  filed  a  plan  as  required  by  the  agreement,  which  I 
was  never  done.     They  had  no  right  to  use  the  bonds  for  any  I 
purpose  until  the  plan  was  formulated  and  the  bondholders' 
had  been  given  a  chance  to  withdraw.     The  provisions  of  the 
reorganization  agreement  in  relation  to  a  trust  never  became 
operative  as  to  the  plaintiff,  because  they  were  to  take  effect  ^ 
only  as  to  such  bondholders  as  stayed  in  after  notice  of  a  plan 
formed  in   time  to  get  out  in  safety.     The  deposit  of  the 
bonds  was  tentative  until  full  assent  was  given  by  remaining 
in  the  scheme.     If  one  intrusts  property  to  an  agent  or  bailee,  C^ 
who  agrees  to  do  a  specified  thing  with  it,  but  instead  he  vio- 
lates his  agreement  and  does  something  else,  the  principal  is 
not  obliged  to  accept  from  the  agent  what  he  got  through  the 
violation,  but  may  insist  that  he  should  pay  the  value  of  the 
property.     Moreover,  the  agent  cannot  reduce  the  damages 
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by  offering  the  property  back,  provided  it  has  been  substan- 
tially changed  in  form  and  value  without  authority.  It  is  for 
the  principal  to  elect  whether  to  sue  at  law  for  damages  or 
resort  to  equity  for  an  accounting.  A  wrongdoer  has  no 
right  to  select  the  forum  to  redress  the  wrong  which  he  him- 
self inflicted. 

The  measure  of  damages  is  suggested  by  what  the  plaintiff 
has  lost.  It  has  lost  its  bonds  without  its  fault,  in  spite 
of  its  protest  and  through  the  action  and  negligence  of 
the  defendants,  as  the  jury  might  have  found.  Those 
bonds  no  longer  exist  as  securities,  for  they  are  a  lien  upon 
nothing  and  are  worth  nothing  except  as  vouchers.  The 
bonds,  as  bonds,  are  gone,  and  the  plaintiff  is  entitled  to 
recover  the  value  thereof  as  of  the  date  when  the  agreement 
was  violated  by  the  defendants.  Such  a  recovery  would  make 
good  the  loss,  but  as  the  bonds  have  had  no  market  value  for 
years,  how  is  the  loss  to  be  admeasured  ?  The  common  law 
will  not  halt  or  surrender  because  the  situation  is  novel  and 
the  ordinary  methods  of  proving  values  are  not  available,  but 
will  resort  to  some  practical  means  that  will  be  just  to  both 
parties.  The  bonds  were  worth  something,  as  was  shown  by 
the  sale  when  the  defendants  made  the  only  bid  for  the  prop- 
erty covered  thereby  and  bought  it  at  the  upset  price  required 
by  the  court.  These  bonds  were  the  first  lien  upon  a  going 
railroad,  119  miles  long,  with  land,  depots,  rolling  stock, 
wharves  and  appurtenances.  One  of  its  branches  touched  the 
Tennessee  river  at  a  point  from  which  it  is  navigable  to  the 
Ohio.  Through  its  connections  with  other  roads  it  reached  St. 
Louis,  Cincinnati,  Louisville  and  other  northern  and  western 
points,  as  well  as  places  to  the  south.  It  ran  through  a  coun- 
try abounding  in  mineral,  lumber  and  agricultural  products, 
which  furnished  much  freight.  According  to  the  opinion  of 
a  witness  who  was  a  railroad  manager,  it  could  be  operated  to 
advantage  as  a  part  of  either  of  two  extensive  railroad  systems 
,  in  the  south.  It  appeared  that  the  gross  earnings  exceeded 
the  operating  expenses  and  the  amount  paid  for  taxes,  but  not 
including  the  annual  interest.     All  these  facts  were  shown  at 
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the  trial  and  the  attempt  was  made  to  show  others  of  like 
character,  but  the  court  improperly  excluded  the  evidence  and 
the  plaintiff  excepted. 

The  value  of  the  bonds  was  approximately  the  intrinsic 
value  of  the  property  upon  which  tliey  were  the  first  lien  and 
the  value  of  the  plaintiff's  bonds  was  the  proper  proportion  of 
that  amount,  not  exceeding  in  either  case  the  face  of  the  bonds 
and  interest  unpaid.  Upon  proof  of  tlie  facts,  some  of  wliicli 
were  shown  and  some  excluded  by  the  trial  court  under 
objection  and  exception,  showing  what  kind  of  a  raih'oad  it 
was,  its  mileage,  grade,  curvature  and  bridges  ;  the  number 
and  condition  of  its  locomotives,  cars  and  depots  ;  the  quantity 
and  quality  of  its  other  property  ;  the  population  of  the  towns 
along  its  line ;  the  kind  of  a  country  it  ran  through ;  its  con- 
nection with  other  roads;  its  opportunity  for  freight  and 
passenger  business;  what  it  had  earned  in  the  past  and  its 
ability  to  earn  in  tlie  future  and  all  those  elements  which 
enter  into  the  value  of  a  going  railroad,  it  was  for  the  jury 
to  estimate  the  value  of  the  bonded  property  according  to 
their  sound  judgment  and  draw  the  proper  inference  as  to  the 
proportionate  amount  that  the  plaintiff  should  recover  in 
order  to  make  good  the  loss  it  had  sustained.  It  was 
entitled  to  its  aliquot  part  of  what  the  road  would  have 
sold  for,  after  due  allowance  for  the  reasonable  expenses  of 
making  a  sale.  The  defendants  cannot  assess  the  damages 
which  they  are  to  pay,  nor  pay  them  in  anything  but  money. 
This  metliod  of  establishing  the  value  of  property  which 
has  no  market  value  has  received  the  sanction  of  the  courts  in 
this  and  other  states.  {James  v.  Cowingy  82  N.  Y.  449,  455 ; 
Weigley  v.  Kneelaixd^  18  App.  Div.  47,  53 ;  Sloan  v.  Baird^ 
12  App.  Div.  481;  162  N.  Y.  327;  Gallup  v.  MiUer,  25 
Hun,  298  ;  Murray  v.  Stanton^  99  Mass.  345,  348 ;  Hewitt 
V.  Steele^  118  Mo.  463,  474;  Redding  v.  Oodwin^  44  Minn. 
855,  358 ;  Storms  v.  Storms^  51  N.  E.  Rep.  955 ;  Hitchcock 
V.  McElratK  72  Cal.  565,  567;  2  Sedgwick  on  Damages 
[7th  ed.],  403  ;  2  Cook  on  Corporations,  §  581 ;  1  Spelling  on 
Corporations,  §  499.) 
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We  think  that  a  case  was  made  for  the  jury  and  that  the 
trial  conrt  erred  both  in  granting  a  nousnit  and  in  excluding 
evidence  tending  to  show  the  intrinsic  value  of  the  railroad 
property.  The  judgment  appealed  from  should,  therefore,  be 
reversed  and  a  new  trial  granted,  with  costs  to  abide  the  event. 

Gray,  J.  (dissenting).  I  cannot  vote  for  the  reversal  of  the 
judgment.  I  think  it  was  both  proper  and  just.  It  is  diffi- 
cult to  imagine  an  agreement  for  the  reorganization  of  an 
insolvent  corporation  in  the  interest  of  its  bondholders,  which 
would  more  completely  surrender  all  individual  rights  of  con- 
trol and  confer  wider  powers  of  management  upon  the  bond- 
holders' committee,  than  does  the  one  in  question.  Not  only 
did  the  defendants  acquire  the  whole  title  to  the  bonds  depos- 
ited under  the  agreement ;  but  they  were  authorized  to  con- 
strue it  and  their  construction  was  to  be  final.  They  might 
supply  any  defect,  or  omission,  deemed  necessary  to  enable 
them  to  carry  out  the  general  purposes  of  the  agreement. 
They  were  empowered  to  take  such  steps  as  they  might  deeiH 
advisable  for  the  formation  of  a  new  corporation  and  for  trans- 
ferring to  it  all  of  the  assets  of  the  railway  company.  They 
were  authorized  '^  to  use  the  deposited  bonds  for  the  purpose 
of  paying  for  any  assets  or  franchises  purchased."  Without 
going  over,  again,  the  extensive  discretionary  powers  vested 
by  the  agreement  in  the  defendants,  suffice  it  to  say  that 
there  was,  apparently,  nothing  they  might  not  do,  in  the 
direction  of  a  reorganization  of  the  insolvent  concern  and  they 
were  without  responsibility  to  tlieir  constituents  for  what 
they  did ;  except,  of  course,  in  the  case  of  some  fraud  prac- 
ticed, or  of  "willful  misconduct."  There  is  no  charge  of 
either.  They  chose  to  enter  into  such  an  agreement  and  if 
the  defendants,  as  representing  them  in  the  effort  to  protect 
their  interests,  have  not  defrauded  them  of  their  just  share  of 
the  fruits  of  the  joint  action,  it  is  not  easy  to  perceive  how 
they  have  injured  them.  This  action  is  for  a  breach  of  the 
agreement  by  the  defendants  and  the  pertinent  questions,  in 
my  opinion,  are  two-fold.     In  the  first  place,  is  the  plaintiflE 
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in  a  position  to  bring  the  action  and,  in  the  second  place,  has 
it  been  injured  by  the  faihire  of  the  defendants  to  prepare, 
and  to  file,  a  plan  for  a  reorganization  before  the  sale  of  the 
property  nnder  the  pending  decree  of  foreclosure  ? 

Answering  the  first  question,  I  am  of  the  opinion  that  the 
plaintiff  could  not  maintain  an  action  at  law ;  inasmuch  as  it 
had  not  withdrawn  its  bonds,  as  the  agreement  provided  for  a 
bondholder  doing,  if  he  dissented  from  the  plan,  when  filed 
and  notice  thereof  given.  There  was  no  express  provision 
that  a  plan  should  be  filed  before  the  sale  was  had  in  the  fore- 
closure action  and  the  plaintiff's  bonds  remained  with  the 
trust  company,  subject  to  surrender  upon  return  of  the  trust 
certificates  and,  still,  so  remain.  The  fourth  article  of  the 
agreement  provides,  with  respect  to  the  preparation  of  the 
plan  of  reorganization,  that  notice  "shall  be  given  to  the 
holders  of  the  trust  certificates  issued  and  such  plan  shall 
become  hitiding  uj}on  all  the  holders,  who  do  7iot  withdraw 
h^'efromr  The  fifth  article  provides  for  a  withdrawal  of 
the  bonds  deposited  by  a  holder,  "  within  thirty  days  after  the 
mailing  to  him  of  notice  of  the  plan,"  and  "as  to  every  cer- 
tificate holder  who  does  not  withdraw  the  honds  represented 
hy  his  certificate  or  certifi^cates^  his  assent  and  ratification  of 
the  said  plan  shall  he  conclusively  and  finally  assumed^  con- 
f erred  and  give^i.^'*  There  is  no  disjmte  about  the  facts  that 
the  advertisement  of  a  sale  of  the  road,  pursuant  to  the 
decree  in  the  pending  foreclosure  proceeding,  was  duly  pub- 
lished and  that  it  was  known  to  plaintiff ;  that  the  sale  was  pub- 
licly had  and  that  a  notice  of  the  filing  of  the  plan  of  reorganiza- 
tion, which  was,  in  fact,  adopted  subsequently  to  the  sale,  was 
received  by  plaintiff,  through  its  representative.  The  failure, 
or  delay,  to  file  the  plan  did  not  terminate  the  agreement,  nor 
annul  the  authority  of  the  committee,  and  it  was  incumbent 
upon  the  plaintiff,  if  disapproving  of  it,  to  withdraw  its  bonds 
within  the  time  provided  and  thus  to  evidence  its  withdrawal 
from  the  plan  as  inoperative  and  no  longer  binding  upon  it. 

But,  if  we  shall  assume  that  there  was  implied  on  the  part 
of  the  defendants  an  agreement  that  they  would  prepare,  file 
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and  give  notice  of  a  plan  for  reorganization  before  a  sale  was 
had  by  the  master  under  the  foreclosure  judgment,  and  if  we, 
further,  shall  assume  that  the  plaintiff,  notwithstanding  its 
failure  to  signify  its  dissent  in  the  way  agreed  upon,  is  not 
precluded  from  bringing  this  action  to  recover  damages  for  the 
alleged  breach  of  agreement,  then  I  find  myself  unable  to  per- 
ceive how  it  has  been  injured  by  the  defendants'  acts.     Every 
bondholder  received  an  aliquot,  or  proportionate,  share  of  an 
ownership  in  the  property,  upon  which  he  formerly  had  a  lien. 
There  is  no  pretense  of  unfairness  in  the  proceedings  for,  or 
upon,  the  sale.    It  was  advertised  and  publicly  held.    The  prop- 
erty was  offered  to  the  highest  bidder  ;  but  it  was  bought  in  by 
the  committee  at  the  lowest  price,  which  had  been  fixed  by 
the  court's  decree,  and,  then,  was  held  in  trust  for  the  bond- 
holders for  the  purpose,  expressly,  authorized  by  the  reorgani- 
zation agreement  and  eventually  executed  ;  namely,  for  the 
formation  of  a  new  corporation,  to  which  should  be  trans- 
ferred all  of  the  assets  of  the  old  corporation.     There  was  an 
express  provision  of  the  agreement  for  making  "  use  of  the 
corporate  bonds  for  the  purpose  of  paying  for  any  assets  or 
franchises  purchased."     (Article  6  of  the  agreement.)     The 
agents  for  the  bondholders,  acting  in  perfect  good  faith  and, 
obviously,  solely,  in  behalf  of  their  principals,  the  bondhold- 
ers,  protected   their  interests   by   acquiring  the  mortgaged 
property  at  the  sale  and  by  substituting  for  the  insolvent  cor- 
poration a  new  one,  released  from  its  embarrassments,  which 
should  be,  again,  a  going  concern,  managed  for  its  former 
creditors.     As  it  appears,  so  successful  were  the  results  that 
the  valueless  bonds  of  the  insolvent  company,  by  the  com- 
bination of  their  holders  and  by  their  prompt,  concerted,  action, 
were  transmuted  into  securities  of  a  new  corporation,  which 
have  come  to  have  a  value,  considerably  greater  than  what 
the  property  sold  for  represented.     From  possessors  of  a  lien 
upon  the  insolvent  corporation  properties,   the  bondholders 
became   proprietors  in  a   new   corporation   and   what  gave 
value  to  their  holdings  was  the  reorganization,  which  had  been 
effected. 
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Is  it  conceivable  that  the  plaintiff  can,  jastly,  claim  to  have 
been  substantially  damaged  ?  If  there  was  a  breach  of  an 
implied  promise  to  file  a  plan  before  a  certain  time,  to  wit : 
the  judicial  sale  of  the  road,  was  it  injured  ?  Did  it  act  upon 
it  by  withdrawing  its  bonds  ?  Was  it  treated  otherwise  than 
were  treated  all  others  similarly  situated  and  have  not  its  com- 
mittee, the  defendants,  delivered  over  to  it  its  proportionate 
share  in  an  ownership  of  the  property  of  its  insolvent  debtor, 
as  duly  admeasured  as  it  was  possible  in  the  situation  of  all 
interests  ?  Were  the  plaintiff  able  to  recover  as  for  a  conver- 
sion by  the  defendants  of  its  bonds,  the  usual  rule  for  the  meas- 
urement of  damages  applicable  would  be  the  amount  which 
the  property  had  brought  upon  the  foreclosure  sale  ;  for  that 
would  represent  its  value  at  the  time  of  the  theoretical  con- 
version. Under  that  rule  it  would  have  recovered  no  more 
than  it  did.  Is  it  to  be  permitted,  upon  the  theory  of  the 
breach  of  an  implied  promise  by  the  defendants  to  prelimi- 
narily file  a  plan  for  reorganization,  now,  to  recover  of  them 
larger  damages,  upon  opinion  evidence  of  what  such  a  rail- 
road property,  situated  as  it  is,  is,  or  should  be  worth  ?  The  evi- 
dence, upon  which  the  opinion  of  Judge Vakn  presents  so  pleas- 
ing a  picture  of  possibilities,  in  a  fertile  country  to  be  developed, 
in  profitable  mineral  resources  to  be  worked  and  in  terminals 
to  be  reached,  is  conjectural,  if  not  speculative ;  but  if  it  repre- 
sents facts  entering  into  an  estimate  of  present,  or  prospecti%^e, 
value,  has  not  the  plaintiff  been  placed  in  a  position  to  enjoy 
the  benefit  of  them  ?  But  the  value  of  the  railroad  property  is 
not  the  measure  of  the  value  of  the  bonds ;  for  the  mortgage 
had  been  foreclosed  and  a  sale  made  of  the  property.  To 
allow  evidence  to  be  given  of  the  value  of  the  reorganized 
railroad  properties,  as  a  measure  of  the  value  of  the  bonds  of 
the  insolvent  concern,  would  be,  in  my  judgment,  as  grossly 
unfair,  as  illegal.  The  defendants  should  not  be  punished,  for 
the  plaintiff's  benefit,  by  being  compelled  to  pay  a  value  for 
its  bonds,  which  is  estimated  upon  results  due  to  events,  occur- 
ring subsequent  to  the  sale. 

In  my  opinion,  it  is  evident  that  the  plaintiff  has  not  been 
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injured  by  the  omission  of  duty,  which  it  charges  against  the 
defendants,  and  the  allegation  of  damage  rests  upon  no  sub- 
stantial foundation.  They  acted  in  good  faith  and  for  the 
common  interest  of  all  whom  they  represented.  The  object  of 
the  agreement  has  been  attained  and  the  bondholders,  who 
subscribed  it,  collectively,  own  the  property,  upon  which  they 
had  a  lien,  with  all  of  the  benefits  accruing  from  its  operation 
tlirongh  an  organization,  representing  their  interests. 

For  these  reasons,  as  for  those  given  below,  I  think  that  the 
judgment  should  be  affirmed. 

Cullen,  Ch.  J.,  Bartlett,  Haight  and  Werner,  JJ., 
concur  with  Vann,  J. ;  O'Brien,  J.,  concurs  with  Gray,  J. 

Judgment  reversed. 


The  People  of  the  State  of  New  York  ex  rel.  Daniel 
S.  Garvey,  Respondent,  v.  John  N.  Partridge,  as  Police 
Commissioner  of  the  City  of  New  York,  Respondent. 

New  York  (Orrr  of)  —  Authority  of  Police  Commissionbr  to  Con- 
vict A  Member  of  the  Force  Without  Finding  op  Guilt  by  Deputy 
CoMMissroNER  Who  Tkied  the  Charges.  A  deputy  police  commissioner 
in  tbe  city  of  New  York,  before  whom  charges  against  members  of  the 
police  force  may  be  examined,  heard  and  investigated,  is  not  required  to 
make  a  written  finding  of  guilt  in  order  to  give  the  police  commissioner 
authority  to  convict  and  ptinish. 

Peopls  ex  rel.  Qarvey  v.  Partridge,  95  App.  Div.  638,  reversed. 

(Argued  November  15,  1904;  decided  January  17,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  24,  1904,  which  annulled  a  determination  of  the  defend- 
ant dismissing  the  relator  from  the  police  force  of  the  city  of 
New  York. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  J.  Delany^  Corporation  Counsel  {James  D,  Bell  of 
ooansel),  for  appellant.     The   police  commissioner  had  full 
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power  to  convict,  and,  on  conviction,  to  dismiss,  and  the 
examination  before  bis  deputy  of  tbe  cbarge  was  for  bis  fi;aid- 
ance,  and  if  tbe  evidence  taken  upon  tbe  examination  of  tbe 
cbarges  warranted  tbe  conviction  and  dismissal  of  tbe  accused 
officer,  it  is  entirely  immaterial  wbether  bis  subordinate,  tbe 
deputy  commissioner,  made  or  did  not  make  a  finding  of 
guilt  or  of  innocence.  (L.  1901,  cb.  33;  L.  1901,  cb.  466.) 
Entirely  too  nmcb  stress  bas  been  laid  upon  tbe  word  "  trial " 
in  police  cases.  Tbe  investigation  of  cbarges  against  a  police- 
man is  not  a  trial  in  tbe  ordinary  sense  of  tbat  word.  (People 
ex  rel.  v.  Bd.  of  Police,  32  Hun,  112;  People  ex  rel,  v. 
Mayor,  etc,,  52  Hun,  483  ;  People  ex  rel,  v.  Martin,  85  Hun, 
343 ;  People  ex  rel.  v.  Police  Comra.,  93  N.  Y.  97 ;  People 

■  

ex  rel.  v.  French,  110  N.  Y.  494;  People  ex  rd.  v.  Freiich, 
119  N.  Y.  502 ;  PeopU  ex  rel  v.  McClave,  123  N.  Y.  512; 
People  ex  rel.  v.  Greene,  179  N.  Y.  195 ;  People  ex  rel.  v. 
Greene,  179  N.  Y.  253 ;  People  ex  rel.  v.  Police  Comra.^  99 
N.  Y.  676.) 

Louis  J.  Grant  for  respondent.  Tbe  trial  of  relator 
was  illegal  and  void.  Tbe  deputy  commissioner  sbould  bave 
determined  relator  guilty  or  not  guilty.  {People  ex  rel.  v. 
Yorh,  78  App.  Div.  432 ;  174  N.  Y.  533 ;  People  ex  rd.  v. 
Ham.ilton,  84  App.  Div.  369.)  Tbe  determination  under 
review  is  also  void  because  relator  could  only  be  dismissed 
after  conviction  by  tbe  trial  commissioner,  wbetber  tbe  deputy 
or  tbe  commissioner  bimself.  {People  ex  rel.  v.  Partridge, 
87  App.  Div.  573  ;  People  ex  rd.  v.  Grady,  26  App.  Div.  592.) 

Werner,  J.  On  tbe  13tb  day  of  June,  1901,  tbe  relator, 
tben  a  patrolman  on  tbe  police  force  of  tbe  city  of  New  York, 
was  cbarged  witli  violating  certain  rules  of  tbe  police  depart- 
ment. Tbe  cbarges  were  beard  by  one  of  tlie  deputy  police 
commissioners,  and  tbereafter  tbe  police  commissioner,  wbo 
bad  taken  no  part  in  tbe  bearing,  found  tbe  relator  guilty  of 
tbe  misconduct  cbarged  against  bim  and  made  an  order  dis- 
missing bim  from  tbe  force.     Tbe  relator  appealed  from  tbat 
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order,  and  the  learned  Appellate  Division  annulled  the  deter- 
mination of  the  police  commiBsioner,  on  the  ground  that  the 
deputy  who  had  heard  the  charges  had  made  no  finding  of  . 
guilt  upon  which  the  police  commissioner's  order  could  be 
predicated.  The  police  commissioner  now  appeals  to  this 
court,  and  the  single  question  to  be  decided  is  whether  the 
deputy  police  commissioner  in  New  York  city,  before  whom 
charges  against  members  of  the  police  force  may  be  exam- 
ined, heard  and  investigated,  is  required  to  make  a  written 
finding  of  guilt  in  order  to  give  the  police  commissioner 
authority  to  convict  and  punish.  The  learned  Appellate 
Division  has  held  that  such  a  finding  is  essential  to  a  valid 
conviction.  We  are  unable  to  concur  in  that  view.  Not 
only  do  the  pertinent  provisions  of  law  seem  to  exclude  any 
such  requirement,  but  the  nature  of  the  proceeding  is  such  as 
to  negative  the  idea  that  the  police  commissioner's  authority 
to  convict  and  punish  a  delinquent  subordinate  is,  in  any 
sense,  dependent  upon  a  previous  written  finding  of  guilt  by 
the  deputy  before  whom  the  charges  may  be  heard. 

When  this  proceeding  was  instituted,  chapter  33  of  the 
Laws  of  1901  was  in  force.  It  abolished  the  old  police  board 
and  vested  its  powers,  duties  and  functions  in  a  single  police 
commissioner,  who  was  given  power  to  appoint,  and  at  pleasure 
remove,  two  deputies  to  be  known  as  first  and  second  deputy 
commissioners.  The  first  deputy  was  authorized  to  exercise 
all  the  powers  and  perform  all  the  duties  of  the  commissioner 
in  the  latter's  absence  or  disability,  except  the  power  to  make 
appointments  and  transfers,  and,  in  the  absence  or  disability 
of  both  these  officials,  the  second  deputy  was  given  the  same 
powers  and  duties.  The  commissioner  was  authorized  to 
define  the  duties  of  the  deputies  and  to  delegate  to  them  any 
of  his  powers  except  the  power  of  making  appointments  and 
transfers.  The  statute,  after  briefly  enumerating  certain  mat- 
ters not  germane  to  this  discussion,  further  provided  that  no 
statute  of  the  state,  or  ordinance  of  the  city  of  New  York, 
relating  to  the  police  department  and  not  inconsistent  with 
its  provisions,  should  be  construed  as  repealed  by  its  enact- 
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ment,  but  should  remain  in  force  and  effect,  to  be  constraed 
and  enforced  in  harmony  witli  its  provisions. 

From  this  brief  synopsis  of  chapter  33  of  the  Laws  of 
1901  it  will  readily  be  seen  that  all  of  the  old  statutes  and 
ordinances  not  inconsistent  with  its  provisions,  and  relating 
to  the  discipline  of  the  police  department,  were  continued  under 
the  new  dispensation  which  substituted  a  police  commissioner 
and  two  deputies  for  the  old  police  board.  During  the  exist- 
ence of  the  police  board  it  had  been  common  practice  for  one  of 
the  commissioners  to  hear  and  examine  charges  against  mem- 
bers of  the  force,  and  then  for  the  board  as  a  whole  to  consider 
the  charges,  make  the  findings  and  prononnce  decision.  {People 
ex  rel.  Flancigan  v.  Board  of  Police  Comrs.^  93  N.  T.  97.) 
Under  a  single  police  commissioner  this  procedure  could  not 
be  literally  followed ;  but  by  virtue  of  the  ample  power  of 
delegation  given  to  that  officer  by  the  statute  of  1901,  he  could 
authorize  a  deputy  to  do  what  any  member  of  the  old  board 
had  previously  been  empowered  to  do  with  regard  to  the  hear- 
ing, examination  and  investigation  of  charges  against  mem- 
bero  of  the  force.  As  the  relator  herein  does  not  question  the 
fact  that  such  power  was  delegated  to' the  deputy  who  heard 
the  charges  preferred  against  him,  the  only  point  at  issue  is 
whether  the  proceeding  is  so  strictly  judicial  in  its  nature  that 
the  power  of  the  commissioner  to  make  a  decision  therein 
depended  upon  a  previous  finding  of  guilt  by  the  deputy  who 
heard  the  evidence.  Under  the  statutes  and  ordinances  which, 
as  we  have  seen,  were  continued  in  force  by  the  provisions  of 
chapter  33  of  the  Laws  of  1901,  it  has  been  held  by  this  court 
that  the  board  of  police  commissioners  was  not  a  court,  but  an 
administrative  body  with  some  quasi  judicial  and  disciplinary 
powers  that  are  not  to  be  hampered  or  controlled  by  the 
application  of  the  strict  legal  rules  which  govern  trials  in 
courts  of  justice. 

In  People  ex  rel.  Flanagan  v.  Board  of  Police  Comrs, 
{sujprd)  it  was  held  that  "  A  trial  before  the  board  is  a  mere 
investigation  to  maintain  the  discipline  of  the  police  force, 
which  they  are  empowered  to  accomplish  by  the  removal  of 
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those  they  adjudge  unfit  fur  the  position,  or  by  some  lighter 
penalty  ranging  from  mere  reprimand  up  to  suspension  or  for- 
feiture of  pay."  And  again,  in  People  ex  rel.  Weston  v. 
McClave  (123  N.  Y.  512)  this  court  said :  "  For  the  main- 
tenanee  of  the  police  force  in  the  most  efficient  state  pos- 
sible, especial  powers  are  conferred  upon  the  commissioners 
by  the  statute,  and  great  latitude  is  allowed  them  in  the 
exercise  of  those  powers.  The  tenure  of  the  policeman's 
office  must  necessarily  be  dependent  upon  his  implicit  obedi- 
ence to  the  disciplinary  rules  which  his  superiors  estab- 
lish, and  thougli  entitled  to  a  trial  upon  any  charge,  involv- 
ing subjection  to  punishment,  that  trial  is,  practically, 
simply  an  examination  of  the  matter,  whereat  the  accused 
can  be  present  and  be  heard  in  defense  or  excuse.  Such  an 
examination  is  not  like  a  trial  in  a  court  of  law  and,  for 
its  legal  correctness,  it  is  only  required  that  no  rule  of  law 
shall  have  been  violated,  nor  unwarrantable  punishment  be 
inflicted."  "  The  commissioners  prescribe  rules  for  the  gov- 
ernment of  the  force  and  by  which  the  personal  and  offi- 
cial conduct  of  its  members  shall  be  regulated.  They  are 
empowered  to  punish  a  member  who  is  guilty  of  an  offense 
against  the  rules  they  establish,  or  who  is  guilty  of  conduct 
unbecoming  an  officer,  and  the  only  limitations  upon  their 
disciplinary  powers  is  the  express  one  that  a  trial  shall  be  had 
upon  written  charges,  and  upon  a  reasonable  notice  to  the 
accused,  and  the  implied  ones  that  that  trial  shall  be  a  proceed- 
ing fairly  conducted ;  that  the  decision  shall  be  based  upon 
evidence  of  the  truth  of  the  charges,  and  that  no  immunity, 
or  privilege,  secured  to  the  accused  by  the  law  of  the  land, 
shall  be  violated." 

The  provisions  of  the  consolidated  charter  of  the  city  of  New 
York  which  became  a  law  April  1st,  1901,  and  went  into  effect 
January  1st,  1902,  indicate  no  legislative  intention  to  depart 
from  the  rules  which,  under  the  old  dispensation,  had  governed 
proceedings  of  this  character.  Chapter  8  of  that  charter,  under 
the   head   of   "  Police  Department,"  contains  a  codification 
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of  the  various  previous  statutes  and  ordinances  relating  to  the 
subject,  with  such  amendments  as  seem  to  bo  required  by  the 
changed  conditions.  Section  270  provides  for  the  appoint- 
ment of  a  poHce  commissioner  who  shall  be  the  head  of  the 
department.  It  authorizes  the  commissioner  to  appoint  two 
deputies  to  be  known  respective!}'  as  the  first  and  second 
deputy  commissioners.  During  the  absence  or  disability  of 
the  commissioner  the  first  deputy  is  invested  with  all  his 
powers  and  duties,  except  the  power  to  make  appointments 
and  transfers ;  and  during  the  absence  or  disability  of  both  of 
these  officers  the  second  deputy  is  invested  with  the  same 
powers.  The  commissioner  is  authorized  to  define  the  duties 
of  the  deputy  commissioners  and  to  delegate  to  either  of  them 
any  of  his  powers,  except  the  power  of  making  appointments 
and  transfers.  Section  300  authorizes  the  commissioner  to 
make,  adopt  and  enforce  rules,  orders  and  regulations  for  the 
government,  discipline  and  administration  of  the  police  depart- 
ment and  the  members  thereof;  to  adopt  rules  and  regulations 
for  the  examination,  hearing,  investigation  and  determination 
of  charges  preferred  against  the  members  of  the  police  force ; 
and  to  provide  for  the  examination,  hearing  and  investigation 
of  such  charges  i)y  the  commissioner  or  one  of  his  deputies. 
Section  301  authorizes  the  commissioner  and  his  deputies  to 
issue  subpoenas  and  subpoenas  duces  tecum.  Section  302 
authorizes  the  commissioner  (not  his  deputies),  on  conviction 
by  him,  or  by  any  court  or  officer  of  competent  jurisdiction, 
of  a  member  of  the  force  of  any  criminal  offense,  or  neglect 
of  dutv,  violation  of  rules  or  neglect  or  disobedience  of  orders, 
or  absence  without  leave,  or  any  conduct  injurious  to  the  pub- 
lic peace  or  welfare,  or  immoral  conduct,  or  conduct  unbe- 
coming an  officer,  or  any  breach  of  discipline,  to  punish  the 
offending  party  by  reprimand,  forfeiting  and  withholding  pay 
for  a  specified  time,  or  by  dismissal  from  the  force. 

It  is  obvious  that  under  these  sections  of  the  present  charter 
the  deputy  commissioners  are  authorized  to  examine,  hear  and 
investigate  charges  against  members  of  the  force,  but  that  tlie 
power  to  convict  and  punish  upon  such  charges  is  vested  solely 
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in  the  cominiesioner,  except  in  his  absence  or  disability,  when 
it  devolves  upon  his  deputies  in  the  order  of  their  rank. 

It  is  to  be  observed  that  none  of  these  sections  contain  even 
an  intimation  that  when  charges  against  a  member  of  the  force 
are  examined,  heard  and  investigated  by  a  deputy  commis- 
sioner, such  officer  is  required  to  make  a  formal  finding  or 
determination  thereon  before  the  commissioner  is  authorized 
to  render  his  decision.  It  is,  doubtless,  entirely  proper  for  a 
deputy  who  presides  at  such  a  hearing  to  make  a  finding  as 
to  the  accused  officers  guilt  or  innocence,  and  such  finding 
will  be  deemed  to  have  been  approved  and  adopted  by  the 
commissioner,  unless  the  decision  which  he  makes  is  at  vari- 
ance therewith.  But  the  point  to  be  emphasized  is  that  such 
a  finding  by  the  deputy  is  not  essential  to  the  commissioner's 
right  to  make  tlie  final  decision.  The  hearing  and  disposi- 
tion of  charges  against  members  of  the  force  necessarily 
involve  the  exercise  of  discretion  and  judgment.  But  these 
are  the  quasi  judicial  functions  of  an  administrative  officer, 
rather  than  the  strictly  judicial  functions  of  a  legal  tribunal. 

We  think  the  order  of  the  Appellate  Division  should  be 
reversed  and  the  determination  of  the  police  commissioner 
confirmed,  with  costs  in  all  courts. 

CuLLEN,  Ch.  J.,  Gray,  Bartletf,  Haioht  and  Vann,  JJ., 
concur  ;  O'Brien,  J.,  not  voting. 

Order  reversed,  etc. 


Long  Island  Bottlers'  Union,  Appellant,  v.  Michael  Seitz, 

Respondent. 

Malicious  Prosecution  —  Probable  Cause  —  Question  op  Fact. 
Where  a  crimiDal  prosecution  is  instituted  and  carried  on  without  any 
legal  authority  or  justiflcation,  in  an  action  fdr  malicious  prosecution 
based  thereon,  the  question  of  good  f aiih  and  probable  cause  cannot  be 
disposed  of  as  matters  of  law  by  the  court,  but  slu>uld  be  submitteil  to  the 

jury. 
Long  Itland  Boitlen^  Union  v.  SeiU,  86  A  pp.  Div.  632,  reversed. 

(Argued  December  14,  1904;  decided  January  17,  1905.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  10,  1903,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  M.  Stafford  for  appellant.  The  verdict  directed 
by  the  learned  trial  justice  is  against  the  evidence  and  con- 
trary to  law.  It  was  proven  by  uncontradicted  evidence  that 
the  defendant  did  not  have  probable  cause  to  institute  the 
criminal  proceedings,  and  it  was  error  for  the  court  to  direct 
the  jury  to  render  a  verdict  for  defendant.  {Peggo  v.  DmaUj 
72  App.  Div.  435 ;  A.  C,  Ins.  Co.  v.  Eagerty,  92  Hun,  26 ; 
Wright  V.  Bartholo/neiv^  66  App.  Div.  362 ;  Wass  v.  Stephens^ 
128  N.  Y.  123 ;  Hazzard  v.  Flury,  120  N.  Y.  223 ;  Bradner 
V.  Fmdhner,  93  N.  Y.  415  ;  Fagnan  v.  Knox^  66  N.  Y.  525 ; 
Dennis  v.  liyan^  65  N.  Y.  385  ;  Farmcm  v.  Feeley^  56  N.  Y. 
451 ;  Fay  v.  O'Neill^  36  N.  Y.  11.)  Advice  of  counsel  may 
be  shown  to  mitigate  inference  of  malice,  but  it  does  not  form 
basis  for  a  finding  of  fact  that  he  had  probable  cause  to  believe 
the  plaintiflE  guilty  of  a  crime.  {Scott  v.  D.  S.  C.  Co.y  51 
App.  Div.  321 ;  Hazzard  v.  Flury,  120  N.  Y.  223 ;  Willard 
V.  Holmes,  2  Misc.  Rep.  303.) 

•  Martin  Paskxisz  and  Henry  L.  Cohen  for  respondent. 
The  plaintiff  did  not  establish  upon  the  trial  lack  of  probable 
cause.  The  evidence  clearly  established  that  the  defendant 
had  probable  cause  for  instituting  the  search  warrant  proceed- 
ings. The  material  facts  upon  which  the  search  warrant  pro- 
ceedings were  being  based  were  true ;  and  being  undisputed,  the 
court  below  was  justified  in  directing  a  verdict  for  the  defend- 
ant. (Abbott's  Trial  Ev.  825 ;  Kutner  v.  Fargo^  34  App. 
Div.  317;  Stexoartw.  Sonneborn^  98  U.  S.  187;  Bess&n  v. 
Southard,  10  N.  Y.  236 ;  Gordan  v.  Upham,  4  E.  D.  Smith, 
9 ;  Carpenter  v.  Halsey,  57  Jf.  Y.  657;  Dennis  v.  Ryan^  65 
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N.  Y.  385 ;  Thaule  v.  Krekeler,  81  N.  Y.  428 ;  WiUard  v. 
Hohnea,  14t^  N.  Y.  497;  Masten  v.  Deyo^  2  Wend.  424; 
Scott  V.  D.  S.  a  Co.,  51  App.  Div.  325.) 

O'Bbiex,  J.  This  was  an  action  for  malicious  prosecution. 
At  the  close  of  the  evidence  the  trial  court  directed  a  verdict 
for  the  defendant,  on  the  ground  that  there  was  probable 
cause  for  the  prosecution  complained  of,  or  at  least  that  the 
plaintiff  had  not  shown  want  of  probable  cause,  and,  there- 
fore, had  failed  to  make  out  a  case.  To  this  ruling  the  plain- 
tiff's counsel  excepted,  and  this  exception  presents  the  sole 
question  in  the  case. 

The  plaintiff  is  a  domestic  corporation,  and  its  business  con- 
sists in  collecting  from  the  various  public  dumping  grounds  in 
the  city  of  New  York  bottles,,  cans,  kegs  and  boxes  stamped 
with  the  names  of  the  various  breweries  from  whose  establish- 
ments they  were  originally  distributed.  No  one  was  arrested, 
but  the  plaintiff  claims  that  it  was  unlawfully  and  without 
probable  cause  prosecuted  criminally  by  the  defendant,  with 
resulting  damages. 

It  seems  that  the  brewe]*s,  of  which  the  defendant  is  one, 
became  stockholders  and  members  of  the  plaintiff  associa- 
tion, and  as  such  conferred  authority  upon  the  plaintiff  to 
collect  the  bottles  and  boxes  and  deliver  them  to  the  brewers 
who  owned  them  for  a  compensation.  The  relations  between 
the  plaintiff  and  the  various  brewers  were  defined  by  the 
by-laws  of  the  plaintiff.  Under  these  by-laws  it  seems  that 
membership  in  the  plaintiff  corporation  or  association  could 
be  terminated  by  a  resignation  filed  with  the  plaintiff  one 
month  before  it  was  to  take  effect.  The  defendant  filed  a 
paper  with  the  plaintiff,  in  which  it  was  stated  that  he  resigned 
as  a  member  of  the  association  and  revoked  all  powers  of 
attorney  and  other  instruments  by  which  he  had  conferred 
upon  the  plaintiff  the  riglit  to  collect,  receive  or  accept  any 
bottles  belonging  to  him,  and  that  this  resignation  was  to  take 
effect  immediately.  There  is  no  doubt  about  the  fact  that 
the  defendant,  as  one  of  the  plaintiff's  members,  conferred 
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power  upc:i  the  plaintiflE  to  collect,  assort  and  deliver  his  bot- 
tles. Nor  can  there  be  any  doubt  abont  the  fact  that  he  ter- 
minated that  right  by  the  paper  in  questioji,  which  was  filed 
with  the  plaintiff  on  the  10th  of  May,  1900.  But  by  the 
plaintiff's  by-laws  tlie  defendant's  membership  could  not  be 
terminated  until  he  paid  all  his  dues,  fees  or  liabilities  that 
the  plaintiff  could  lawfully  demand  of  him  for  its  services  in 
the  employment  referred  to,  and  the  j)laintiff  claims  that  the 
defendant  did  not  comply  with  these  conditions. 

While  the  defendant  may  have  continued  a  member  of  the 
plaintiff  association  under  the  by-laws,  he  could  still  revoke 
any  power  which  was  conferred  upon  the  plaintiff  in  regard 
to  the  handling  of  his  property.  It  seems,  however,  that  the 
plaintiff  continued  to  collect  and  assort  the  defendant's  bottles 
and  boxes  after  the  filing  of  the  paper  referred  to.  It  appears 
that  in  the  month  of  August  following  the  plaintiff  had  in  its 
possession  four  thousand  five  hundred  bottles  bearing  the 
defendant's  mark  and  inscription,  which  it  had  collected  and 
assorted  and  prepared  for  delivery  to  the  defendant.  The 
plaintiff  had  this  property  in  its  possession  under  a  claim  of 
right ;  that  is  to  say,  it  claimed  that  inasmuch  as  the  defend- 
ant's resignation  was  not  perfected  by  the  payment  of  his  dues 
he  still  continued  to  be  a  member  and  that  the  plaintiff  had  a 
right  to  collect,  assort  and  deliver  the  bottles  as  before,  not- 
withstanding the  service  of  the  paper  referred  to. 

It  is  not  necessary  in  this  case  to  determine  what  the  exact 
rights  of  the  parties  were  after  the  filing  of  the  paper  revok- 
ing the  plaintiffs  authority.  It  is  enough  to  say  that  the  plain- 
tiff claims  that  the  relations  of  the  parties  w^ere  not  termi- 
nated, since  the  defendant,  under  the  by-laws,  had  not  ceased 
to  be  a  member.  On  or  about  the  third  of  August,  1900, 
the  defendant's  agent  made  an  affidavit  that  the  plaintiff  had 
in  its  possession  various  bottles,  kegs  or  boxes  marked  and  dis- 
tinguished as  the  defendant's  property,  and  that  this  jiroperty 
was  being  unlawfully  used,  bought,  sold  or  taken,  or  trafficked 
in  or  secreted  in  the  plaintiffs  premises.  The  defendant  pre- 
sented this  affidavit  to  a  magistrate  who  thereupon  issued  a 
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search  warrant  to  discover  and  obtain  the  property  and  caused 
it  to  be  brought  before  liim.  The  magistrate  tliereupon  pro- 
ceeded to  inquire  into  the  circumstances  of  such  possession 
and  after  a  liearing  dismissed  the  proceedings  and  directed 
the  property  to  be  restored  to  the  plain  tifiP.  This  proceeding 
was  instituted  and  conducted,  as  the  defendant  claims,  under 
and  pursuant  to  chapter  933  of  the  Laws  of  1896,  which  is 
known  as  the  "  Bottle  Act."  This  statute  authorizes  criminal 
proceedings  to  be  instituted  against  parties  who  unlawfully 
take,  detain,  sell  or  traffic  in  bottles  marked  or  stamped  with 
the  name  of  the  owner.  The  statute  is  quite  broad  in  its  gen- 
eral scope  and  purpose,  but  we  do  not  think  that  it  has  any 
application  to  the  plaintiff  in  this  case,  whose  business  it  was 
to  collect  this  kind  of  property  and  assort  and  deliver  it  to  the 
owners.  The  plaintiff  may  have  been  wrong  with  respect  to 
the  construction  that  it  placed  upon  its  own  by-laws  as  estab- 
lishing certain  relations  between  the  parties,  which  could  not 
be  terminated  until  all  dues  were  paid.  It  may  be  that  the 
plaintiff's  claim  to  retain  the  property  in  its  possession  until 
the  dues  of  the  defendant  had  been  paid  is  not  good.  It  may 
be  mistaken  in  the  position  that  it  has  taken  in  regard  to  its 
rights  and  the  defendatit's  liabilities.  But  it  is  quite  certain 
that  there  was  no  criminal  element  in  the  plaintiff's  action  in 
acquiring  possession  of  the  property,  or  in  detaining  it.  The 
defendant  knew  that  there  was  a  dispute  with  respect  to  the 
right  of  possession  of  the-property.  Hence,  the  statute  above 
referred  to  had  no  application  to  the  case.  It  may  be  that  the 
defendant  could  have  acquired  possession  of  his  property  by  a 
civil  action,  but  it  seems  to  us  that  it  was  not  a  criminal  act 
to  detain  the  property  under  the  circumstances. 

It  follows,  therefore,  that  the  criminal  proceeding  before 
the  magistrate  upon  the  search  warrant,  which  is  the  prosecu- 
tion complained  of,  was  unauthorized  by  the  statute,  and, 
hence,  the  prosecution  was  without  warrant  of  law,  and  when 
a  criminal  prosecution  is  instituted  and  carried  on  without 
any  legal  authority  or  justifiwition  it  cannot  be  said,  as  matter 
of  law,  that  there  was  probable  cause  for  the  prosecution. 
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The  defendant  in  his  answer  alleges  that  the  prosecution 
was  instituted  in  good  faith  and  under  the  advice  of  counsel. 
It  is  quite  likely  that  it  was.  It  may  be  that  the  defendant  and 
his  counsel  honestly  believed  that  there  was  probable  cause  for 
the  prosecution,  since  it  is  quite  difficult  to  tinderstand  the  real 
scope  and  meaning  of  the  statute,  but  on  careful  consideration 
we  think  that  the  detention  of  the  property  by  the  plaintiff 
was  in  no  sense  criminal.  The  defendant's  good  faith  is 
always  an  important  element  in  such  an  action,  but  unless 
there  was  some  legal  authority  or  foundation  for  procuring 
the  search  warrant  and  instituting  the  proceeding  tlie  question 
of  good  faith  and  probable  cause  could  not  be  disposed  of  as 
matter  of  law  by  the  court,  but  presented  a  question  for  the 
jury.  The  plaintiff's  exception  to  the  direction  of  a  verdict 
was,  therefore,  well  taken. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Gbat,  Baetlett,  Haight,  Vann  and 
Wernee,  JJ.,  concur. 

Judgment  reversed. 


Theodoee  Sohultze,  Respondent,  v.  Isaac  Goodstein,  Appel- 
lant, and  Jacob  Deng,  Respondent. 

1.  Mechanic's  Lien — Evidence — Contractor's  Breach  op  War- 
ranty. Where  it  is  shown  upon  the  trial  of  an  action  to  foreclose  a 
mechanic's  lien  that  the  contractor  had  failed  to  comply  with  a  provision 
of  the  contract  by  which  he  warranted  all  the  plumbing  and  gas  fitting 
for  one  year  and  agreed  to  make  all  necessary  repairs  during  that  time, 
whereby  the  owner  had  been  compejled  to  expend  a  certain  amount  for 
repairs  which  the  contractor,  after  due  notice,  had  neglected  to  make, 
questions,  asked  in  behalf  of  plaintiff,  tending  to  show  generally  what 
would  be  the  proper  and  reasonable  cost  of  keeping  the  plumbing  in 
repair  for  one  year  are  properly  excluded  where  they  do  not  call  for  any 
fact  relating  to  the  actual  cost  of  the  repairs,  nor  for  an  opinion  as  to  how 
much  it  was  reasonably  worth  to  make  them  as  they  were  mnde  or  to 
make  such  as  were  necessary,  and  so  far  as  it  appeared  the  witness  did  not 
know  the  nature  or  extent  of  the  repairs  nor  how  much  labor  and  material 
were  necessary  to  make  them. 
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8.  Samk  ~  Contractor  ^Iay  Not  Show  That  Materials  Used  in 
Construction  Are  Preferable  to  Those  Required  by  Contract. 
Where  the  contract  stipulated  that  drain  pipes  and  sewer  pipes  should  be 
of  iron  and  of  certain  diameters,  and  the  contractor  substituted  drain  pipes 
of  a  smaller  diameter  and  sewer  pipes  of  earthen  ware  instead  of  iron, 
expert  evidence  tending  to  show  that  the  pipes  used  were  preferable  to 
those  i-equired  by  the  contract  is  properly  excluded. 

Sc^iuUze  V.  Ooodstein,  82  App.  Div.  816,  reversed. 

(Argued  December  15,  1904;  decided  January  17,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  iirst  judicial  department,  entered  May 
5,  1903,  reversing  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Louis  Marshall  for  appellant.  It  does  not  appear  in  the 
order  of  the  Appellate  Division  reversing  the  judgment  of 
the  trial  court  and  granting  a  new  trial  that  such  reversal  was 
upon  the  facts,  and,  therefore,  it  must  be  presumed  that  the 
revei^sal  was  for  some  error  of  law  only.  (Code  Civ.  Pro. 
§  1338;  Whitinan  w.  Foley ^\2b  N.  Y.  651;  Hannigan  v. 
Allen,  127  N.  Y.  639;  Nat  W.  P,  Co.  v.  Sire,  163  N.  Y. 
127 ;  Weyer  v.  Bach,  79  N.  Y.  409.)  The  question  whether 
a  builder's  contract  has  been  substantially  and  in  good  faith 
performed  is  one  of  fact.  {Gkbcius  v.  Black,  50  N.  Y.  145 ; 
Philip  v.  Gallant,  62  N.  Y.  256 ;  Xolan  v.  Wfutney,  88  N.  Y. 
648;  M.  M.  Co,  v.  Stejflieus,  127  a\.  Y.  602;  Miller  v. 
Benjamin,  142  N.  Y.  613.)  Upon  the  facts  found  by  the 
trial  court  its  conclusion  of  law  that  plaintiff's  complaint 
shoujd  be  dismissed  was  correct.  (  Woodward  v.  Fuller,  80 
N.  Y.  312;  Miller  v.  Benjarniri,  142  N.  Y.  613;  Van  Clief 
v.  Vaai  Vechten,  130  N.  Y.  571 ;  Crouch  v.  Gutmann,  134 
X.  Y.  45 ;  D,  D.  Co,  v.  F.  D,  Co.,  162  N.  Y.  486 ;  Sj^ence  v. 
Ham,  27  App.  Div.  379  ;  Ketchavi  v.  Harrington,  45  N.  Y. 
S.  R.  58.)     No  material  error  was  committed  in  receiving,  or 
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rejecting  evidence.     {Smith  v.  Brady ^  17  X.  Y.  173;   Lewis 
V.  Yagel^  77  Hun,  337  ;  Smith  v.  Countryman^  30  X.  Y.  655.) 

Saul  Bernstein  for  plain tiflF,  respondent.  The  contract  and 
work  were  performed  substantially  and  in  good  faith.  {A,  B, 
(&  C.  Co,  V.  Gerlach,  8  Misc.  Rep.  256 ;  Van  Clief  v.  Van 
Vedden,  130  N.  Y.  571;  Valk  v.  McKeige,  62  Hun,  620; 
Murphy  \\  S.  <J&  S.  Co,^  82  Hun,  158;  Hall  v.  Lony^  34 
Misc.  Rep.  1.)  The  objections  and  exceptions  to  the  admis- 
sion of  evidence  are  good  and  valid  and  sujiport  the  judgment 
of  reversal.  {Matter  of  J\\  F.,  IF.  S.  cfe  B.  li.  R,  Co,,  3 
Hun,  231;  Carr  v.  Breese^  81  N.  Y.  592;  Collier  v.  Collins^ 
172  N.  Y.  101.) 

Joseph  Spencer  Metiline  for  defendant,  respondent. 

Vann,  J.  This  action  was  brought  by  the  assignee  of  a 
contractor  to  foreclose  a  mechanic's  lien  filed  by  him,  and  the 
main  issues  raised  by  the  answer  of  the  owner  were  that  the 
contractor  failed  to  perform  his  contract  for  the  plumbing 
work  and  materials  in  a  block  of  five  dwellings,  and  that  he 
procured  the  certificate  of  the  architect  required  thereby 
through  misrepresentation  and  fraud.  A  counterclaim  \va8 
also  set  forth  for  the  expense  of  necessary  repairs  made  by 
the  owner.  The  defendant  Deng,  as  the  assignee  of  a  sub- 
contractor who  had  filed  a  notice  of  lien,  admitted  the  allega- 
tions of  the  complaint  and  sought  a  foreclosure  of  his  lien 
through  service  of  his  answer  upon  the  owner  as  well  as  upon 
the  plaintiff.  The  contract  price  for  the  plumbing  was  $1 1,500, 
but  before  the  action  was  commenced  payments  had  been 
made,  so  that  the  amount  involved  was  about  $1,375. 

Upon  the  trial  evidence  was  given  tending  to  support  the 
claims  of  the  respective  parties,  so  that  questions  of  fact  were 
presented  in  relation  to  which  reasonable  minds  might  differ. 
The  trial  judge  decided  that  the  complaint  should  be  dismissed 
and  in  giving  his  reasons  for  this  decision,  which  was  in  the 
short  form  as  permitted  by  the  practice  then  prevailing,  he 
found  in  substance  that  the  contractor  failed  to  perform  his 
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contract  in  that  he  furnished  earthen  sewer  pipes,  flush  pipes 
of  "  E  "  thickness  and  waste  pipes  one  and  one-half  inclies  in 
diameter,  instead  of  iron  sewer  pipes,  flusli  pipes  of  ^'D" 
thickness  and  waste  pipes  two  inches  in  diameter  as  required 
by  the  contract.  He  found  that  these  deviations  "  were  not 
caused  by  inadvertent  or  unintentional  omission  of  the  said 
contractor "  and  that  he  was  "  guilty  of  a  wilful  and  inten- 
tional departure  from  his  contract,"  in  the  particulars  men- 
tioned, without  the  authority  of  the  owner  or  architect.  He 
further  found  that  the  notice  of  claim  tiled  by  the  contractor 
under  the  Mechanics'  Lien  Law  was  *•  false  and  untrue,"  to  his 
knowledge,  "in  the  three  respects  hereinbefore  specified." 
No  finding  was  made  or  conclusion  announced  in  relation  to 
the  counterclaim.  The  judgment  entered  upon  this  decision 
was  reversed  by  the  Appellate  Division,  two  of  the  justices 
dissenting,  and  a  new  trial  was  ordered.  From  the  order  of 
reversal,  which  did  not  disturb  the  facts  found  bv  the  trial 
judge,  the  owner  appealed  to  this  court. 

As  the  order  appealed  from  does  not  state  that  the  judg- 
ment was  reversed  upon  a  question  of  fact,  we  are  required  to 
presume  that  the  reversal  was  based  upon  questions  of  law 
only.  (Code  Civ.  Pro.  §  1338.)  If  the  record  discloses  a 
reversible  error  of  law,  the  action  of  the  Appellate  Division 
must  bo  sustained,  otherwise  it  is  our  duty  to  reverse  their 
order  and  reinstate  the  judgment  of  the  trial  court. 

No  essential  fact  was  found  without  evidence  to  support  it 
and  the  facts  found  sustain  the  judgment  rendered.  (  Van 
Cliefv.  Van  Vechten,,  130  X.  Y.  571,  579  ;  Spence  v.  Ilam^ 
163  N.  Y.  220,  225  ;  Aeschliniann  v.  Preshyierlan  Hospital ^ 
165  N.  Y.  296.)  The  only  question  remaining,  therefore,  is 
whether  a  material  error  was  committed  in  receiving  or  reject- 
ing evidence.  {National  Harrow  Co,  v.  Bemsnt  cfe  aSV/i^, 
163  N.  Y.  505.) 

The  specifications,  which  were  part  of  the  contract,  required 
the  contractor  "to  warrant  all  the  plumbing  and  gas-fitting  to 
remain  in  perfect  working  order  for  one  year  after  the  com- 
pletion thereof,  during  which  time  he  will  have  to  niake  all 
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necessary  repairs  free  of  cliarge."  The  owner  introduced 
evidence  tending  to  show  that  lie  was  compelled  at  various 
times  during  the  first  year  to  expend  over  $300  for  tempo 
rary  repairs  to  the  plumbing,  after  due  notice  to  the  con- 
tractor, who  neglected  to  remedy  the  defects.  The  following 
questions  were  asked  of  the  contractor,  when  called  as  a  wit- 
ness for  the  plaintiflp,  each  of  which  was  excluded  on  the 
objection  of  the  owner  that  it  was  immaterial  and  incompe- 
tent, and  an  exception  was  taken  :  "  What  would  be  the  true 
and  reasonable  value  to  keep  the  plumbing  in  such  a  house  in 
good  repair  for  one  year  ?  What  would  be  the  proper  cost  to 
keep  in  repair  the  plumbing  work  which  was  done  by  j'ou  in 
those  62nd  Street  houses  for  one  year  after  completion  by 
you  ?  What  is  the  true  cost  to  keep  all  the  plumbing  and  gas 
fixtures  put  in  by  you  in  these  houses  in  perfect  working 
order  for  one  year  after  they  were  completed  by  you  ?  " 

These  questions  were  unfortunate  in  form  and  defective  in 
substance.  They  did  not  call  for  any  fact  relating  to  the 
actual  cost  of  the  repairs,  nor  for  an  opinion  as  to  how  much 
it  was  reasouabl}'  worth  to  make  them  as  they  were  made,  or 
to  make  such  as  were  necessary.  No  safe  opiiiion  could  be 
given  upon  the  subject  by  the  most  skillful  and  intelligent 
expert,  unless  the  defects  were  described  or  in  some  way 
included  in  the  question.  The  expense  of  making  the  repaira 
depended  upon  what  they  were  and  what  there  was  to  be 
done,  which  was  not  submitted  to  the  witness.  So  far  as 
appeared  he  did  not  know  their  nature  or  extent,  nor  how 
much  labor  and  material  were  necessary  to  make  them,  lie 
had  seen  the  houses  but  once  after  they  were  completed  and 
that  was  very  early  in  the  year  to  which  the  covenant  to 
repair  related.  The  actual  cost  was  a  fact  and  the  reasonable 
expense  was  a  fact,  and  evidence  bearing  upon  either  of  these 
facts  could  not  be  met  by  an  opinion  as  to  what  the  fact 
should  be,  without  anything  to  base  it  on.  The  expense 
necessarily  depended  upon  the  condition  of  the  plumbing  and 
the  defects  which  appeared  as  time  passed.  It  would  be  less 
if  the  materials  and  workmanship  were  good  when  the  plumb- 
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ing  was  first  pnt  in  than  if  they  were  bad.  There  miglit  be 
few  defects  or  many,  depending  on  circumstances,  and  an 
opinion  as  to  what  the  expense  would  be  or  should  be  without 
describing  what  was  needed  was  abstract  and  incompetent. 
{Smith  V.  Brady,  17  N.  Y.  178,  177.) 

An  expert  plumber  called  by  the  plaintiff  was  asked  the 
following  questions,  which  were  excluded  as  incompetent 
upon  the  objection  of  the  owner :  "  In  your  estimation  is  a 
pipe  of  the  diameter  of  one  and  one-half  inches  preferable 
under  laundry  tubs  to  one  of  two  inches,  where  the  drain  is 
two  inches  in  diameter  ?  Do  you  know  of  any  case  where 
earthen  sewer  pipes  would  be  preferred  over  sewer  pipes 
made  of  iron  ?  "  By  these  questions  the  plaintiff  sought  to  show 
that  the  materials  used  by  the  contractor  would  answer  the 
purpose  as  well  as  those  called  for  by  the  contract,  although 
they  were  of  a  different  kind  and  cost  less.  A  contractor 
may  not  deliberately  violate  his  contract  by  the  use  of  earthen 
construction  instead  of  iron  and  small  pipes  instead  of  large 
ones,  and  yet  claim  that  he  has  done  as  he  agreed  because  the 
result  is  just  as  good.  Unless  the  owner  had  the  right  to 
contract  for  what  he  wanted  and  to  get  what  ho  contracted 
for,  there  was  no  use  in  making  a  contract.  A  building  con- 
tract, like  any  other,  is  to  be  fairly  performed  according  to 
its  terms,  and  any  substantial  change,  unless  authorized  by  the 
owner  or  architect,  is  made  at  the  risk  of  the  contractor.  In 
order  to  avoid  injustice  the  law  tolerates  unsubstantial  devia- 
tions made  in  good  faith,  but  it  exacts  full  compensation  there- 
for and  permits  a  recovery  on  the  theory  of  substantial  per- 
formance, only  after  the  proper  deductions  have  been  made. 
The  contractor  had  no  right  to  substitute  his  own  judgment 
for  the  stipulations  of  the  contract,  or  to  recover  on  the  basis 
of  complete  performance,  when,  as  the  court  found,  he  will- 
fully and  intentionally  used  inferior  and  less  expensive  mate- 
rials in  the  place  of  those  agreed  upon.  When  the  owner 
stipulated  for  iron  pipe  he  had  the  right  to  iron  pipe,  regard- 
less of  whether  some  other  kind,  according  to  the  opinion  of 
the  contractor  or  of  experts,  would  do  as  well.     He  agreed  to 
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pay  upon  tlie  condition  that  iron  pipe  was  nsed,  and  he  is  not 
ol)liged  to  pay  unless  tliat  condition  is  performed.  We  think 
tliat  the  rulings  under  discussion  present  no  error.  {Spence 
V.  Ham,  163  N.  Y.  220;  Van  Clief  v.  Van  Vechten,  130 
N.  Y.  571 ;  Glacius  v.  Blacky  50  N.  Y.  145 ;  Siaith  v.  Brady ^ 
17  N.  Y.  173.) 

No  other  rulings  require  the  expression  of  consideration 
and  no  othere  were  considered  by  the  learned  Appellate 
Division  in  its  opinion.  There  was  no  error  to  justify  the 
reversal,  and  we  are,  therefore,  comfx^lled  to  reverse  the  order 
appealed  from  and  affirm  the  judgment  of  the  trial  court,  with 
costs  in  all  courts. 

Cl'llen,  Ch.  J.,  Gray,  O'Brien',  Bartlett,  Haioht  and 
Werner,  JJ.,  concur. 

Order  reversed,  etc. 


Margaret  Lang,  Respondent,  v,  John   Lutz  et  al.,  Appel- 
lants, Impleaded  with  Others. 

1.  Corporations  —  Creditor's  Suit  against  Holder  of  Stock  Not 
Paid  in  Full  —  Stock  Corporation  Law.  The  right  of  the  creditor 
of  an  insolvent  corporation  whose  debt  was  created  in  1900,  to  enforce  in 
an  action  at  law  commenced  in  March,  1902,  the  joint  and  several  liability 
therefor  of  the  holders  of  stock  not  paid  in  full,  which  was  conferred  by 
the  Stock  Corporation  Law  of  1892  (Ch.  688).  was  not  affected  by  the  later 
act  of  1901  (Ch.  854);  such  an  action  is  governed  by  the  former  statute, 
and  the  plaintiff  may  sue  one  or  all  or  any  number  of  the  stockholders. 

2.  Pleading.  The  failure  of  the  complaint  to  show  the  recovery  of  a 
judgment  at^ainst  the  corporation  aud  the  return  of  an  execution  unsatis- 
fied is  immaterial,  where  it  contains  an  allegation  that  a  judgment  of 
dissolution  had  been  rendered  which  restrained  creditors  from  instituting 
or  prosecuting  actions  against  it. 

3.  Parties.  The  judgment  demanded  not  affecting  the  property  of 
the  corporation  but  that  of  the  stockholders  only,  the  receiver  is  not  a 
necessary  party  to  the  action. 

Lang  v.  Lntz,  83  App.  Div.  534,  affirmed. 

(Argued  December  15,  1904;  decided  January  17,  1905.) 

Appeal,  by  pennissioti,  from  a  jndgineiit  of  the  Appellate 
Division  of  the  Supremo  Court  in  the  fourth  judicial   depart- 
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raent,  entered  August  7,  1903,  which  reversed  a  judgment  of 
Special  Term  sustaining  demurrers  to  the  complaint  and  over- 
ruled such  demurred. 

The  nature  of  the  action,  the  facts,  so  far  as  material,  and 
the  questions  certified  are  stated  in  the  opinion. 

Charles  F.  Tahor  for  appellants.  If  we  assume  that  sec- 
tion 54  of  chapter  688  of  the  Laws  of  1892  governs  this  case 
then  the  action  should  have  been  in  equity  and  all  the  credit- 
ore  and  stockholders  made  parties  instead  of  a  part  of  them. 
(  Wdlingtoii  v.  C.  a  &  L  Co.,  52  Hun,  411 ;  Griffith  v. 
Manghain^  73  X.  Y.  611;  Hirshfield  v.  Fitzgerald^  157 
X.  Y.  179 ;  Marshall  v.  Sherman,  148  X.  Y.  22 ;  S,  L  Co,  v. 
Broicji,  171  X.  Y.  502  ;  Christensen  v.  Fno,  106  X.  Y.  100.) 
The  defect  of  parties  plaintiff  and  defendant  appearing  upon 
the  face  of  the  complaint  the  only  remedy  of  the  defendants 
was  by  demurrer.  {Sullivan  v.  X.  T,  li.  Co.,  119  X.  Y. 
356.)  The  liability  of  the  stockholder  under  section  54  of  the 
law  of  1892  is  a  joint  and  several  one  to  the  creditors  of  the 
corporation  to  an  amount  only  equal  to  the  amount  of  the 
stock  held  by  them  respectively.  {Close  v.  Potter,  155  X.  Y. 
150.)  If  the  liability  of  stockholders  is  joint  and  several  then 
all  must  be  sued  or  one  only.  {Dean  v.  Whiton,  16  Hun, 
203 ;  Russell  v.  McCall,  141  X.  Y.  452 ;  Code  Civ.  Pro.  §  488.) 
There  is  also  a  misjoinder  of  causes  of  action  as  each  stock- 
holder is  liable  for  a  different  amount.  {Barton  v.  Sjpies,  5 
Hun,  60 ;  Nichols  v.  Drew,  94  X.  Y.  22.) 

Fdward  Jf.  Sheldon  for  respondent.  The  plaintiff's  right, 
accrued  prior  to  the  enactment  of  1901,  may  be  asserted  and 
enforced  pursuant  to  express  provisions  of  our  statutes,  as 
fully  and  to  the  same  extent  as  if  the  amendment  of  1901 
had  not  been  passed.  (L.  1892,  ch.  677,  §  31 ;  L.  1892,  ch.  688, 
§  55  ;  L.  1901,  ch.  354,  §  5 ;  Lancaster  v.  Knight,  74  A  pp. 
Div.  255.)  The  amendment  (L.  1901,  ch.  354)  is  not  merely 
remedial,  but  affects  a  substantial  right.  The  law  as  it  existed 
prior  to  this  enactment  is  a  part  of  the  plaintiff's  contract 
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with  tlie  stockholders.  {liandaU  v.  Sackett,  77  N.  Y.  480 ; 
O'Brien  v.  Young,  96  N.  Y.  428 ;  Douglas  v.  Ferris,  18 
N.  Y.  Siipp.  685.)  The  receiver  of  the  corporation  need  not 
be  joined  when  there  is  no  property  of  the  corporation  and 
no  right  to  be  adjudicated  upon  before  the  rights  of  other 
parties  to  the  suit  can  be  determined.  The  cause  of  action 
stated  by  plaintiff  is  in  no  way  the  property  of  the  corpora- 
tion nor  of  all  creditors,  but  inures  only  to  the  benefit  of 
such  creditors  as  come  within  the  specified  conditions.  {Chap- 
man V.  Forbes,  123  N".  Y.  532,  538 ;  Thompson  v.  Nicolai, 
21  Misc.  Eep.  700 ;  Bauer  v.  Piatt,  72  Hun,  326 ;  L.  1892, 
ch.  688,  §§  54,  55.)  The  stockholders'  liability  being  joint 
and  several  the  plaintiff  may  sue  one  or  all  or  any  number. 
{Carman  v.  Plass,  23  N.  Y.  286 ;  Quigley  v.  Walter,  32 
N.  Y.  Super.  Ct.  175 ;  Wilson  v.  Schwi/nd,  5  Misc.  Kep. 
205.) 

Grat,  J.  The  plaintiff,  being  a  creditor  of  the  Eed  Cross 
Drug  Company,  a  domestic  corporation,  brought  the  action  to 
enforce  against  certain  of  its  stockholders  their  statutory  lia- 
bility for  the  indebtedness.  The  indebtedness  arose  upon  an 
unpaid  promissory  note  of  the  company,  held  by  the  plaintiff 
in  November,  1900,  and  the  complaint,  after  setting  forth  the 
particulars  of  the  claim  to  be  enforced,  alleged  that  the 
autliorized  and  outstanding  capital  stock  of  the  drug  company 
was  of  $60,000,  par  value,  and  that  there  remained  unpaid 
thereon  tlie  sum  of  $40,000.  It  alleged  that  in  March,  1902, 
and  within  two  years  after  the  debt  of  the  company  became 
due  and  payable,  a  final  judgment  was  rendered,  in  a  proceed- 
ing for  the  dissolution  of  the  company ;  which  dissolved  it, 
appointed  a  permanent  receiver  of  its  property  and  perma- 
nently enjoined  its  creditors  from  instituting,  or  prosecuting, 
any  action  against  it.  The  complaint  then  showed  the  amount 
of  stock  held  by  the  different  defendants  and  the  amounts 
unpaid  on  such  stockholding;  which,  in  each  instance  but 
one,  amounted  to  more  than  the  unpaid  corporate  debt  sued 
upon.     Judgment  was  demanded  against  the  defendants  for 
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the  amount  of  the  debt.  Two  of  the  defendants  demurred 
to  the  complaint  upon  various  grounds  and  their  demurrers 
were  sustained  at  the  Special  Term  ;  but  the  Appellate  Divi- 
sion, in  the  fourth  department,  reversed  tlie  interlocutory 
judgment  sustaining  the  demurrers  and,  thereupon,  certified 
questions  to  this  court,  which  embody,  in  fact,  the  grounds 
assigned  by  the  appellants  for  demurring  to  the  complaint. 
The  questions  are  these  : 

"  I.  Has  the  plaintiflE  legal  capacity  to  sue,  all  creditors  not 
having  been  made  parties  plaintiff  ? 

"  II.  Is  there  a  defect  of  parties  defendant,  to  wit :  the  stock- 
boldei's  other  than  the  defendants  named,  also  the  receiver  of 
the  said  corporation  ? 

''  III.  Is  there  an  improper  joinder  of  the  parties  defendant, 
for  the  reason  that  the  alleged  cause  of  action  does  not 
affect  all  of  the  parties  to  the  action  alike  ? 

"  IV.  Have  causes  of  action  been  improperly  united,  for  the 
reason  that  the  alleged  causes  set  forth  in  the  complaint  do  not 
affect  all  of  the  parties  to  the  action  alike  ? 

"  V.  Does  the  complaint  in  this  action  state  facts  sufficient  to 
constitute  a  cause  of  action  ? " 

The  courts  below  have  differed  in  their  judgments  upon  the 
main  question,  whether  the  right  of  the  plaintiff,  as  a  creditor 
of  the  corporation,  was  governed  by  the  statute,  as  it  read  at 
the  time  when  the  debt  was  created,  or  as  it  read  sul)sequently, 
in  its  amended  form.  Section  54  of  the  Stock  Corporation 
Law  of  1892,  (Chap.  688,  Laws  of  1892),  provided  that  "  the 
stockliolders  of  every  stock  corporation  shall,  jointly  and  sever- 
ally, be  personally  liable  to  its  creditors,  to  an  amount  equal  to 
the  amount  of  the  stock  held  by  them  respectively,  for  every 
debt  of  the  corporation,  until  the  whole  amount  of  its  capital 
stock  issued  and  outstanding  at  the  time  such  debt  was 
incurred  shall  have  been  fully  paid."  In  1901,  by  an  act 
passed  on  April  16th,  (Chap.  354,  Laws  of  1901),  the  legisla- 
ture changed  this  provision  of  the  statute,  so  tliat  it  read  that 
"  every  holder  of  capital  stock  not  fully  paid,  in  any  stock 
oorporation,  shall  be  personally  liable  to  its  creditors,  to  an 
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amoant  equal  to  the  amount  unpaid  on  the  stock  held  by  him 
for  debts  of  the  corporation  contracted  while  such  stock  was 
held  by  him."  This  amendatory  act,  further,  provided  that 
^^  this  act  shall  take  effect  immediately,  but  shall  not  affect  any 
action  or  proceeding  pending  in  any  court  at  the  time  it  takes 
effect  or  any  right  of  any  creditor  of  any  corporation  or  of 
any  stockiiolder  against  any  director  under  existing  law,  pro- 
viding action  thereon  be  commenced  witliin  six  months  after 
this  act  takes  effect,  except  as  in  this  act  otherwise  provided." 
As  I  have  mentioned,  when  the  amendatory  act  was  passed, 
the  debt  of  the  corporation  to  the  plaintiff  had  already  been 
incurred  and  what  the  then  existing  statute  gave  to  the  cor- 
porate creditor  was  the  right  to  hold  the  stockholders,  ^'joinily 
and  severally ^^  to  a  personal  liability  for  the  satisfaction  of 
his  claim.  The  effect  of  the  statute  was  to  impose  an 
individual  liability,  contractual  in  its  nature,  upon  every  per- 
son, who  became  a  stockholder.  It  left  him,  as  to  a  corporate 
debt,  with  the  common-law  liability  of  a  copartner,  to  the 
amount  of  his  stock,  until  the  statute  had  been  complied  with 
as  to  the  full  payment  of  the  capital  of  the  company.  The 
law,  prior  to  this  act  of  1901,  in  general  statutes,  as  in  corpo- 
rate charters,  when  providing,  as  in  the  Stock  Corporation 
Law  of  1892,  for  a  several  liability  on  the  part  of  stockholders 
for  corporate  debts,  in  fact,  aimed  at  preserving  the  liability, 
which  would  have  rested  upon  them  as  members  of  a  copart- 
nership, or  unincorporated  body,  until  the  requirements  for  a 
corporate  exemption  were  complied  with.  (Ang.  &  Ames  on 
Corps.  §  611 ;  Allen  v.  Sewall^  2  Wend.  327 ;  Moss  v.  Oakley^ 
2  Hill,  269 ;  Corning  v.  McCidlough,  1  K  Y.  47;  Rogers  \\ 
Decker^  131  ib.  490.)  The  individual  liability  of  the  stock- 
holder to  a  creditor  was  a  several  and  distinct  one,  and 
enabled  the  latter  to  maintain  an  action  at  law  alone  and 
without  joining  others  similarly  situated.  (  Weeks  v.  Love^  50 
N.  Y.  568.) 

The  Stock  Corporation  Law  of  1892,  clearly,  invested  the 
creditor  of  a  corporation  with  a  right  to  maintain  an  action 
at  law  against   one,  or  more,  of   the  stockholders  for  the 
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recovery  of  the  corporate  indebtedness  to  him ;  when  the 
conditions  thereto,  specified  by  the  statute,  existed.  It  was  a 
valuable  right,  resting  in  contract,  and  he  could  not,  consti- 
tutionally, be  deprived  of  its  full  enjoyment.  It  consti- 
tuted a  part  of  his  security  for  any  debt  contracted  by  the 
company.  The  amendatory  act  of  1901  could  not,  and  did 
not,  affect  that  right.  As  to  all  cases,  which  might  arise  there- 
after, I  assume  that  it  prescribes  a  new  rule  of  liability  under 
which  the  remedy  available  to  a  creditor  is  intended  to  be  by 
way  of  an  equitable  action,  or  proceeding ;  wherein  all  the 
stockholders  of  the  corporation  should  be  made  equally  and 
ratably  responsible  for  the  payment  of  corporate  debts.  If 
the  amendment  of  1901  had  any  effect  upon  the  right  of  an 
existing  creditor,  it  was  to  prescribe  a  limitation  of  time  within 
which  he  should  commence  an  action  to  enforce  it.  It 
expressly  saved  the  right  of  a  creditor  of  any  corponition, 
"  provided  action  thereon  be  commenced  within  six  months 
after  the  act  takes  effect,"  etc.  Although,  under  the  previous 
statute,  ho  had  two  years  within  which  to  enforce  a  stockhold- 
er's statutory  liability,  the  legislature,  in  1901,  saw  tit,  when 
formulating  a  new  rule  of  liability,  to  compel  the  bringing  of 
an  action  upon  any  previously  existing  right  within  six  montlis. 
Its  power  to  change  existing  rules  for  the  limitation  of  actions 
must  be  conceded  and,  when  reasonably  exercised,  it  invades 
no  constitutional  right  of  the  citizen.  (Cooley's  Const.  Lim. 
*366;  Reorford^,  Knight,  11  N.  Y.  308;  People  v.  Turner ^ 
117  ib.  227.)  The  power  of  the  legislature,  supreme  within 
constitutional  limitations,  cannot  be  fettered  by  any  prior  legis- 
lative act.  Each  legislative  body  possesses  the  same  power  as 
was  possessed  by  its  predecessor,  to  enact  laws  for  the  govern- 
ment of  the  people  and  for  the  regulation  of  the  rights  of 
persons,  and  is  subject  only  to  the  restrictions  of  the  constitu- 
tion. (Mongeon  v.  People,  55  N.  Y.  613,  618 ;  Newton  v. 
CommissioJiers,  100  U.  S.  548  ;  Cooley's  Const.  Limitations, 
*125.)  How  the  provisions  of  the  amendatory  act  operated 
upon  the  plaintiff's  remedy,  as  a  short  statute  of  limitations, 
is  a  question  not  before  us.     That  being  matter  for  an  affirma- 


260  Lang  v.  Lutz.  tJan., 

Opinion  of  the  Court,  per  Gray,  J.*.  [Vol.  180. 


tive  defense,  created  by  statute,  it  must  be  pleaded  and  it  is 
not  suggested  by  a  demurrer. 

Marsh  V.  Kai/e^  (168  N.  Y.  196),  which  the  appellant 
cites,  was  a  case  where  the  liability  of  directors  for  debts  was 
brought  in  question  by  an  action  on  the  equity  side  of  the 
court.  It  was  there  conceded  that  the  liability  was,  essen- 
tially, the  same  as  that  of  a  stockholder  and  that  the  personal 
liability,  in  such  a  case,  was  enforceable  in  an  action  at  law. 

The  point,  that  the  plaintiff  does  not  show  the  recovery  of  a 
judgment  upon  the  indebtedness  and  the  return  of  an  execu- 
tion unsatisfied,  is  covered  by  the  allegation  in  the  complaint 
that  a  judgment  had  been  rendered  against  the  company, 
within  two  years  after  the  indebtedness  was  incurred  ;  whidi 
dissolved  it  and  restrained  its  creditors  from  instituting,  or 
prosecuting,  any  action  against  it.  That  would  be  a  sufficient 
excuse  for  the  omission  to  perform  that  condition  precedent 
to  the  maintenance  of  such  an  action.  {Hardman  v.  Sage^ 
124  N.  Y.  32 ;  Hunting  v.  Bltm,  143  ib.  511.) 

Nor  is  the  receiver  of  the  corporation  a  necessary  party 
defendant.  The  cause  of  action  does  not  concern  him ;  for  the 
judgment  demanded  does  not  affect  the  corporate  property. 
The  defendants  are  sued  as  stockholders,  upon  a  personal  lia* 
bility,  and  the  controversy  is.  between  them  and  the  plaintiff, 
only. 

It  is,  perhaps,  unnecessary  to  add  that  the  stockholders  in 
this  company,  being  made  by  the  statute  of  1892  severally,  as 
well  as  jointly,  liable,  any  number,  or  all,  may  be  made  defend- 
ants. Such  is  the  intendment  of  the  statute.  It  seems  to  be, 
also,  inferable  from  section  456  of  the  Code.  {Carman  v. 
Pirns,  23  N.  Y.  286.) 

The  views  expressed  sufficiently  cover  the  questions,  which 
have  been  certified  to  us,  and  I  advise  that  they  be  answered 
in  the  following  manner :  The  first  and  fifth  questions  should 
be  answered  in  the  aflirmative,  and  the  second,  third  and 
fourth  questions  should  be  answered  in  the  negative.  It  fol- 
lows that  the  judgment  of  the  Appellate  Division  should  be 
affirmed,  with  costs  in  all  the  courts  to  the  respondent ;  with 
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leave,  however,  to  the  appellants  to  answer  the  complaint, 
within  twenty  days  after  notice  served  of  our  order,  upon 
payment  of  such  costs. 

CuLLEN,  Ch.  J.,  O'Bkien,  Bartlett,  Vann  and  Werner, 
J  J.,  concur ;  Haight,  J.,  absent. 

Judgment  affirmed. 


Lafayette  L.   Burdick,   Appellant,   v,   Mary  E.  Burdick 

et  al.,  Respondents. 

Evidence  —  Code  Civ.  Pro.  §  829  —  When  Interested  Party  Pro- 
hibited FROM  Giving  Testimony  Explaining  Transaction  Between 
Decedent  and  Third  Party.  Where  the  plaintiff  has  shown,  in  an 
action  brought  to  set  aside  a  deed  executed  by  a  decedent,  upon  the 
ground  that  the  deed  was  obtained  by  the  grantee  without  consideration 
and  by  undue  influence,  that  after  the  grantor  had  conveyed  the  property 
to  the  grantee  he  executed  and  delivered,  in  her  presence,  a  lease  of  the 
property  to  a  third  person,  and  the  grantee  has  testified  in  her  own  behalf 
that  she  was  present  and  heard  the  conversation  between  her  grantor  and 
the  tenant,  she  is  precluded,  under  se<!tion  829  of  the  Code  of  Civil  Pro- 
cedure, from  giving  any  testimony  relating  to  the  transaction  for  the  pur- 
pose of  explaining  the  lease. 

Burdick  v.  Burdick,  86  App.  Div.  383,  reversed. 

(Argued  December  lo,  1904;  decided  January  17,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  5,  1903,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Leonard  «/!  .Reynolds,  Edmund  R,  Wilcox  and  Johri  JT. 

WeUhroek  for  appellant.     Xo  errors  were  committed  upon 

the  trial  in  the  admission  or  exclusion  of  evidence.     {Clift  v. 

MoBes,  112  N.  Y,  420;    Toohij   v.  Bacon,  70  N.  Y.  34; 
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People  V.  Wilkin807i,  14  N.  Y.  Supp.  827 ;  Daniels  v.  Pat- 
Urson,  3  N.  Y.  47 ;  Matter  of  Baieman,  145  N.  Y.  623 ; 
Smethurst  v.  Proprietors^  148  Mass.  261 ;  Kern  v.  BridweUy 
119  Ind.  226  ;  Abbott's  Trial  Brief  [2d  ed.],  228 ;  EUicott  on 
App.  Pro.  §  743 ;  Scotland  Co,  v.  Hill,  112  U.  S.  183 ;  Smith 
V.  GorJiatn^  119  Ind.  436;  Gerard  v.  Comperthwait^  2  Misc. 
Rep.  371.)  There  is  evidence  to  support  each  material  find- 
ing of  fact,  and  the  conclusions  of  law  are  supported  by  said 
findings.  {Cowee  v.  Cornell^  75  N.  Y.  91 ;  Green  v.  Roworth^ 
113  K  Y.  462  ;  Barnard  v.  Gantz,  140  N.  Y.  249.) 

Andrew  F,  Van  Thun^  Jr,^  for  respondents.  The  excep- 
tion to  the  rejection  of  defendant's  testimony  whereby  she 
sought  to  explain  the  making  of  the  lease  was  well  taken. 
The  question  was  proper ;  the  evidence  thereby  sought  to  be 
introduced  was  relevant,  material  and  competent,  and  Ihe 
witness  was  competent  under  section  829  of  the  Code  of  Civil 
Procedure.  {Martin  v.  IFillen^  142  N.  Y.  140 ;  McLaughlin 
v.  Webster,  141  N.  Y.  76 ;  Leiois  v.  Merritt,  98  N.  Y.  206 ; 
Flick  V.  Penfidd,  82  App.  Div.  616 ;  Oliver  v.  Freligh,  36 
Hun,  633 ;  Ilolcoinh  v.  Iloleoiiih,  95  N.  Y.  316.)  The  evi- 
dence sought  to  be  introduced  by  the  defendant  Burdick  was 
competent  and  material,  irrespective  of  the  provisions  of  sec- 
tion 829  of  the  Code  of  Civil  Procedure.  {Nay  v.  Curley^ 
113  N.  Y.  575 ;  Ilerrin^ton  v.  Winn,  60  Hun,  235 ;  Ilack. 
staff  V.  Tlackstaff,  82  Ilun,  16 ;  Klock  v.  Brennan,  82  Hun, 
262 ;  Hopkins  v.  Clark,  90  Ilun,  4 ;  Todd  v.  Vaughan,  90 
Hun,  70 ;  Grattan  v.  J/.  Z.  Lis,  Co,,  92  N.  Y.  274 ;  Grey  v. 
M.  S.  Ry,  Co,,  165  iS".  Y.  457 ;  Bayliss  v.  Cockroft,  81  N.  Y. 
364 ;  Davis  v.  Marvine,  160  N.  Y.  269 ;  Cassidy  v.  Uhlmann, 
163  K  Y.  380.) 

CuLLEN,  Ch.  J.  The  action  was  brought  by  the  plaintiff 
as  a  son  and  heir  at  law  of  Winslow  M.  Burdick,  deceased,  to 
set  aside  a  deed  of  certain  real  property  in  the  city  of  Brooklyn 
executed  by  said  Burdick  to  his  daughter-in-law,  the  defendant 
Mary  E.  Burdick,  as  obtained  by  fraud  and  undue  influence 
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while  the  said  grantor  was  of  unsound  mind.  The  trial  court 
found  that  the  value  of  the  real  estate  was  $12,000,  subject  to 
a  mortgage  for  the  sum  of  $5,000 ;  the  consideration  men- 
tioned in  the  deed  was  the  sum  of  $250  ;  that  the  grantor  at 
the  time  of  the  conveyance  was  in  feeble  health  and  of 
unsound  mind  and  that  the  deed  was  obtained  from  him  by 
the  grantee,  with  whom  he  was  then  residing,  without  any 
consideration  and  by  undue  influence.  Judgment  was  awarded 
the  plaintiff  setting  aside  the  deed  as  fraudulent  and  void. 
On  appeal  the  Appellate  Division  reversed  the  judgment  of 
the  trial  court  and  granted  a  new  trial.  From  that  order  an 
appeal  is  taken  to  this  court. 

As  the  order  of  the  Appellate  Division  does  not  recite  that 
it  was  made  upon  the  facts  it  must  be  presumed  under  sec- 
tion 1338  of  the  Code  of  Civil  Procedure  that  the  judgment 
is  reversed  solely  for  errors  of  law,  the  findings  of  fact  of 
the  trial  court  being  left  undisturbed  unless  any  of  such  find- 
ings was  wholly  devoid  of  evidence  for  its  support.  There 
can  be  no  question  in  this  case  as  to  the  sufficiency  of  the  evi- 
dence to  sustain  the  findings  and  of  the  findings  to  support  the 
judgment.  Therefore,  any  error  on  the  trial,  if  error  there 
was,  must  have  been  committed  in  the  rulings  of  the  trial 
court  on  the  admissibility  of  evidence.  There  is  but  one 
such  ruling  that  needs  discussion  and  that  is  the  one  on  which 
the  Appellate  Division  reversed  the  judgment.  The  plaintiff 
had  shown  that  after  the  deceased  had  conveyed  the  property 
to  the  defendant  Mary  Burdick,  he  executed  and  delivered 
in  her  presence  a  lease  of  the  same  to  a  third  party.  This 
was  proved  by  the  testimony  of  the  tenant  to  whom  the  lease 
was  made.  Mary  Burdick  was  called  as  a  witness  on  her  own 
behalf.  She  was  asked  :  "  Q.  Did  Mr.  Burdick  (the  deceased) 
tell  you  about  the  making  of  this  lease  ?  A.  I  was  present 
and  heard  the  conversation."  At  this  point  the  plaintiff's 
counsel  objected  and  the  objection  was  sustained,  the  court 
saying :  "  The  witness  is  incompetent  to  testify  to  any  trans- 
action with  the  deceased."  The  defendant's  counsel  tlien 
said :  "  This  lease  has  been  offered  in  evidence.     I  think  it 
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makes  her  (the  witness)  competent  to  explain  it."  To  which 
the  court  replied :  "  I  am  compelled  to  disagree  with  yon. 
She  cannot  testify  to  any  conversation  or  transaction  with  tiie 
deceased.  You  have  my  ruling  and  you  have  an  exception. 
It  is  a  direct  violation  of  the  provisions  of  law."  The  excep- 
tion was  taken.  The  learned  Appellate  Division  thought  that 
this  ruling  of  the  trial  court  was  broad  enough  to  exclude  any 
explanation  that  the  witness  might  give  for  her  acquiescing  in 
the  lease  of  the  premises  by  the  deceased  after  the  deed  to  her 
regardless  of  whether  such  explanation  involved  a  personal 
transaction  with  the  deceased  or  not.  We  cannot  see  any  jus- 
tification of  such  an  interpretation  of  the  colloquy  which  has 
been  narrated.  The  ruling  of  the  court  was  plainly  based  on 
the  incompetency  of  the  witness  to  testify  to  personal  transac- 
tions with  her  deceased  grantor.  The  question,  out  of  which 
the  ruling  of  the  court  arose,  called  for  such  a  transaction,  and 
there  was  no  intimation  from  the  counsel  for  defendant  that  he 
expected  to  prove  by  the  witness  an  explanation  for  her 
conduct  arising  out  of  other  than  personal  transactions  Mrith 
the  deceased.  On  the  contrary,  he  very  frankly  stated  on  the 
argument  in  this  court  that  he  wished  to  prove  by  the  witness 
that  the  reason  she  did  not  interfere  with  the  lease  was  that  bv 
the  terms  of  the  agreement  between  her  and  the  deceased  the 
deceased  was  to  enjoy  the  property  as  long  as  he  lived.  The 
witness  being  a  party  to  the  action  was  incompetent  to  testify 
to  such  transactions  under  section  829  of  the  Code,  and  it  is 
settled  by  autliority  that  such  a  disqualification  includes  con- 
versations or  transactions  between  the  deceased  and  third 
parties,  at  which  the  witness  was  present,  oven  though  she  did 
not  take  part  tlierein.  {Holcoirib  v.  Holcomb^  95  N.  Y.  316  ; 
Matter  of  Eysaman^  113  N.  Y.  62  ;  Matter  of  Dunham^  121 
N.  Y.  575  ;  Matter  of  Bernsee,  141  N.  Y.  389.)  The  ruling 
of  the  trial  court  was,  therefore,  correct.  The  fact  that  the 
plaintiflE  proved  a  personal  transaction  between  the  deceased 
and  the  defendant  did  not  render  the  defendant  a  competent 
witness  to  that  transaction  under  the  Code,  where  the  trans- 
action was  proved  by  the  testimony  of  a  third  party. 
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The  order  of  the  Appellate  Division  should  be  reversed 
and  the  judgment  of  the  Special  Term  affirmed,  with  costs  in 
all  courts. 

Gbay,  O'Bbien,  Baetlett,  Haight,  Yann  and  Webnbe, 
JJ.,  concur. 

Order  reversed,  etc. 

Edwin  "W.  Wingebt,  Appellant,  v,  David  Kbakaueb  et  al.. 
Carrying  on  Business  under  the  Firm  Name  of  Kbakaueb 
Bbo8.,  Respondents. 

Appeal — Judgment  of  Ketersal  and  Ordek  Granting  New  Trial 
— When  Time  to  Appeal  from  Latter  Does  Not  Begin  to  Run  Until 
Former  Has  Been  Entered  —  Code  Civ.  Pro.  §g  1818,  1825.  Where  a 
judgment  of  a  trial  court  is  reversed  and  a  new  trial  granted,  an  appeal 
cannot  be  taken  from  the  judgment  of  reveraal,  but  it  must  be  reviewed 
upon  an  appeal  from  the  order  granting  the  new  trial  (Ck)de  Civ.  Pro. 
§  1318),  and  if  the  judgment  is  not  entered  until  after  the  order,  the  time 
within  which  an  appeal  must  be  taken  from  the  order  does  not  commence 
to  run  until  the  entry  of  the  judgment. 

(Argued  January  9,  1905;  decided  January  17,  1905.) 

Motion  to  compel  acceptance  of  a  notice  of  appeal  from 
an  order  of  the  Appellate  Division  of  the  Supreme  Court  in 
the  first  judicial  department,  entered  March  24,  1904,  revers- 
ing a  judgment  in  favor  of  plaintiflE  entered  upon  a  verdict 
and  granting  a  new  trial. 

Lytileton  Fox  for  motion. 

Charles  C.  Nodal  opposed. 

Haight,  J.  Upon  the  trial  of  this  action  the  plaintiff 
recovered  a  judgment  against  the  defendants  for  the  sum  of 
$10,633.57.  Upon  appeal  to  the  Appellate  Division  of  the 
first  department  tho  judgment  was  reversed  and  a  new  trial 
ordered.  That  order  was  entered  in  the  office  of  the  clerk  of 
the  countj  of  New  York  on  the  24th  day  of  March,  1904, 
and  a  notice  of  the  entry  thereof  was,  upon  that  day,  served 


266  WiNGERT  r.  Krakauer.  [Jan., 

Opinion  of  the  Court,  per  Haight,  J.  [Vol.  180. 

upon  the  plaintiff.  Thereafter  and  on  the  31st  day  of  Octo- 
ber, 1904,  a  judgment  of  reversal  was  tiled  in  the  office  of 
the  clerk  of  tiie  county  and  notice  of  the  entry  thereof  served 
upon  the  plaintiff.  On  the  7th  day  of  November  tliereafter 
the  plaintiff  served  upon  the  attorneys  for  the  defendants  a 
notice  of  appeal  to  the  Court  of  Appeals  from  the  order 
granting  a  new  trial,  containing  a  stipulation  for  judgment 
absolute  should  the  decision  of  the  Appellate  Division  be 
affirmed,  together  with  a  copy  of  an  undertaking  on  appeal. 
These  papers  were  forthwith  returned  to  the  plaintiff's  attor- 
neys by  the  attorneys  for  the  defendants,  with  an  indorse- 
ment thereon  to  the  effect  that  they  were  not  served  in  time. 

We  think  the  questions  raised  should  now  be  determined 
upon  the  merits.  The  practice  adopted  by  the  plaintiff  con- 
forms to  that  in  force  in  the  Special  Terms  with  reference  to 
the  service  of  pleadings  and  notices  which  have  been  returned, 
and  manifestly  it  would  be  unjust  to  the  parties,  involving 
them  in  additional  labor  and  expense,  to  reserve  the  deter- 
mination of  the  question  until  the  argument  of  the  appeal. 

The  question  presented  calls  for  a  construction  of  section 
1318  of  the  Code  of  Civil  Procedure.  It  provides  as  follows: 
"  Where  a  judgment,  from  which  an  appeal  is  taken,  is 
reversed  upon  the  appeal,  and  a  new  trial  is  granted,  an 
appeal  cannot  be  taken  from  the  judgment  of  reversal ;  but 
upon  an  appeal  from  the  order  granting  a  new  trial,  taken, 
as  prescribed  by  law,  the  judgment  of  reversal  must  also  be 
reviewed."  Under  these  provisions  an  appeal  to  the  Court 
of  Appeals  must  be  from  the  order  granting  a  new  trial,  but 
the  judgment  of  reversal  must  be  reviewed.  A  judgment 
of  reversal  cannot  be  reviewed  until  it  has  been  entered,  and, 
consequently,  the  appeal  cannot  be  taken  until  after  such 
entry.  {Vemoyiw  Palmer^  67  IIow.  Pr.  18.)  Under  sec- 
tion 1325  an  appeal  to  the  Court  of  Appeals  from  an  order 
must  be  taken  within  sixty  days  after  the  service  upon  the 
appellant  of  a  copy  of  the  order  and  a  notice  of  its  entry. 
The  appellant,  therefore,  is  apparently  left  in  an  awkward 
position.    More  than  sixty  days  had  elapsed  after  the  entry 


1905.]  WiNOERT  V.  Kbakauer.  267 

N.  Y.  Rep.]  Opinion  of  the  Ck)urt,  per  Haight,  J. 

of  the  order  before  the  entry  of  the  judgment.  If  he  com- 
plied with  the  provisions  of  section  1325  he  had  to  take 
his  appeal  from  the  order  within  sixty  days  after  its  entry, 
while  Tinder  the  provisions  of  section  1318  his  appeal  would 
be  ineffectual,  if  taken  before  the  judgment  had  been  entered. 
Throop,  one  of  the  commissioners  to  revise  the  statutes,  in  his 
note  to  section  1318  of  the  Code,  says  that  it  is  new ;  that  an 
appeal  to  the  Court  of  Appeals  from  an  order  granting  a  new 
trial  necessarily  involves  an  appeal  from  a  judgment  of  reversal 
and  that  this  leaves  a  door  open  to  some  confusion,  especially 
in  respect  to  the  time  within  which  the  appeal  must  be  taken. 
He  then  concludes  that  "  as  the  judgment  of  reversal  in  such 
a  case  is  a  mere  formality  the  unsuccessful  party  should  be 
restricted  to  an  appeal  from  the  order  granting  a  new  trial." 
It  has,  as  we  think,  been  generally  assumed  by  the  profession 
that  a  judgment  of  reversal  was  required.  Such,  apparently, 
has  been  the  view  taken  by  this  court  in  the  cases  of  Ve?*non 
V.  Palmer  (67  How.  Pr.  18)  and  Pha^^is  v.  Gere  (112  N.  Y. 
408).  Under  the  provisions  of  the  old  Code  of  Procedure 
the  right  to  appeal  to  the  Court  of  Appeals  from  an  order 
granting  a  new  trial  was  given  by  section^  11  and  349,  and  on 
such  appeal  it  became  the  duty  of  the  court  to  review  the 
judgment  of  reversal.  It  is  apparent  from  the  note  of  tlie 
revisers,  .to  which  attention  has  been  called,  that  it  was  their 
intention  to  perpetuate  the  practice  prescribed  by  the  Code  of 
Procedure  in  this  regard,  and  this  practice  has  now  been  incor- 
porated into  the  Constitution  of  1894  (Art.  6,  §  9),  in  which 
it  is  provided  that  appeals  may  be  taken,  as  of  right,  to  the 
Court  of  Appeals  "  from  orders  granting  new  trials  on  excep- 
tions, where  the  appellants  stipulate  that  upon  affirmance 
judgment  absolute  shall  be  rendered  against  them."  Mani- 
festly, in  reviewing  the  order  granting  a  new  trial  it  involves 
a  consideration  of  the  judgment  of  reversal,  which  becomes 
the  basis  of  the  order  granting  a  new  trial.  Referring  again 
to  the  provisions  of  section  1318  of  the  Code  it  will  be 
observed  that  the  judgment  of  reversal  must  be  reviewed  on 
the  appeal  from  the  order.     It  evidently  contemplates  tho 
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entry  of  a  judgment  of  reversal,  as  well  as  the  entry  of  an 
order  granting  a  new  trial.  A  judgment  may  be  reversed 
and  the  complaint  dismissed  and  no  new  trial  granted.  In 
such  a  case  the  judgment  becomes  a  final  judgment  and  a 
further  appeal  would  be  from  such  judgment,  but  where  a 
new  trial  is  ordered  we  have  two  distinct  kinds  of  relief 
granted  —  one  of  which  is  the  reversal  of  the  judgment  and 
the  other  is  the  granting  of  a  new  trial.  One  is  denominated 
a  judgment  and  the  other  an  order  granting  further  relief. 

In  the  case  of  Pharis  v.  6^^;-^  (112  N.  Y.  408,  412),  Finch, 
J.,  in  discussing  the  provisions  of  section  1318  of  the  Code, 
says :  "  The  trouble  is  that  the  decision  of  the  General  Term, 
under  the  distinction  of  the  Code,  is  not  a  single  but  a  com- 
pound thing;  consists  both  of  a  judgment  and  an  order« — a 
judgment  of  reversal  and  an  order  for  a  new  trial.  The  order 
may  be  appealed  from,  the  judgment  cannot  be.  To  swamp 
the  order  in  the  judgment  would  eflEect  the  counsel's  purpose, 
but  would  nullify  the  distinct  provisions  and  definite  object 
of  the  existing  terms  of  the  Code." 

It  is,  therefore,  apparent  from  the  provisions  of  the  section, 
as  they  have  been  understood  and  construed  by  this  court, 
that  while  the  judgment  and  order  grant  separate  and  dis- 
tinct kinds  of  relief  to  a  party,  they  may  be  entered  together 
so  that  the  appeal  from  the  order  may  be  taken  within  the 
time  prescribed  by  the  Code.  But  in  case  this  should  not  be 
done,  we  think  it  must  be  held  that  the  time  within  which  the 
appeal  must  be  taken  from  the  order  does  not  commence  to 
run  until  the  judgment  of  reversal  is  also  entered.  It  fol- 
lows that  the  appeal  in  this  case  was  taken  within  the  time 
required  by  the  Code,  and,  therefore,  that  the  motion  to  com- 
pel the  respondents  to  accept  the  notice  of  appeal  and  the 
papers  connected  therewith  should  be  granted,  with  $10  costs. 

CuLLEN,  Ch.  J.,  Gray,  O'Brien,  Bartlett  and  Werner, 
JJ.,  concur ;  Vann,  J.,  not  voting. 

Motion  granted. 


r 
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The  People  op  the  State  of  New  York,  Kespondent,  v. 
Thomas  W.  Fitzgerald,  Respondent,  and  Appleton  L. 
Clark,  Appellant. 

1.  New  York  City  —  When  Term  op  Officer  Expires  Who  Holds 
"Until"  a  Specified  Date.  The  word  **  until,"  while  usually  one  of 
exclusion,  as  used  in  section  1401  of  the  charter  of  the  city  of  New  York 
(L.  1897,  ch.  878)  is  one  of  inclusion,  considering  the  connection  and  man- 
ifest intention  of  the  legislature,  and  the  term  of  a  justice  of  the  Court  of 
Special  Sessions  of  the  second  division  of  the  city  of  New  York  appointed 
to  hold  office  "  until  December  81,  1903,"  expired  at  midnight  on  that 
day. 

2.  Constitutional  Law — Void  Appointment  op  Successor  by  Out- 
going Mayor.  An  appointment  of  his  successor  on  December  29,  1908, 
and  again  before  noon  on  January  1, 1904,  by  the  then  and  outgoing  mayor, 
is  void:  1,  Because  there  was  no  vacancy  on  the  first-mentioned  date;  2, 
because  the  term  of  the  outgoing  mayor  expired  at  midnight  on  December 
81, 1908,  and,  eo  instanti,  that  of  the  incoming  mayor  began,  and  he  alone 
had  power  to  make  the  appointment;  that  provision  of  the  charter  (L. 
1901,  ch.  466,  g  94)  that  the  term  of  an  incoming  mayor  shall  commence  at 
noon  on  the  first  day  of  January  after  his  election,  being  in  conflict  with 
section  12  of  article  3  of  the  Constitution  providing  that  the  terms  of 
mayors  of  cities,  except  of  the  third  class,  sliall  expire  at  the  end  of  an 
odd-numbered  year. 

FlBopU  V.  Fitzgerald,  96  App»  Div.  242,  affirmed. 

(Argued  December  16,  1904;  decided  January  17,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  5, 1904,  in  favor  of  defendant  Fitzgerald,  upon  the 
submission  of  a  controversy  under  section  1279  of  the  Code  of 
Civil  Procedure. 

The  facts,  as  agreed  upon  by  the  parties,  are  substantially 
as  follows :  In  January,  1898j  the  respondent  Fitzgerald  was 
appointed  justice  of  the  Court  of  Special  Sessions  for  the 
second  division  of  the  city  of  New  York,  pursuant  to  section 
1401  of  the  charter  of  that  city,  to  hold  office  "  until  Decem- 
ber Slst,  1903."  He  qualified  and  held  the  office  until  the 
expiration  of  his  term. 

On  the  29th  of  December,  1903,  Seth  Low,  who  was  then 
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mayor  of  the  city  of  New  York,  appointed,  so  far  as  he  had 
the  power,  the  respondent  Clark  to  said  office,  "  for  the  term 
of  ten  years,  which  ends  on  the  31st  day  of  December,  1913, 
to  succeed  Thomas  W.  Fitzgerald,  whose  term  expires  Decem- 
ber 31st,  1903." 

On  the  first  of  January,  1904,  at  about  ten  o'clock  in  the 
forenoon,  Mr.  Low,  claiming  to  still  act  as  mayor,  appointed, 
so  far  as  he  had  the  power,  the  same  person  to  the  same 
office  "  for  tlie  term  of  ten  years,  which  ends  on  the  31st  of 
December,  1913."  Mr.  Clark  qualified  under  each  appoint- 
ment on  the  day  it  was  made. 

On  the  2-i:th  of  December,  1903,  George  B.  McClellan,  who 
had  been  elected  mayor  at  the  November  election,  took  the 
oath  of  office  and  filed  the  official  certificate  thereof.  During 
the  afternoon  of  January  1st,  1904,  Mayor  McClellan  appointed, 
provided  there  was  then  a  vacancy,  the  respondent  Fitzgerald 
to  the  office  in  question  "  to  succeed  himself  and  until  the  31st 
day  of  December,  1913,  to  take  effect  immediately."  Mr.  Fitz- 
gerald forthwith  qualified  in  the  usual  way.  Each  appointee 
possessed  the  legal  qualifications  to  hold  the  office  and  each 
claims  the  right  to  hold  it  for  the  term  of  ten  years.  The 
People  take  no  part  in  the  controversy  between  the  two  claim- 
ants, but  they  ask  that  the  question  be  determined  and  that 
the  office  be  awarded  to  \tho  person  entitled  thereto.  The 
Appellate  Division,  by  a  divided  vote,  rendered  judgment  in 
favor  of  Mr.  Fitzgerald,  whereupon  Mr.  Clark  appealed  to 
this  court. 

J,  Newton  Fiero  and  WiUiam  B.  Ilornhlower  for  appel- 
lant. A  vacancy  in  the  office  of  justice  of  the  Court  of 
Special  Sessions  existed  on  December  31,  1903.  {Elston  v. 
Robertson^  39  Barb.  9 ;  Mangain  v.  City  of  Brooklyn^  98 
N.  Y.  592;  McClmlcey  v.  Croynwell,  UN.  Y.  593;  People 
V.  North,  72  N.  Y.  124;  Thompson  v.  Hunter,  149  N.  Y. 
123 ;  Wood  V.  Lacomhe,  97  N.  Y.  43  ;  People  v.  Wernple,  115 
N.  Y.  307 ;  State  v.  Ixwe,  39  N.  J.  Eq.  14 ;  Brodee  v.  Camp- 
helly  17  Col.  II.)     The  appointment  of  appellant  Clark  on 
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December  29,  1903,  in  anticipation  of  the  vacancy,  was 
effective  to  fill  the  vacancy  which  existed  on  December  31, 

1903.  (Throop  on  Public  Officers,  §  993 ;  Meachem  on  Pub- 
lic Officers,  §  133;  JIaight  v.  Love^  10  Vroom,  14;  People 
V.  Blanding^  63  Cal.  333 ;  Whitney  v.  Van  Buskirk^  40 
N.  J.  L.  463 ;  Iloran  v.  Lane^  53  N.  J.  L.  275 ;  Palmer  v. 
Dailey,  4  Ohio  C.  Ct.  124;  State  v.  Catlin,  84  Tex.  48.) 
Tliere  is  no  necessary  conflict  between  the  Constitution  and 
the  Greater  New  York  charter  as  to  the  maj^or's  term  of 
office.  {People  v.  Bd.  of  Suj/rs.,  42  App.  Div.  510  ;  People 
v.  Scheu,  60  App.  Div.  592.)  Even  if  the  court  should  hold 
that  the  charter  provision  with  respect  to  the  mayor's  term 
of  office  was  pro  tanto  unconstitutional,  still,  since  Mayor 
McClellan's  term  of  office  did  not  begin  until  noon  of  Janu- 
ary 1,  1904,  Mr.  Low  was  lawfully  holding  over  as  and  exer- 
cising all  the  powers  of  the  office  of  mayor  during  the  period 
from  midnight  on  December  31,  1903,  to  noon  on  January  1, 

1904,  and  his  appointment  of  appellant  Clark  on  tlie  morning 
of  January  1,  1904,  was,  therefore,  valid  and  effectual  to  fill 
the  vacancy  then  existing  in  the  Court  of  Special  Sessions. 
{People  V.  Crisaey,  91  N.  Y.  616;  People  v.  Horth,  72 
N.  Y.  124.) 

John  G,  Milium  and  James  Burke^  Jr.^  for  the  defend- 
ant, respondent.  If  the  statute  provides  when  an  appoint- 
ment to  a  public  office  shall  be  made,  it  cannot  be  made  at  any 
other  time,  and  any  attempt  to  make  such  appointment  other 
than  as  prescribed  is  invalid  and  void.  {State  ex  rel.  v.  Peelle, 
124  Ind.  515.)  In  the  case  of  an  ambiguity  existing  in  a  stat- 
ute the  court  will  construe  its  meaning  according  to  the  doc- 
trine of  in  pari  ^materiu,  {Settle  v.  Van  Evrea^  49  N.  Y. 
280 ;  Wright  v.  Adams,  45  Tex.  134 ;  Brown  v.  Woodruff, 
32 N.  Y.  361 ;  Clark  v.  Mayor,  etc,,  111  N".  Y.  621;  Smith 
V.  People,  147  N.  Y.  339 ;  Bunce  v.  Peed,  16  Barb.  347 ; 
People  V.  Keeler,  17  N.  Y.  374 ;  Bergen  v.  Powell,  94  N.  Y. 
591.)  The  term  of  office  of  Mayor  Low  expired  at  midnight 
of  December  31, 1903,  and  he  had  no  power  to  make  an  appoint- 
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ment  to  the  office  in  question  after  that  hoar.  Tlie  statute  pur- 
porting to  extend  his  term  to  noon  of  January  1,  1904,  is 
unconstitutional  and  void,  and  tlie  purported  appointment  of 
Mr.  Clark  by  Mr.  Low  on  January  1, 1904,  is  invalid  and  void. 
{Kelly  V.  Van  Wyck,  35  Misc.  Eep.  210 ;  People  v.  Whitlockj 
2  N.  r.  198 ;  People  v.  McKinney,  52  N.  Y.  379 ;  Long  v. 
MayoTy  etc.y  81  N.  Y.  427.)  The  appointment  of  the  defend- 
ant Clark  on  the  morning  of  January  1,  1904,  cannot  be 
upheld  on  the  theory  that  Mayor  Low  continued  in  office  to 
fill  a  "  vacancy  "  in  the  office  of  mayor,  as  a  "  vacancy  "  did 
not  exist  according  to  the  statutory  definition.  (L.  1892,  ch. 
631,  §  20.)  The  theory  of  "holding  over"  after  the  expira- 
tion of  the  mayor's  term  cannot  be  invoked  in  the  case  at  bar 
to  uphold  the  purported  appointment  of  the  defendant  Clark 
on  January  1,  1904.  {People  v.  Pandall^  151  N.  Y.  501 ; 
People  V.  Foley ^  148  N.  Y.  677;  Olmsted  v.  Dennis^  77 
N.  Y.  387.)  The  words  "  shall  expire  at  the  end  of  an  odd- 
numbered  year"  fix  the  term  of  all  elective  officers  in  cities 
pro  tanto.  The  details  of  procedure,  the  number  of  years  of 
an  official  term,  are  preserved  to  the  legislature,  but  the  only 
mandate,  the  self-executing  mandate,  of  the  section  is  unam- 
biguous, and  fixes  a  limit  which  the  legislature  has  failed  to 
obey.  {Patterson  v.  WelleSj  1  App.  Div.  13;  Murphy  v. 
Luitzpanj  15  Misc.  Rep.  496 ;  Wood  v.  Lacombe^  34  Hun,  401.) 

Vann,  J.  The  decision  of  this  controversy  depends  upoa 
the  meaning  of  the  city  charter,  which  contains  some  provi- 
sions inconsistent  with  each  other,  and  one.  as  it  is  claimed,  in 
conflict  with  the  Constitution  itself.  It  is  not  surprising  that 
confusion  arose  and  that  executive  officers  differed  in  the  inter- 
pretation of  their  powers,  for  the  charter  shows  some  lack  of 
attention  to  details,  caused,  as  it  is  said,  by  combining  many  scat- 
tered statutes  into  one.  Wo  will  call  attention  to  the  main 
provisions  involved  and  for  convenience  will  write  in  italics  the 
words  of  special  importance  before  we  discuss  the  questions 
which  arise. 

It  was  provided  by  the  cha,rter  of  1897  that  on  or  before 
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the  20tli  of  January,  1898,  the  mayor  should  **  appoint  five 
jnstices  of  the  Court  of  Special  Sessions  of  the  second  division 

*  *  *  who  shall  hold  office  until  the  31st  day  of  Decem- 
l)er,  1899, 1901,  1903,  1905,  1907  and  1909,  respectively,  as 
designated  by  the  mayor.'-  (L.  1897,  ch.  373,  §  1401.) 
Although  of  no  importance  now  it  may  be  observed  that 
while  live  offices  were  created  six  expirations  of  the  terms 
thereof  were  to  be  ai*ranged  l)y  the  mayor  which,  of  course,  is 
impossible. 

By  the  charter  of  1901  the  justices  of  said  court  were 
"continued  in  office  until  the  expiration  of  the  terms  for 
which  tliey  have  Ijeen  appointed,  and  tlieir  successors  shall  be 
appointed  by  the  mayor  for  the  term  of  ten  years."  (L.  1901, 
ch.  4^J6,  §  1405.) 

The  next  section  provides  that  "  any  vacancy  in  said  office 
shall  be  tilled  by  the  mayor  of  said  city  by  appointment 
within  thirty  days  aft^r  its  oecurrerice.  If  such  vacancy 
oecnr  otherwise  than  by  expiration  of .  a  term  the  person 
appointed  to  fill  such  vacancy  shall  hold  office  for  the  unex- 
pired term  of  the  justice  whom  he  succeeds.  If  the  vacancy 
occur  by  the  expiration  of  a  term,  the  person  appointed  to 
succeed  the  justice  whose  term  has  expired  shall  hold  office 
for  the  term  of  ten  years."     (Id.  §  1406.) 

By  section  94  the  mayor  is  made  the  chief  executive  officer 
of  the  city  and  it  is  provided  that  he  "  shall  hold  his  office  for 
tlie  term  of  two  years  commencing  at  noon  on  the  first  day 
of  January  after  his  election."  Other  sections  of  the  charter, 
wkieb,  tlM>agh  not  directly  material,  have  some  bearing,  are 
cttctl  without  quotins:  therefrom.  (Id.  §§  97, 1350,  l352,  1357, 
1391,  1392,  1424  and  1587.) 

The  Constitution  provides  tliat  "  all  elections  of  city  officers 

*  *  *  elected  in  any  city  *  *  *  shall  be  held  on  the 
Tuesday  succeeding  the  first  Monday  in  November  in  an  odd- 
numbered  year,  and  the  term  of  every  officer  shall  expire  at 
the  end  of  va  odd-numbered  year."     (Const,  art.  12,  §  3.) 

The  appellant  elaims  that  the  office  in  question  became 
vacant   at   midnight  of   December   thirtieth     and    that   bis 
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appointment  on  the  twentj-nintli  was  valid,  because  Mayor 
Low  was  in  -office  when  it  Avas  made,  as  well  as  when  the 
vacancy  occurred.  lie  further  claims  that  if  this  position  is 
wrong,  still  his  appointment  during  the  forenoon  of  January 
lirst  was  valid,  since  according  to  the  statute  Mayor  McClellan 
did  not  become  mayor  until  noon  of  that  day,  and,  hence, 
Mayor  Low  was  either  actual  mayor  because  his  term  had  not 
expired,  or  acting  mayor  because  he  was  holding  over. 

The  respondent  claims  that  at  tlie  same  instant  of  time, 
namely,  at  midnight  of  December  thirty-iirst,  the  vacancy 
occurred,  Mayor  Low's  term  expired  and  Mayor  McClellan's 
term  began.  Both  parties  seem  'to  concede,  and  such  is  the 
law,  that  an  appointment  to  office  in  anticipation  of  a  vacancy 
therein  is  good  only  in  case  the  officer  making  the  appoint- 
ment is  still  in  office  when  the  vacancv  occurs. 

Three  questions  are  thus  presented  for  decision  :  First, 
Wlien  did  the  term  of  the  respondent  Fitzgerald  end  ?  Second, 
When  did  the  term  of  the  outgoing  mayor  expire  ?  Third, 
When  did  the  term  of  the  incoming  mayor  begin  ? 

1.  The  decision  of  the  first  question  turns  upon  the  mean- 
ing of  the  word  "  until "  as  it  is  used  in  the  section  of  the 
charter  which  provides  that  the  original  appointee  shall  hold 
office  "until  the  Slst  day  of  December."  (§  UOl.)  While 
"  until,"  as  an  adverb  of  time,  is  usually  a  word  of  exclusion, 
it  always  includes  the  date  which  follows,  when  the  connec- 
tion and  manifest  intention  so  require.  It  is  sometimes  used 
in  the  sense  of  "  until  and  including,"  either  with  or  without 
the  added  words.  If  it  was  not  used  with  that  meaning  in 
the  instance  before  us,  probably  it  is  the  first  time  in  the  his- 
tory of  the  legislature  when  it  :nade  a  public  office  end  on 
the  last  day  but  one  of  a  year,  so  that  one  day  only  of  the  old 
year  was  included  in  the  new  term.  What  object  could  the 
lemslature  have  in  thus  violating  its  own  custom?  Why 
should  it  make  this  office  an  awkward  exception  to  a  con- 
venient rule  ?  Who  ever  heard  of  an  official  term  of  ten 
years  commencing  on  the  last  day  of  a  year,  or  even  on  the 
last  day  of  a  month  ? 
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The  political  and  calendar  years  are  the  same  and  the  first 
day  of  January  is  the  commencement  of  both.     To  make  the 
political  year,  as  to  one  office  only,  begin  on  the  last  day  of 
the  calendar  year  with  no  apparent  reason  for  it,  would  be 
strange  and  eccentric  legislation,  such  as  we  cannot  assume 
was  intended.     If  the  legislature  wished  to  depart  from  its 
uniform  custom  and  do  something  never  done  before,  we 
think  it  would  have  made  its  purpose  plain  and  not  left  it  open 
to  question.     "  Until "  is  an  ambiguous  word,  because  it  some- 
times has  one  meaning  and  sometimes  another,  even  in  the  act 
before  us.     (§§  1373  and  1384.)     When  used  in  relation  to  a 
favor  it  generally  has  an  inclusive  meaning  and  prolongs  the 
privilege.     Thus,  by  an  extension  of  time  of  payment  V7itil 
a  day  named,  the  day  is  included.     When  used  with  reference 
to  a  penalty  it  has  an  exclusive  meaning  and  shortens  the  suf- 
fering, for  if  a  convict  is  sentenced  to  imprisonment  tmiil  a 
day  named,  the  day  is  excluded.     Sometimes  the  meaning 
depends  upon  usage  or  utility,  as  where  the  word  is  used  in 
the  light  of  a  uniform  custom,  or  a  particular  sense  promotes 
convenience.     A  vacation  until  Easter  and  a  hiring  ^ifitil  the 
Fourth  of  July  are  examples,  for  the  former  includes  the  day 
named,  while  the  latter  does  not.     Still  even  in  these  instances, 
which  are  mentioned  simply  for  the  purpose  of  illustration, 
the  meaning  might  be  changed  by  the  context  or  by  the 
apparent  object  of  the  instrument. 

An  ambiguity  in  a  statute  requires  the  construction  of  the 
courts  to  dissolve  the  doubt  and  settle  the  meaning.  In  the 
discharge  of  that  duty  they  seek  to  discover  the  intention  of 
the  legislature  by  reading  the  entire  statute  in  the  light  of 
surrounding  circumstances  and  comparing  it  with  other  stat- 
ntes  relating  to  similar  subjects  and  with  the  general  course 
of  legislation.  If  one  construction  would  lead  to  an  unreason- 
able result  it  is  to  be  avoided  if  possible,  for  "a  bad  result 
suggests  a  wrong  construction."  {^People  ex  veL  Beavian  v. 
Feitner^  168  N.  Y.  360,  366.)  If  another  construction  would 
lead  to  a  reasonable  result  in  harmony  with  legislative  custom 
and  history,  as  well  as  with  the  general  purpose  of  the  statute, 
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it  is  to  be  adopted  if  the  language  used  will  permit.  When 
these  tests  are  applied  to  the  case  in  hand,'  the  aiubiguitv  dis< 
appear^  and  "  until "  becomes  a  word  of  inclusion,  as  used  in 
the  provision  before  us.  Accordingly  we  hold  tliak  tlte  term 
of  Mr.  Fitzgerald  ended  at  midnight  of  Decemlier  31st,  1903. 

2.  The  legislature  provided  by  section  94  of  the  cliarter 
that  the  mayor  should  hold  his  office  for  the  term  of  two  yejira 
"  commencing  at  noon  on  the  first  day  of  January  after  his 
election."  If  the  pi*ovision  relating  to  the  hour  when  the 
term  begins  is  in  conflict  with  the  Constitution,  it  is  void ; 
otherwise  it  is  the  law  which  all  must  obey. 

The  Constitution  provides  that  the  term  of  every  mayor, 
as  well  as  of  many  other  officei-s,  except  iu  cities  of  the  third 
class,  "shall  expire  at  the  end  of  an  odd-numbered  year." 
As  the  year  does  not  end  on  the  first  of  January  at  noon,  but 
on  the  thirty-first  of  Deceml>er  at  midnight,  there  is  an 
apparent  conflict  between  the  statute  and  the  fundamental 
law.  It  is  our  duty,  however,  to  reconcile  the  conflict  if  it 
can  be  done  by  any  fair  and  reasonable  construction,  so  that 
the  command  of  both  Constitution  and  statute  may  be  obeyed. 

Tins  constitutional  provision  is  new  and  its  main  purpose  is 
to  take  municipal  elections  out  of  the  stress  of  politics,  by 
requiring  them  to  be  held  at  a  time  when  ordinarily  there  is 
no  general  election.  Accordingly  it  was  provided  that  elec- 
tions to  choose  city  officers  should  be  held  "  on  the  Tuesday 
succeeding  tlie  first  Monday  of  November  in  an  odd-numbered 
year,"  while  general  elections  to  clioose  state  officers  are  bold 
on  the  corresponding  day  of  an  even-numl)ered  year.  (Const 
art.  XII,  §  3.)  For  convenience  and  uniformity  it  was  thought 
best  to  make  the  term  of  office  of  all  local  officers  who  are 
elected  on  one  day  expire  on  one  day,  instead  of  allowing 
them  to  be  scattered  along  through  different  months  of  the 
year,  as  had  formerly  been  the  case.  The  taste  of  localities 
in  this  respect  could  no  longer  be  consulted,  as  it  liad  beea 
when  some  cities  held  their  charter  elections  in  February  and 
the  officers  chosen  assumed  tlieir  duties  in  March,  while  other 
cities  elected  in  the  fall  and  the  term  began  in  the  winter 
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As  tlie  time  of  election  was  made  uniform,  t\\e  time  of  laying 
down  and  taking  up  office  was  made  uniform  aleo.  Even 
existing  terms  were  shortened  or  lengthened  as  the  case 
required,  in  order  to  have  absolute  uniformity  in  this  respect. 
(Art.  XII,  §  3.)  All  the  large  cities  were  treated  alike  and  the 
period  between  the  election  and  the  assumption  of  office  was 
made  the  same  throughout  the  state.  While  the  legislature 
caTi  still  fix  the  length  of  the  term,  the  Constitution  has  fixed 
the  day  of  the  year  when  all  terms  must  end,  although.it  does 
not  require  that  they  should  all  end  the  same  year.  Uni- 
formity in  this  respect  is  part  of  the  plan  to  divorce  municipal 
and  state  elections. 

The  claim  is  made  that  this  is  an  incidental  rather  than  a 
vital  part  of  the  plan  and  should  yield  to  the  extent  of  part  of 
a  dav,  because  fractions  of  a  day  are  ic^nored  and  a  dav  in  law 
is  regarded  as  but  a  j)oiut  of  time.  "We  can  give  no  heed  to 
this  argument.  Ijegislators  have  no  more  power  to  deal  with 
a  short  period  of  time  after  it  has  l>eeii  taken  away  from  them 
tlian  with  a  long  period.  When  the  Constitution  says  that  a 
term  of  office  shall  end  at  midnight  the  legislature  cannot  say 
it  shall  end  at  noon  the  next  day.  We  think  that  part  of  the 
charter  which  provides  that  the  term  of  the  mayor  s^jall  com- 
mence at  n(X)n  on  the  first  day  of  January  is  in  hopeless  con- 
flict witli  the  requirement  of  the  Constitution  that  the  term 
of  said  office  shall  expire  at  the  end  of  the  year.  It  follows 
that  the  term  of  the  outgoing  mayor  expired  on  the  thirty- 
first  of  December,  1003,  at  miilnight. 

3.  The  term  of  the  incoming  mayor  necessarily  l>egan  wlien 
that  of  tlie  outgohig  mayor  ended.  There  was  no  j)eriod  of 
time,  however  short,  when  there  was  no  mayor,  and  hence 
there  was  no  holding  over.  The  Constitution,  in  bounding 
the  end  of  the  old  term,  by  necessary  implication  fixed  the 
beginning  of  the  new  one.  The  length  of  the  term  is  not 
determined  by  the  Constitution,  for  it  may  l)e  oi^e  year  or  ten 
in  tlie  discretion  of  the  legislature.  The  day,  hour  and  min- 
nte  when  the  term  nmst  Iwgin,  however,  are  fixed  by  the 
Constitution  beyond  the  power  of  change  by  the  legislature. 
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Wlietlier  the  term  is  two  years,  as  at  present,  or  four  years,  as 
it  was  but  recently,  it  must  "  expire  at  tlie  end  of  an  odd- 
numbered  3'ear,-'  and  lience,  as  an  interregnum  could  not  have 
been  intended,  the  new  term  must  beorjn  at  the  commence- 
ment  of  an  even-numbered  year.  By  fixing  with  exactness 
the  end  of  one  term,  the  Constitution  marked  out  tlie  begin- 
ning: of  the  next.  It  docs  not  fix  the  beorinnina:  and  the  end 
of  the  same  term,  but  it  fixes  the  en'd  of  one  term  and  the 
beginning  of  the  next,  leaving  the  length  of  both  to  be  fixed 
bv  the  legislature. 

When,  therefore,  ofiicial  power  left  Mayor  Low  at  midnight, 
eo  in^tantl  it  entered  Mayor  McClellan.  The  pomp  and  cir- 
cumstance of  a  public  inauguration  is  unnecessary  to  pass  title 
from  the  retiring  to  the  incoming  mayor.  That  may  be  an 
ap})ropriate  method  of  marking  the  acceptance  of  a  great 
office,  but  it  is  not  essential  to  the  transmission  of  the  right  to 
discharge  the  duties  thereof.  The  power  passed  by  operation 
of  law  through  tlie  election  by  the  people,  the  expiration  of 
the  preceding  term  and  the  taking  in  advance  of  the  oath  of 
office.  We  think  that  the  term  of  the  incoming  mayor  com- 
menced on  the  first  day  of  January,  1904,  at  the  instant  when 
the  old  year  ended  and  the  new  year  besran. 

We  are  thus  led  to  the  conclusion  that  both  appointments 
by  Mayor  Low  were  invalid,  because  when  the  first  was  made 
there  was  no  vacancy,  and  when  the  second  was  made  he  was 
no  longer  mayor.  It  follows  that  the  appointment  by  Mayor 
McClellan  was  valid  and  that  the  respondent  Fitzgerald  is 
entitled  to  the  office. 

The  judgment  appealed  from  should  be  affirmetl,  with 
costs. 

CuLLEN,  Ch.  J.  I  concur  with  Judge  Vaxn  in  his  discus- 
sion of  the  first  two  questions  presented  by  this  appeal.  1 
differ  from  him,  however,  as  to  the  third  question. 

The  power  of  the  legislature  over  the  official  terms  of 
municipal  officers  is  plenary,  except  as  limited  by  the  Consti- 
tution.    The  Constitution  provides  that  as  to  such  officera  in 
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certain  cities  tlieir  official  term  must  end  witli  the  close  of  odd- 
n'limbered  years.  Bnt  there  is  no  direction  as  to  what  time 
such  official  term  shall  begin.  Probably  if  the  legislature 
had  been  aware  that  its  direction  that  the  term  of  the  mayor 
of  the  city  of  New  York  should  contineto  twelve  o'clock  noon 
on  the  first  day  of  January  in  an  even-numbered  year  was 
unconstitutional  and  invalid,  it  would  have  enacted  that  the 
term  of  the  incoming  mayor  should  commence  at  twelve  mid- 
night on  the  thirty -lirst  of  December  ])revious.  But  the 
courts  have  no  power  to  supply  such  a  defect  in  legislation. 
It  does  not,  however,  at  all  follow  that  the  outgoing  mayor 
continued  in  office  as  a  holdover  until  his  successor's  term 
began.  The  constitutional  power  conferred  on  the  legisla- 
ture to  provide  for  filling  vacancies  in  office  applies  only 
where  office  is  vacant  by  some  casualty  such  as  the  failure  of 
the  new  officer  to  qualify,  his  death  or  resignation.  It  has  no 
application  whatever  when  the  office  is  vacant  simply  because 
the  legislature  has  so  regulated  official  terms  that  it  cannot  be 
filled  by  the  electors  or  the  proper  appointing  power.  Any 
other  rule  would  enable  the  legislature  to  set  at  naught  the 
mandates  of  the  Constitution  and  —  while  it  is  settled  law  that 
it  cannot  extend  the  term  of  an  elected  local  officer  —  enable  it 
by  deferring  the  election  or  (pialification  of  a  successor  to 
practically  extend  such  term  by  authorizing  him  to  continue 
in  office  as  a  holdover. 

This  doctrine  was  held  in  the  case  of  People  e.r  rel.  liunjer 
V.  Blair  (21  App.  Div.  213;  affirmed  by  this  court  on  opin- 
ion below,  151  X.  Y.  734:). 

It  follows  that  though  there  was  a  hiatus  between  the 
expiration  of  the  term  of  the  old  mayor  and  the  beginning  of 
that  of  the  new,  the  old  mayor  had  no  power  during  that 
period  to  discharge  the  duties  of  the  office,  and  his  appoint- 
ment of  defendant  as  justice  of  Special  Sessions  was  void. 

Gray,  O'Brien,  Bartlett  and  "Wkrxer,  JJ.,  concur  with 
Vants",  J. ;  CuLLEx,  Ch.  J.,  concurs  in  memorandum  ;  Haight, 
J.,  absent. 

Judgment  affirmed. 
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New  York  Bank  Note  Company,  Kespondent  and  Appellant, 
V.  The  Hamilton  Bank  Note  Engeavino  and  Printing 
Company  and  The  Kidder  Press  Manufactcring  Com- 
pany, Appellants  and  Respondents. 

1.  Appeal  —  Appellate  Division  Has  Xo  Power  to  Reverse  a 
Finding  of  Fact  and  Modify  Jcdgment.  While  the  Appellate  Divi- 
sion has  power,  upon  an  appeal  from  an  interlocutory  judgment,  to 
reverse  a  finding  of  fact  and  order  a  new  trial,  it  lias  no  authorit}''  to  make 
a  finding  of  fact  contrary  to  that  of  the  trial  court  and  modify  an  inter- 
locutory judgment  in  accordance  therewith,  and  the  judgment  so  entered 
must  be  reversed  and  a  new  trial  granted. 

2.  Contract  —  AGREB&fGNT  Not  to  Sell  Printing  Presses  of  a 
Certain  JCind  Except  to  One  Party  —  When  Contract  Xot  Assign- 
able. Where  a  corporation  engaged  in  manufstcturing  presses  for  print- 
ing, numbering  and  perforating  strip  tickets  entered  into  a  contmct  with 
a  printing  company,  incorporated  under  the  laws  of  the  state  of  New 
Jersey,  by  which  all  future  sales  of  the  presses  should  be  made  to  and 
through  the  latter  company,  which  should  have  the  right  to  lease  the 
presses  to  purchasers  thereof  under  a  perpetual  lease,  the  price  of  the 
presses  to  be  collected  by  the  printing  company  and  paid  by  it  to 
the  press  company,  the  latter  company  further  agreeing  not  to  attach  the 
numbering  and  perforating  devices  to  any  press  previously  manufactured 
and  sold,  the  object  of  the  contract  being  to  prevent  any  competitor  of 
the  printing  company  from  obtaining  or  usiug  an}'  press  built  by  the 
press  company  with  the  numbering  and  perforating  attachments  or  which 
could  be  used  for  printing  strip  tickets  of  form,  design  or  purpose  similar 
to  those  printed  or  that  might  be  printed  by  the  printing  company  —  the 
contract  is  not  assignable  without  the  consent  of  the  press  company,  to  a 
corporation  organized  and  incoqiorated  under  the  biws  of  West  Virginia 
for  the  purpose  of  taking  over  the  business,  property  and  contracts  of  the 
New  Jersey  corporation,  whit^h,  after  assigning  all  its  property  and  con- 
tracts to  its  successor,  was  dissolved,  since  the  new  coriwration  was  not 
only  technically  but  substantially  a  different  entity  from  its  predecessor, 
and  the  press  company  is  not  obliged  to  intrust  its  money  collected  on  the 
sale  of  the  presses  to  the  responsibility  of  an  entirely  different  corporation 
from  that  with  which  it  had  contracted. 

3.  Appeal — Objection  Not  Rawed  Below.  An  objection  that  the 
contract  in  question  was  void  as  violating  the  provisions  of  the  act  of 
Congress,  known  as  the  Anti-Trust  Act,  cannot  be  considered  in  the 
Court  of  Appeals  where  it  was  not  raised  in  the  court  below. 

4.  When  Covenant  Restricting  Sale  op  Presses  Not  Void  as  in 
Restraint  of  Trade.     The  fact  that  the  contract  i^estri<ted  tlie  sale  of 
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presses  except  to  the  printing  company,  and  that  a  septirate  consideration 
was  paid  for  the  covenant  of  restriction,  does  not  render  the  contract  so 
unreasonable  in  its  restraint  of  trade  that  it  is  void  for  that  reason,  where 
the  adaptation  of  tlie  press  to  the  special  use  was  the  work  of  both  parties 
and  the  covenant  not  to  sell  other  presses  for  similar  work  accompanied 
the  manufacture  and  sale  of  a  press  and  oonstituted  an  integral  part  of 
the  thing  sokL 

5.  Same  —  Measure  op  Damages  in  Action  for  Breach  of  Cove- 
nant Not  to  Sell  Presses  to  Any  Except  Contracting  Party. 
Where  the  press  company,  after  the  printing  company  had  assigned  the 
contract  to  its  successor  and  was  dissolved,  furnished  to  a  rival  printing 
company,  owning  a  press  nmnufactured  and  delivered  before  the  execu- 
tion of  the  contract,  the  attachment  for  numbering  and  perforating  tickets, 
and  also  constructed  and  delivered  to  such  rival  company  an  additional 
press  with  attachments  complete,  and  an  action  for  an  injunction  and  for 
damages  was  brought  against  the  rival  company  and  the  press  company 
by  the  printing  company  to  which  tlie  contract  was  assigned,  the  measure 
of  damages,  if  any,  is  not  the  total  amount  of  profits  received  by  the  rival 
company  from  the  printing  of  tickets  after  the  execution  of  the  contract 
in  question,  but  the  difference  between  the  profits  made  from  the  use  of 
the  press  with  the  numbering  and  ]>erfo!ating  attachments  and  those  made 
by  the  use  of  presses  without  those  attachments,  and  the  burden  of  proof 
is  upon  the  plaintiff  to  establish  such  difference. 

N.  Y,  Blink  Note  Co.  v.  Hamilton  Bank  Note  Co.,  28  App.  Div.  411:  56 
App.  Div.  488,  and  92  App.  Div.  427,  reversed. 

(Argued  November  21,  1904;  decided  January  17,  1905.) 

Ckoss-appeals  from  a  judgment  entered  March  26,  1004, 
upon  an  order  of  the  Appellate  Division  of  tlie  Snpreni- 
Court  in  the  first  judicial  department,  which  reversed  an 
order  of  Special  Term  denying  a  motion  to  confirm  the  rej)ort 
of  a  referee  appointed,  after  the  entry  of  an  interlocutory 
judgment  granting  the  plaintiff  an  injunction,  for  the  pur})ose 
of  determining  the  plaintiff^s  damages,  and  after  modifying 
the  amount  awarded,  dii^ected  final  judgment  accordingly. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  F.  BroioHy  Geoi^e  B.  Lester  and  Harmon  S. 
Graves  for  Hamilton  Bank  Jtfote  Engraving  and  Priiiting 
Company,  appellant  and  respondent.  The  contract  between 
the   New  York  Bank   Note  Company  of  New  Jersey  and 
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the  Kidder  Company  is  void.  {Bishop  v.  Palmer^  146 
Mass.  469;  G,  F.  A.  T,  Co,  v.  Crane,  160  Mass.  50;  Taylor 
V.  Bhnichard^  13  Allen,  370 ;  Dean  v.  Emersmi,  102  Mass. 
480 ;  n,  jH,  Co.  v.  Boeher,  106  N.  Y.  473 ;  Greenes  Case., 
52  Fed.  Kep.  104;  People  ex  rel.  v.  Warden,  157  N.  Y. 
116;  Strait  v.  ^^.  II.  Co.,  IS  N.  Y.  Snpp.  224;  Oliver  v. 
Gilnwre,  52  Fed.  Hep.  562 ;  /?.  M.  Works  v.  Perry,  71 
Wis.  495.)  The  rnle  of  damages  determined  by  the  Appel- 
late Division,  viz.,  that  the  defendants  were  liable  for  the 
profits  made  by  the  Hamilton  Company  on  all  strij)  tickets 
printed  on  the  Kidder  ])resses,  or  for  the  saving  in  profit  made 
by  printing  upon  said  presses  over  the  profit  it  would  have 
made  by  printing  the  tickets  on  other  presses,  is  erroneous. 
{Antes  V.  Howard^  1  Sumn.  482  ;  BlanGhard  v.  Sprague,  3 
Sumn.  539  ;  Brook  v.  Jenkins,  3  McLean,  437 ;  1  Robinson 
on  Patents,  §  20 ;  Boot  v.  Z.  .S^  By,  Co.,  105  U.  S.  208  ; 
Stockhridge  v.  C.  I.  Works,  102  Mass.  80 ;  TiUjImian  v. 
Proctor,  125  II.  S.  136  ;  3  Eobinson  on  Patents,  §  1137.)  It 
was  erroneous  for  the  Appellate  Division  to  hold  that  the 
burden  of  proof  was  upon  the  defendants  to  show  that  tliere 
was  any  saving  accomplished  by  the  use  of  the  Kidder  per- 
fecting presses,  over  other  available  methods  of  printing  strip 
tickets.  {Blake  v.  Bohertson,  94  U.  S.  728 ;  Garretson  v. 
Clark,  111  U.  S.  120;  Dohson  v.  Hartford  Co.,  114  U.  S. 
439  ;  K  3L  Co.  v.  Adams,  151  U  S.  139 ;  Tilghrnan  v. 
Proctor,  125  V.  S.  136.)  There  is  no  proof  in  the  case  to  sus- 
tain the  judgment,  and  the  finding  that  there  is  no  proof  that 
the  profits  charged  to  the  defendants  could  have  been  made 
by  them,  but  for  the  use  of  the  Kidder  presses,  has  no  evi- 
dence to  support  it  and  is  erroneous.  {Gannon  v.  McGuire,  160 
X.  Y.  479  ;  Ihdl  v.  Zittauer,  162  X.  Y.  569  ;  S.  Xat.  Bank  v. 
Weston,  172  N.  Y.  258  ;  Kelly  v.  Burroughs,  102  X.  Y.  93.) 
The  Appellate  Division  declared  the  principles  upon  which  the 
referee  had  adjusted  the  damages  against  these  defendants  to  be 
erroneous,  and  found  other  errors  committed  by  the  referee  in 
the  adjustment  of  his  account  of  damages.  That  court  then  pro- 
ceeded to  adopt  a  new  and  different  principle  of  adjustment, 
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deteriiiiiie  the  facts  anew,  and  to  fix  a  new  and  different 
amount  of  damages  upon  disputed  evidence.  The  action  of 
the  Appellate  Division,  in  thus  assuming  the  province  of  a 
trial  court,  is  beyond  its  powers.  (Code  Civ.  Pro.  §  133S ; 
Moffatt  v.  Sackett,  18  X.  Y.  522;  Matter  of  Chapman,  162 
X.  Y.  45G ;  Whitehi'ail  v.  Kennedy,  09  X.  Y.  4(52;  New  v. 
T7/.  of  Xew  liochelle,  158  X.  Y.  41 ;  Casein  v.  Delaneij,  38 
X.  Y.'lTS  ;  C^iff  V.  Borland,  57  X.  Y.  560  ;  Porter  v.  Dunn, 
131  X.  Y.  314;  Van  Buren  v.  Wothernpoon,  164  X.  Y.  368; 
Sntjder  v.  Seaman,  157  X.  Y.  449 ;  lA>pez  v.  CampheU,  163 
X.  Y.  340 ;  Benedict  v.  Arnoiw,  154  X.  Y.  715.) 

George  Burnhani,  Jr,,  Yictor  J.  Loring  and  F.  A.  Burn- 
ham  for  the  Kidder  Press  Manufacturing  Company,  appel- 
lant and  respondent.  The  contract  is  null  and  void,  being  in 
restraint  of  trade,  and  made  for  the  purpose  of  creating  a 
monopoly,  and,  being  in  restraint  of  trade  between  tlie  states, 
is  prohibited  by  act  of  Congress.  (26  U.  S.  Stat,  at  Large,  209 ; 
U.  S.  Comp.  of  Stat.,  1901,  p.  3200.)  Plaintiff  acquired  no 
rights  in  the  contract  of  October  12,  1901,  by  the  assignment 
of  December  27,  1892,  because  the  assignment  in  its  terms  is 
insufficient  to  pass  the  contract.  The  contract  is  not  by  its 
terms  nor  in  its  nature  assignable.  (T,  /.  cf*  N.  Factory  v. 
Corning,  14  How.  [U.  S.]  193  ;  li.  X.  Co.  v.  S,  &  P.  P.  Co., 
135  X.  Y.  209  ;  A.  S,  Co.  v.  B.  3f.  Co.,  127  IT.  S.  379  ;  Pol- 
lock on  Cont.  [4th  ed.]  425 ;  Dehucare  Co.  v.  1).  S.  c&  Z.  Co., 
133  U.  S.  473;  Burck  v.  Tayfor,  152  U.  S.  634;  Stevens  v. 
Be7ining,  1  K.  &  J.  168  ;  Gibson  v.  Carruthers,  8  il.  &  W. 
321 ;  Waller  v.  M.  cfc  W.  Co.,  64  Fed.  Kep.  664;  //.  /  Co.  v. 
S.  B.  I.  Works,  31  S.  W.  Rep.  599.) 

Edward  P.  Lyon  and  Percival  C.  Smith  for  plaintiff, 
respondent  and  appellant.  The  contract  between  the  Xew 
York  Bank  Xote  Company  and  the  Kidder  Press  Manufactur- 
ing Company  is  valid.  {Peabf>dy  v.  Norfolk,  98  Mass.  457; 
Greenwood  on  Public  Policy,  677--704;  Alcock  v.  Gilherton, 
2  Duer,  76 ;   D.  M.  Co.  v.  Roher,  106  X.  Y.  473 ;  J/!  T.  D. 
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cfe  Jf.  Co.  V,  J/^/-«^,  103  Mass.  73  ;  Vickery  v.  Welclu,  19  Pick. 
523;  Beal  v.  Cluv^e,  31  Mich.  490;  Uodge  v.  Sloan,  \<)1 
N.  Y.  244;  I^die  v.  LoriUard,  110  X.  Y.  519;  Tode  v. 
Gross,  127  X.  Y.  480.)  The  contract  \v9a  strictly  a88iguaJ)le. 
Tiie  element  of  personal  trust  does  not  exist  when  a  contmct 
is  made  with  a  corporation.  (JY.  E.  Iron  Co.  v,  G.  E.  li.  /A 
Co.,  91  X^.  Y.  1G7;  Clark  on  Cont.  530;  Whart  on  Cont. 
220,  §  84S;  A.  V.  8.  Co.  v.  B.  M.  Co.,  127  T.  S.  379;  Jf. 
M.  cfe  F.  Co.  V.  X  ./.  <V.  r.  ck  M.  Co.,  25  X.  J.  Eq.  IGl ; 
Ch>(/<j  V.  IfaiuU,  L,  II.  [44  Oh.  Div.]  50:3.)  The  rule  of  dam- 
ages adopted  in  the  court  below  was  correct  as  against  each 
and  both  defendants.  {Atnherst  College  v.  liltch,  151  X.  Y. 
2S2 ;  BomeUler  v.  Forster,  154  X.  Y.  229 ;  DlckiJi^on  v. 
Hart,  142  X.  Y.  1S3 ;  Taylor  v.  Bradley,  39  X.  Y.  129 ; 
Bernstein  v.  Meeeh,  130  X.  Y.  354;  Story's  £<j.  Juiis.  §  G4; 
Kerr  on  Fraud  &  Mistake  [3d  ed.],  364;  Pom.  Eq,  Juris. 
§  920.)  The  Appellate  Division  had  power,  if  tlie  referee 
found  for  plaintiff  for  too  large  a  sum,  U%  modify  tlie  report 
upon  the  facts  and  direct  iiiial  judgment  under  the  amend- 
ment to  tlie  Code,  section  1022,  providing  for  a  short  form  of 
decision,  provided  tliere  was  any  evidence  to  warrant  the 
i>eduction.  {Snyder  v.  Seamat^4i,  157  X.  Y.  448;  Lopez  v. 
Campltell,  103  X.  Y.  340;  B^nuMilct  v.  Ar)Wiix,  154  X".  Y. 
715  ;  FairehUd  v.  Fdmn,  154  X.  Y.  199 ;  Farrell  v.  M.  R. 
II.  Co.,  43  App.  Div.  143;  Earle  v.  Gorham  M.  Co,,  2 
App.  Div.  460.) 

CcLLEN,  Ch.  J.  In  1891  the  plaintiff's  assignor,  a  cor|x>ra- 
tion  bearing  tlie  same  name  as  that  of  the  plaintiff,  but  incor- 
porated under  the  laws  of  the  state  of  X'^ew  Jersey,  was  doing 
a  large  business  in  furnishing  strip  tickets,  which,  printed  on 
both  sides  a«id  consecutivelv  numbered,  were  used  by  tlie  ele- 
Tiited  railroads,  tlie  ferries  and  other  transportation  ooni]>anies. 
The  defendant,  the  Kidder  Press  Manufacturing  Com|iaiiy, 
at  this  time  manufactured  a  press  known  as  the  ^*  Kidder  Per- 
fecting Press,''  the  distinguishing  feature  of  wliicii  was  its 
ability  to  print  on  both  sides  of  tlie  paper  by  succeasire  o\)e 
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tioiis  but  without  taking  the  roll  of  paper  from  the  press. 
This  rendered  the  press  especially  available  in  the  printing  of 
strip  tickets,  but  b}'  itself  the  machine  could  not  produce  such 
tickets  whicli  required  to  be  consecutively  numbei-ed  and  the 
space  between  the  tickets  perforated  so  that  they  could  be 
easily  separate^l.  As  found  by  the  trial  coitrt  several  devices 
were  invented  by  Mr.  Kendall,  representing  the  bank  note 
company,  and  Mr.  Kidder  of  the  press  manufacturing  com- 
)>Hny,  by  the  attachment  of  wliich  to  the  press  the  latter  was 
able  to  print,  number  and  perforate  tickets.  The  devices  or 
attachments  were  not  patented,  nor  does  it  appear  by  the  evi- 
dence that  they  were  patentable.  Under  these  circumstances 
the  two  companies  on  the  1 2th  day  of  October,  1891,  entered 
into  a  written  agreement  whereby  the  Kidder  Company  figreed 
to  manufacture  and  deliver  to  tlie  bank  note  company 
another  press  in  addition  to  the  oue  theretofore  furnished, 
with  numbering  and  perforating  attachments  adapted  to  the 
printing  of  strip  tickets,  for  the  sum  of  $4,500.  The  details 
of  the  press  are  speciiied  in  full  in  the  contract,  bat  are  not 
material  to  tins  controversy.  The  contract  contains  these 
further  provisions  : 

"  It  is  hereby  agreed  that  the  price  of  the  press  shall  be  the 
Slim  of  Four  thousand  Five  hundred  dollars  (4,500),  but  that 
the  amount  of  this  contract  sliall  be  the  sum  of  Six  Thousand 
Dollai-s  (6,000),  die  additional  Fifteen  hundred  dollars  ($1,500) 
l>eing  a  payment  to  the  Kidder  Press  Company  by  tlie  New 
York  Bank  Note  Company  for  an  insurement,  protection, 
guarantee,  contract,  and  delivery  to  the  Bank  Note  Company 
of  a  monopoly  of  all  future  machines  bnilt  or  that  may  be 
built  by  the  Kidder  Press  Company  or  any  party  on  the  lines 
of  its  patents  ou  the  press  herein  contracted  for,  upon  wliich 
there  can  or  may  be  printed  strip  tickets  substantially  the 
same  as  those  now  printed  by  the  New  York  Bank  Note 
Company  or  of  similar  form  or  design,  to  wit : 

"  The  Kidder  Press  Company  hereby  agrees  not  to  sell  any 
presses  ou  which  strip  tickets  may  l>e  printed,  as  aforesaid, 
that  they  make,  control,  are  interested  in  the  patents  on,  may 
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be  interested  in  the  patents  on,  or  have  been  interested  in  the 
patents  on,  to  any  one  except  the  New  York  Bank  Note  Com- 
pany, the  object  being  to  insure  the  said  press  or  presses 
against  being  used  for  the  printing  of  strip  tickets  of  form, 
design  or  purpose  similar  to  those  now  printed  or  that  may 
be  printed  by  the  Bank  Note  Company  upon  tlie  press  now 
operated  by  it,  purcliased  from  the  Kidder  Press  Company. 

"  But  tliere  is  nothing  in  this  contract,  nor  is  it  tlie  inten- 
tion of  either  of  the  contracting  parties,  to  limit  the  sale  of 
this  press  alluded  to  above  either  as  the  one  now  used  in  the 
Bank  Note  Company  purchased  from  the  Kidder  Press  Com- 
pany, or  the  one  hereby  contracted  for  to  be  delivered  to  the 
Bank  Note  Company  by  the  Kidder  Press  Company,  for  any 
purpose  except  for  printing  of  strip  tickets  substantially  the 
same  as  those  now  made  by  the  Bank  Note  Company.  On 
the  contrary,  it  is  the  pleasure  of  the  Bank  Note  Company, 
its  officers  and  directors,  as  well  as,  presumably,  the  profit  of 
the  Kidder  Press  Company,  that  it  shall  make,  sell,  deliver 
and  collect  the  money  for  as  many  presses  similar  to  the  one 
now  in  use  by  the  Bank  Note  Company,  heretofore  adverted 
to,  or  the  one  hereby  ordered  from  the  Press  Company,  and 
shall  enjoy  all  of  the  emoluments  of  the  utmost  possible 
extension  to  the  Press  Company's  business  by  reason  of  the 
sale  of  printing  presses  identical  with  those  herein  alluded  to. 

"  The  Fifteen  hundred  dollars  ($1,500)  paid  or  to  be  paid  to 
the  Kidder  Press  Company,  as  herein  mentioned,  is  for  the 
purpose  of  securing  to  the  New  York  Bank  Note  Company 
whatever  advantages  may  arise  from  the  impossibility  of  any 
of  its  competitors  obtaining  or  using  a  press  built  by  the  Kid- 
der Press  Company  of  substantially  the  same  design  as  those 
which  the  Bank  Note  Company  is  contemplating  using  in  its 
strip  ticket  business  aforesaid. 

"  The  contract  shall  remain  in  force  not  to  exceed  a  term 
of  twenty  years  from  the  date  of  this  contract. 

"  The  Press  Company  hereby  agrees  not  to  make  alterations 
or  additions  to  any  existing  presses  that  they  have  already 
built  that  would  enable  the  press  to  print  strip  tickets  with- 
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out  requiring  the  parties  owning  the  press,  or  miglit  buy 
it  tliereafter,  to  make  the  same  terms  and  agreements  regard- 
ing it  as  though  it  were  a  new  machine. 

"The  Kidder  Press  Company  hereby  states  that  the  only 
presses  of  their  manufacture  upon  which  strip  tickets  can  be 
possibly  run  are  as  follows : 

"  One  owned  by  Allen,  Lane  and  Scott,  of  Philadelphia,  and 

"  One  owned  by  Weed,  Parsons  and  Company,  of  Albany. 

"And  the  Kidder  Press  Company  hereby  agrees  not  to 
sell  any  press  to  either  of  the  two  foregoing  concerns  without 
an  agreement  which  shall  bring  the  presses  that  they  now 
have,  as  above  enumerated,  capable  of  printing  strip  tickets, 
within  the  same  restrictions  as  though  these  two  presses 
above  enumerated  were  sold  to  them  new,  subsequent  to  the 
date  of  this  contract. 

"  It  is  hereby  agreed  and  assented  to  by  the  Kidder  Press 
Company  and  the  Xew  York  Bank  Note  Company  tliat  the 
most  feasible  and  proper  way  to  protect  the  interests  of  the 
Bank  Note  Company  in  and  to  the  proper  control  and  owner- 
ship hereby  acquired  in  the  Kidder  Perfecting  Press,  which 
is  the  technical  name  by  which  the  machinery  herein  adverted 
to  is  known,  is  that  whatever  sales  of  this  press  or  presses  are 
made  by  the  Kidder  Press  Company  shall  be  made  to  the 
Xew  York  Bank  Note  Company  for  the  account  of  the  party 
desiring  to  use  the  press  or  presses,  and  the  New  York  Bank 
Note  Company  shall  execute  a  perpetual  lease  to  said  third 
party  for  such  money  as  the  Kidder  Press  Company  shall 
nominate ;  but  the  New  York  Bank  Note  Company  shall  in 
nowise  part  with  the  title  in  and  to  the  machine  delivered, 
but  shall  retain  its  actual  ownership  of  the  press  or  presses 
under  agreements  preventing  its  use  for  all  purposes  except 
strip  tickets  within  the  United  States ;  but  that  the  presses  shall 
not  under  any  pretext  whatever  be  taken  outside  of  the  juris- 
diction of  the  United  States  of  America  during  the  said 
twenty  years.  And  this  form  of  agreement,  as  substantially 
set  forth  herein,  it  is  hereby  agreed  by  the  Kidder  Press  Com- 
pany shall  be  used  in  whatever  sales  are  made  of  its  Perfecting 
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I^re^ses.  And  the  New  York  Bank  Note  Compftny  shall 
deliver  to  the  Kidder  Press  Company  the  full  consideration  it 
(the  Press  Company)  may  nominate,  and  the  Bank  Note  Com- 
]>iiny  shall  have  its  own  agreements  with  the  piireliaser  in 
ac^cordance  with  the  above  plan,  and  litigate  at  the  Bank  Note 
Company's  own  expense  the  agreements  with  said  purchaser 
or  purchasers  if  the  agreements  ai'e  broken." 

The  Kidder  Company  furnished  the  press  under  this  con- 
tract. The  bank  note  company  paid  the  full  sum  of  six  thou- 
sand dollars.  In  1892  the  defendant  the  Hamilton  Bank 
Note  Company,  a  business  competitor  of  the  plaintiff,  obtained 
the  contract  for  printing  the  elevated  railroad  tickets.  In 
December  of  that  year  it  purchased  from  the  Kidder  Com- 
pany a  perfecting  press  substantially  like  the  one  sold  to  the 
plaintiff's  assignor,  but  without  the  strip  ticket  attachments 
and  not  subject  to  any  restriction  against  its  use  in  tlie  print- 
ing of  such  tickets.  In  Deceml>er,  1892,  the  plaintiff's  prede- 
ces84)r,  the  New  Jersey  corporation,  assigned  all  its  property 
and  contracts  to  the  plaintiff,  a  corporation  organized  under 
the  laws  of  West  Virginia  and  thereupon  the  New  Jersey 
conipany  was  dissolved.  The  Kidder  Company  had  refused 
to  furnisli  to  the  Hamilton  Company  the  strip  ticket  attach- 
ments, but  after  tlie  dissolution  of  the  New  Jersey  corpora- 
tion, and  in  the  autumn  of  .1893,  it  not  only  furnislied  such 
attachments,  but  also  constructed  and  delivered  to  the  Hamil- 
ton Company  an  additional  press  with  attachments  complete. 
The  trial  court  held  that  the  contract  was  assignable  and  that 
all  rights  of  the  New  Jersey  corporation  under  it  had  passed 
to  the  plaintiff  ;  that  the  sales  by  the  Kidder  Company  to  the 
Hamilton  Company  constituted  breaches  of  the  agreement; 
tliat  at  the  time  of  the  purchase  of  the  iirst  press  tlie  Hamil- 
ton Company  had  no  knowledge  of  the  contract  rights  of  tlie 
plaintiff  but  that  the  sul)sequent  purchases  of  the  attachments 
fur  the  firet  press  and  of  the  second  press  were  made  witli 
knowledge  of  the  plaintiff's  rights.  An  interlocutory  judg- 
ment was  rendered  enjoining  the  Hamilton  Company  from 
using  either  press  for  the  purjx)se  of  printing  strip  tickets 
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and  from  selling  or  parting  with  the  same  except  under 
valid  restrictions  prohibiting  such  use.  Judgment  was  also 
awarded  to  the  plaintiff  for  the  profits  made  by  the  Hamil- 
ilton  Company  in  the  printing  of  strip  tickets  on  such 
presses,  and  a  reference  ordered  to  ascertain  such  profits,  and 
the  Kidder  Perfecting  Company  was  enjoined  from  selling  any 
more  presses  without  proper  restrictions  against  their  use  in 
strip  ticket  printing.  By  the  judgment,  as  amended  by  the 
trial  court,  the  profits  for  which  the  defendants  were  directed 
to  account  were  restricted  to  the  time  subsequent  to  the  pur- 
chase of  the  strip  ticket  attachments  placed  on  the  first  press. 
From  this  judgment  both  parties  appealed  to  the  Appellate 
Division.  That  court  modified  the  judgment  by  extending 
the  period  for  which  the  defendants  were  directed  to  account 
biick  to  the  time  of  the  sale  of  the  first  press,  holding  that  the 
trial  court  erred  in  its  finding  that  the  press  was  purchased  by  \ 
the  Uamilton  Company  without  knowledge  of  the  plaintiffs 
rights.  That  court  modified  the  judgment  by  directing  that 
the  plaintiff  recover  of  the  defendants  damages  sustained  by 
it  by  the  breaches  of  the  contract,  which  damages  should  be 
"  the  profits  made  by  the  defendant  the  Hamilton  Bank  Note 
Company  upon  all  strip  tickets  printed  by  it  upon  the  two 
aforesaid  presses  purchased  from  the  Kidder  Press  Manufac- 
turing Company,  known  as  the  Kidder  Perfectfcg  Press  on 
proof  before  the  referee  that  the  Kidder  Perfecting  Press  was 
the  subject  of  a  monopoly  for  strip  ticket  printing  by  virtue 
of  outstanding  patents,  or  was  the  only  available  machinery 
for  printing  strip  tickets,  or  on  proof  that  the  Hamilton  Com- 
pany could  not  have  obtained  the  contracts  to  print  said 
tickets,  except  by  means  of  the  Kidder  Perfecting  Press,  and 
in  the  absence  of  such  proof  that  the  damages  shall  be  the 
saving  in  profit  on  said  tickets  by  the  use  of  the  Kidder  Per- 
fecting presses,  from  the  profits  it  would  have  made  by  print- 
ing the  same  on  the  press  in  its  possession  or  known  to  and 
purchased  by  it  prior  to  December  29th,  1892.''  It  will  be 
noted  that  one  of  the  effects  of  this  modification  was  to  ren- 
der the  Hamilton  Company  liable  for  any  profits  obtained 
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through  priuting  strip  tickets  on  the  press  purchased  by  it  in 
December,  1892,  the  Appellate  Division  holding  that  the  find- 
ing of  the  /trial  court  that  such  purchase  was  made  without 
knowledge  by  the  Hamilton  Company  of  the  plaintiffs  rights 
was  against  the  weight  of  evidence.  A  reference  held  under 
this  judgment  resulted  in  a  report  awarding  the  plaintiff  six 
cents  damages.  This  report  was  confirmed  by  the  Special 
Term  and  final  judgment  thereon  was  entered.  Again,  both 
parties  appealed  to  the  Appellate  Division.  On  the  plaintiff's 
appeal  the  judgment  was  reversed  and  a  new  reference  ordered 
to  ascertain  its  damages.  Tlie  second  reference  resulted  in  an 
award  to  the  plaintiff  for  $73,058.86  damages,  with  interest 
thereon,  amounting  in  the  aggregate  to  $105,248.38.  A 
motion  to  confirm  this  report  was  denied  at  Special  Term. 
On  appeal  that  order  was  reversed  by  the  Appellate  Division. 
The  award  of  the  referee  was  modified  so  as  to  award  the 
plaintiff  the  sum  of  $60,546.95  with  interest  from  Noveinber, 
1902,  the  date  of  the  referee's  report.  Final  judgment  was 
entered  on  this  decision.  From  that  judgment  both  parties 
appealed  to  this  court,  the  plaintiff  claiming  that  the  award 
to  it  should  be  increased  bv  a  further  allowance  of  interest. 

On  this  record  it  is  quite  plain  that  an  error  has  been  com- 
mitted in  practice  which  requires  a  reversal  of  the  judgment 
below  and  a  new  trial  of  the  cause.  As  already  stated,  the 
trial  court  found  as  a  fact  that  the  defendant  the  Hamilton 
Company,  when  it  purchased  the  first  press,  had  no  knowledge 
of  the  rights  of  the  plaintiff's  predecessor  under  its  contract 
with  the  Kidder  Company.  The  Appellate  Division  not  only 
reversed  this  finding  of  fact,  as  it  was  authorized  to  do,  but  it 
made  a  finding  of  fact  to  the  contrary  and  modified  the  inter- 
locutory judgment  so  as  to  accord  with  the  new  finding. 
This  the  Appellate  Division  had  no  authority  to  do,  but 
shoulij  have  ordered  a  new  trial  to  which  the  defendants  were 
clearly  entitled.  In  this  respect  the  practice  in  this  case 
before  us  has  been  substantially  the  same  as  tiiat  condemned 
by  our  decision  in  Van  Beuren  v.  Wotherspoon  (164  N.  Y. 
368).     The  error  affects  the  whole  judgment.     If  the  Hamil- 


1905.]     N.  Y.  Bank  Note  Co.  v.  Hamilton  B.  X.  Co.     291 


N.  Y.  Rep.]        Opinion  of  the  Court,  per  Cullen,  Ch.  J. 


ton  Company  purchased  the  press  without  knowledge  of  the 
plaintiflf's  rights,  concededly  it  w^as  entitled  to  use  that  press 
for  all  purposes,  and  so  far  as  the  judgment  restrained  such 
use  it  was  improper.  This  might  be  obviated  by  a  modifica- 
tion of  the  restraining  part  of  the  judgment.  The  effect  of 
the  error,  however,  goes  much  further.  It  permeates  the 
award  for  damages.  If  the  Hamilton  Company  purchased 
the  press  without  notice  of  the  plaintiff's  contract,  no  dan^ages 
should  have  been  awa'rded  against  that  defendant  for  the  use 
of  that  press  at  all,  but  the  damages  should  have  been  limited 
to  the  use  of  the  devices  that  were  subsequently  attached  to 
it.  For  this  error,  in  accordance  with  our  decision  in  the  Van 
Beui^en  case,  the  judgment  must  be  reversed  and  a  new  trial 
granted,  costs  to  abide  the  event. 

As  the  parties  have  been  in  litigation  for  some  ten  years, 
and  the  defendants  challenge  the  right  of  the  plaintiff  to  main- 
tain the  action  at  all,  as  well  as  the  rule  of  damages  established 
by  the  decisions  of  the  Appellate  Division,  questions  which 
will  arise  on  any  new  trial  in  the  same  manner  as  they  have  on 
the  trial  already  had,  we  tliink  it  but  fair  to  dispose  of  those 
questions  so  that  the  parties  may  not  be  remitted  to  a  litigation 
of  indefinite  continuance.  The  appellants  first  claim  that  the 
contract  between  the  Kidder  Company  and  the  plaintiff's  pre- 
decessor was  personal  and  not  the  subject  of  assignment.  This 
claim  was  fully  discussed  by  the  Appellate  Division  on  the 
appeal  from  the  interlocutory  judgment.  (28  App.'Div.  411.) 
It  was  there  held  by  a  divided  court  that  the  assignment  to  the 
plaintiff  was  effectual.  Doubtless,  the  general  rule  is  that  an 
executory  contract  not  necessarily  personal  in  its  character, 
which  can,  consistent  with  the  rights  and  interests  of  the 
adverse  party,  be  sufficiently  executed  by  the  assignee,  is  assign- 
nable  in  the  absence  of  agreement  in  the  contract.  {Devlin  v. 
Mayor^  etc.j  of  JV  Y,^  63  N.  Y.  8  ;  New  England  Iran  Comr 
pany  v.  Gilbert  Elevated  R,  li.  Co.^  91  N.  Y.  153  ;  Rochester 
Lantey^  Co.  v.  Stiles  cfe  Parker  Press  Co,,  135  K  Y.  209.) 
So  an  agreement  by  a  vendor  on  the  sale  of  a  business  and  ita 
good  will  not  to  enter  into  a  similar  business  at  the  same 
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place  during  a  speciiied  period  may  be  assigned  by  the  vendee 
on  a  subsequent  sale  of  the  business  by  him.  {Francisco  v. 
Smith,  143  N.  Y.  488.)  Therefore,  the  objection  to  the 
assignment  of  this  contract  does  not  lie  in  that  feature.  It 
lies,  if  at  all,  in  those  provisions  of  tlie  contract  which  pre- 
scribe that  the  title  to  all  presvses  manufactured  by  the  Kidder 
Company  for  third  parties  shall  be  transferred  to  the  New 
York  Company  and  the  presses  leased  by  that  company 
nnder  restrictions  as  to  their  use,  the  Xew  York  Company  to 
collect  from  such  third  parties  the  purchase  price  of  the 
])resses  and  account  for  the  same  to  the  Kidder  Company. 
Judge  Patterson,  writing  for  the  minority  of  tlie  court, 
thought  these  provisions  constituted  a  contract  of  agency  and 
that  the  contract  was  not  assignable  because  it  involved  the 
duties  of  agency.  Judge  O'Brien,  for  the  majority  of  the 
court,  while  holding  that  under  the  contract  the  purchase  price 
for  the  machines  sold  to  third  parties  was  to  be  collected  in  the 
first  instance  by  the  New  York  Comjmny,  which  was  to 
account  therefor  to  the  Kidder  Company,  and  while  admitting 
the  general  rule  that  riglits  arising  out  of  a  contract  cannot  be 
transferred  if  they  are  coupled  with  liabilities  {Arkansas 
Smelting  Co.  v.  Belden  Mining  Co.,  127  U.  S.  379),  thought 
that  the  general  doctrine  did  not  apply  to  this  particular 
case.  He  said  that  there  was  no  substantial  substitution  of 
parties.  "  Technically,  the  contract  was  assigned  ;  but  prac- 
tically, it  was  not.  The  assignment  was  part  of  the  reorgani- 
zation, and  but  a  means  to  that  end.  With  it  were  assigned 
all  the  property  and  choses  in  action  of  the  original  company, 
with  the  exception  of  one  designated  claim.  The  stock  of  the 
new  company  was  distrii>uted  ratably  among  the  stockholders 
of  tlie  old.  Technically,  the  new  company  was  a  distinct 
legal  entity  from  the  old ;  but  to  all  intents  and  purposes  it 
was  the  same  concern.  *  *  *  The  risk  of  such  chansres 
is  assumed  by  every  one  who  contracts  with  a  corporation. 
*  *  *  To  hold  that  it  was  an  'assignee'  of  the  contract, 
within  the  meaning  of  the  rule  relied  upon,  is  to  regard  the 
form  and  disregard  the  substance."     From  this  we  wholly  dis- 
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sent.  The  plaintifiE  was  not  only  technically  but  substantially  a 
different  entity  from  its  predecessor.  It  is  true  that  in  dealing 
with  corpomtions  a  party  cannot  rely  on  what  may  be  termed 
the  human  equation  in  the  company;  the  pereonnel  of  the 
stockholders  and  otKcers  of  the  company  may  entirely  change. 
But  though  there  is  no  personal  or  human  equation  in  the  mau-^ 
agement  of  a  corporation  there  is  a  legal  equation  which  may 
be  of  the  utmost  importance  to  jmrties  contracting  with  it. 
In  dealing  with  natui-al  persons  in  matters  of  trust  and  con- 
iidence  j^ersonal  character  is,  or  may  be,  a  dominant  factor. 
In  similar  transactions  with  a  corporation,  a  substitute  for 
personal  character  is  the  charter  rights  of  the  corporation,  tho 
limits  placed  on  its  power,  especially  to  incur  debt,  the  statu- 
tory liability  of  its  oftlcei*s  and  stockholders.  These  are  mat- 
ters of  great  importance  when,  as  at  present,  many  states  and 
territories  seem  to  have  entered  into  the  keenest  competition 
in  granting  charters,  each  seeking  to  outbid  the  other  by  offer- 
ing to  directors  and  stock iiolders  the  greatest  immunity  from 
liability  at  the  lowest  cash  price.  The  defendant,  the  Kidder 
Company,  could  not  be  obliged  to  intrust  its  money,  collected 
on  the  sale  of  the  presses,  to  tho  responsibility  of  an  entirely 
different  corporation  from  that  with  which  it  ha<^l  contracted, 
and  we  hold  that  the  contract  could  not  be  assigned  to  the 
plaintiff  without  the  assent  of  the  other  party  to  it. 

The  appellants  claim  that  the  contract  itself  was  void,  as 
violating  the  provisions  of  the  act  of  Congress  known  as  the 
Anti-Trust  Act  and  as  in  restraint  of  trade.  The  objection 
that  the  contract  contravened  Federal  legislation  was  not  made 
in  the  courts  below  and  caimot  be  raised  in  this  court  for  the 
first  time.  {Pun/f/  v.  Kn'e  B.  li.  Co.^  162  X.  Y,  42;  KeH' 
neihj  Corpn,  v.  Kennedy^  165  X.  Y.  353.)  AVe  are  of  opinion 
also  that  the  contract  is  not  so  unreasonable  in  its  restraint  of 
trade  as  to  be  condemned  on  that  account.  Contmcts  creat- 
ing reasonable  restraints  of  trade  have  genei-ally  been  upheld, 
the  question  in  most  cases  being  whether  the  restraint  was 
reasonable  or  not.  The  old  cases  judged  such  contracts  by 
very   strict   standards    l>nt   thev  have    heeij    rec^arded    more 
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favorably  by  later  decisions.  The  case  of  Diamond  Match 
Company  v.  Roeber  (106  N.  Y.  473)  was  quite  a  departure 
from  the  old  law.  In  that  case  an  agreement,  on  the  sale  of 
business,  that  the  vendor  should  not  engage  in  a  similar  busi- 
ness in  the  United  States,  with  the  exception  of  the  state  of 
Nevada  and  the  territory  of  Arizona,  was  upheld.  It  was 
there  said  :  "  The  tendency  of  recent  adjudications  is  marked 
in  the  direction  of  relaxing  the  rigor  of  the  doctrine  that  all 
contracts  in  general  restraint  of  trade  are  void  irrespective  of 
special  circumstances."  The  principle  of  that  case  has  been 
fully  carried  out  in  the  subsequent  decisions  of  this  court. 
{Hodge  v.  Sloan,  107  K  Y.  244;  Leslie  v.  Lorillard^  110 
N.  Y.  519 ;  Tode  v.  Gross,  127  N.  Y.  480,  and  Wood  v. 
Whitehead  Bros.  Co,,  165  N.  Y.  545,  550.)  Usually  agree- 
ments of  this  kind  have  been  incidental  to  contracts  for  the 
sale  of  business  or  property.  In  the  Lorillard  case,  however, 
there  seems  to  have  been  no  sale  of  property,  and  in  the 
Wood  case  the  point  was  raised  and  it  was  expressly  decided 
that  the  fact  that  such  an  agreement  was  not  made  as  collateral 
to  a  sale  of  property  did  not  render  it  invalid.  In  the  present 
case  the  contract  divides  the  consideration  paid  the  Kidder 
Company  into  two  parts,  $4,500  for  the  new  press,  $1,500  for 
the  covenant  not  to  sell  similar  presses  for  use  in  the  strip 
ticket  business.  Though  the  consideration  is  thus  divided  I 
think  the  contract  should  be  treated  as  an  entirety  and  that 
the  covenant  not  to  sell  other  presses  should  be  deemed  as  col- 
lateral and  in  aid  of  the  covenant  to  manufacture  the  press 
sold.  However  this  may  be,  the  fact  that  a  separate  consid- 
eration was  paid  for  the  restraining  covenant  under  the  cases 
cited  would  not  render  the  covenant  void.  The  circumstances 
of  the  case  are  somewhat  peculiar.  There  was  no  monopoly 
of  strip  ticket  printing.  Such  printing  had  been  done  for 
many  years  prior  to  the  contract  between  the  parties,  but  by 
the  ingenuity  and  efforts  of  both  parties  to  the  contract,  as 
found  by  the  trial  court,  a  press  manufactured  by  the  Kidder 
Company  was  modified  and  adapted  so  as  to  print  such  tickets 
more  cheaply  than  other  methods  then  in  use.    The  agreement 
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seems  to  assume  that  the  Kidder  perfecting  press  or  some  parts 
of  it  were  at  the  time  patented.  The  evidence  tends  to  show  that 
while  there  was  no  patent  on  the  press  itself  there  was  a  patent 
on  the  device  for  feeding  the  roll  of  paper  to  the  press.  So 
far  as  the  machine  was  the  subject  of  patent  its  use  was  law- 
fully a  monopoly,  and,  therefore,  no  contract  relating  to  it 
could  be  condemed  as  creating  a  monopoly.  But  whatever 
may  have  been  the  case  as  to  the  patentable  character  of  the 
machine,  we  think  the  fact  that  its  adaptation  to  the  special 
use  was  the  joint  work  of  both  parties,  and  that  the  covenant 
not  to  sell  other  presses  for  similar  work  accompanied  the 
manufacture  and  sale  of  a  machine,  rendered  that  covenant 
reasonable  as  constituting  an  integral  part  of  the  value  of 
things  sold.  In  this  respect  it  seems  to  us  to  fall  within  the 
principle  of  Tode  v.  Gross  (sicpra). 

The  last  question  to  be  considered  is  the  rule  of  damages. 
The  plaintiff  has  been  awarded  the  whole  profits  that  accrued 
to  the  Hamilton  Company  under  its  contract  with  the  ele- 
vated railroad  company  for  printing  strip  tickets,  so  far  as 
those  tickets  were  printed  on  these  presses.  We  think  this 
was  erroneous.  As  already  said,  the  plaintiff  had  no  monop- 
oly of  printing  strip  tickets.  The  most  that  can  be  said  is 
that  by  its  exclusive  possession  of  a  particular  device  it 
was  able  to  do  the  work  at  a  less  cost  than  its  competitors. 
The  defendant,  the  Hamilton  Company,  liad  obtained  the 
contract  from  the  elevated  railroads  before  it  entered  into 
any  negotiations  with  the  Kidder  Company  or  made  any 
purchase  from  it.  The  profits  accruing  to  it  from  that 
contract  did  not  necessarily  or  presumptively  proceed  from 
the  use  of  the  Kidder  presses.  Such  profits  involved  many 
other  elements.  Firsts  the  contract  price  may  have  been 
large  and  generous,  and  the  contract,  therefore,  profitable 
imder  any  circumstances.  Secmid^  there  may  have  been 
either  a  profit  or  loss  in  the  purchase  of  the  materials  used. 
The  same  is  true  also  as  to  the  cost  of  labor,  rent,  expenses 
of  conducting  business.  These  items,  which  properly  con- 
stitute no  factor  of  the  plaintiff's  damages,  form  the  basis 
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of  the  award  made  by  the  courts  below.  If  we  as&iitne 
that  the  other  elements  of  the  cause  of  action  were  prop- 
erly establislied,  then  the  plaintiff  was  entitled  to  recover  not 
tlie  profit  made  by  the  defendant,  the  Hamilton  Company, 
under  its  contract,  but  the  profit  that  company  made  from 
the  use  of  the  restricted  presses ;  that  is  to  say,  the  difference 
l)etween  the  cost  of  printing  the  tickets  by  those  presses  and 
the  cost  of  printing  them  by  other  presses  or  devices  obtain- 
able by  the  Hamilton  Company,  and  the  burden  of  pnH)f  was 
on  the  plaintiff  to  establish  such  difference  in  cost.     This  is 

ft 

the  rule  established  by  the  Supreme  Court  of  the  United  States 
in  patent  cases,  and  the  plaintiff's  rights  to  the  exclusive  use 
of  the  press  for  strip  ticket  printing  under  this  contract  can- 
not be  greater  than  if  it  held  such  right  under  letters  patent.  In 
Mowrij  V.  Whitney  (14  Wall.  620)  the  measure  of  damages  was 
held  to  be  *'  what  advantage  did  the  defendant  derive  from  the 
use  of  complainant's  invention  over  what  it  had  in  using  other 
processes  then  open  to  the  public  and  adequate  to  enable  him 
to  obtain  an  equally  beneficial  result."  (Approved,  TiUjhman 
V.  Proctor,  125  U.  S.  130.)  In  Garretsoti  v.  Clark  (111  U.  S. 
120j  it  was  held  that  "  The  patentee  must  in  every  case  give 
evidence  tending  to  separate  or  apportion  the  defendant's  profits 
and  the  patentee's  damages  between  the  patented  feature  and 
the  unpatented  features  and  such  evidence  must  be  reliable 
and  tangible,  and  not  conjectural  or  speculative."  (Approved, 
Keyfitone  Jilfg,  Co,  v.  AdaviSy  151  U.  S.  139.)  I)d)son  v. 
Hartford  Carpet  Company  (114  U.  S.  439)  was  a  suit  for 
damages  for  the  infringment  of  a  patented  design  for  carpets. 
It  was  there  said  by  the  court :  "  The  burden  is  upon  the 
plaintiff,  and,  if  he  fails  to  give  the  necessary  evidence,  but 
resorts,  instead,  to  inference  and  conjecture  and  speculation, 
he  must  fail  for  want  of  proof.  There  is  another  suggestion  of 
great  force.  The  ciirpet  with  the  infringing  design  may  be 
made  on  an  infringing  loom,  and  various  infringing  processes 
or  mechanisms  for  carding,  spinning  or  dying  may  be  used  in 
making  it,  and,  if  the  entire  profit  in  making  and  selling  it  is 
uecessarily  to  be  attributed  to  the  pattern,  so  it  may  as  well, 
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on  principle,  be  attribnted  to  each  of  the  other  infringements, 
and  a  defendant  might  be  called  on  to  respond  many  times 
over  for  the  same  amount.  There  is  bnt  one  safe  rule — to 
require  the  actual  damages  or  profits  to  be  established  by 
trustworthy  legal  proof."  So  in  this  case  the  issue  should  be 
a  comparatively  narrow  and  simple  one,  the  difference  between 
the  cost  of  printing  on  the  Kidder  presses  and  the  cost  of 
printing  by  other  means  or  devices  open  to  the  defendant. 

I  advise  a  reversal  of  the  interlocutory  and  iinal  judgments 
and  that  a  new  trial  be  granted,  costs  to  abide  event. 

Gray,  J.  I  concur  with  Chief  Judge  Cullen's  opinion 
that  the  modification  b}'  the  Appellate  Division  was,  in  effect, 
a  reversal  of  the  finding  of  fact  by  the  trial  court,*  that  the 
Hamilton  Company  purchased  the  press  of  the  Kidder  Com- 
pany without  knowledge  of  the  rights  of  the  plaintiff's  prede- 
cessor nnder  its  contract  with  the  Kidder  Company.  That 
was  a  question  of  fact  upon  the  evidence  and  if  the  Appel- 
late Division  deemed  that  the  evidence  was  insufficient  to  sus- 
tain it,  and  that  it  warranted  a  contrary  finding  upon  the  sub- 
ject, it  might  have  directed  a  new  trial  of  the  issue.  It  could 
not,  (as  its  opinion  clearly  shows  tliat  it  has  done),  order  a 
judgment  for  damages,  w-hich,  necessarily,  is  based  upon  a  dif- 
ferent determination  as  to  the  issuable  facts.  I,  also,  concur 
with  his  opinion  in  the  view  that  the  contract  was  not  unen- 
forceable, as  being  in  restraint  of  trade.  It  imposed  no 
restraint  upon  the  Kidder  Company  in  the  sale  of  presses.  It 
created  no  monopoly.  It  operated,  simply,  to  protect  the 
plaintiff's  predecessor  in  tlie  enjoyment  of  its  rights  in  a  press, 
which,  by  the  joint  skill  and  industry  of  the  parties,  accom- 
plished certain  extraordinary  results  in  the  process  of  printing 
tickets.  It  prevented  a  dangerous  competition,  or  rivalry,  in 
the  business  of  the  plaintiff's  predecessor  and  the  loss  of  a 
benefit,  to  which  it  was  entitled  upon  legitimate  business 
principles.  All  competition  was  not  excluded ;  but  such 
competition,  only,  as  would  prevent  that  companj'  from  reap- 
ing the  profits  of  tlie  possession  of  a  press,  which,  by  tlie  addi- 
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tion  of  the  particular  devices,  made  possible  economies  in  the 
time  and  cost  of  printing  strip  tickets.  The  restraint  was  not 
upon  the  manufacture  and  sale  by  the  Kidder  Company  of  its 
presses ;  but,  only,  upon  the  use  of  a  machine  for  the  manu- 
facture of  strip  tickets  by  the  purchaser.  I  think  it  was 
quite  lawful  for  the  party,  in  contracting  for  the  purchase  of 
a  press,  to  contract,  further,  for  the  protection  of  a  business, 
whiclv  depended  for  its  success  upon  the  use  of  the  press  with 
peculiar  attachments,  or  devices. 

I,  also,  concur  with  the  opinion,  in  what  is  said  upon  the 
error  in  the  adoption  of  a  rule  of  damages,  which  gave  to  the 
plaintiff  all  of  the  profits  accruing  to  the  Hamilton  Company 
under  its  contract  for  the  printing  of  tickets  upon  the  Kidder 
presses.  I  think  the  burden  of  proof  rested  upon  the  plaintiff 
to  establish  what  saving,  if  any,  resulted  to  the  Hamilton 
Company  and,  hence,  what  profits,  from  the  use  of  the  Kidder 
presses,  and  the  terms  of  the  order  of  the  Appellate  Division, 
with  respect  to  the  interlocutory  judgment  referring  for  proof 
of  damages,  appear  to  have  so  placed  it. 

But  I  am  compelled-  to  differ  in  opinion  with  respect  to  the 
question  of  the  assignability  of  this  contract.  In  my  opinion, 
it  was  assignable  and  passed  to  the  present  plaintiff  upon  the 
transfer  to  it  by  its  predecessor,  the  New  Jersey  corporation. 
The  plaintiff,  as  it  was  found  by  tlie  trial  court,  succeeded  to 
the  business  of  the  New  Jersey  company  and  became  possessed 
of  all  its  assets  and  property.  It  was,  in  fact,  but  a  reorgani- 
zation of  the  old  New  York  Bank  Note  Company,  under  the 
laws  of  another  state,  to  take  over  the  business  and  effects  of 
tliat  company.  How  the  element  of  personal  trust,  or  confi- 
dence, which  may  confer  upon  the  agreements  of  parties  the 
cliaracter  of  non-assiffnabilitv,  could  be  found  in  this  contract 
I  am  unable  to  understand.  It  did  not  prevent  an  assignment 
by  its  language  and  what  are  the  features,  which  make  it  a 
non-assignable  instrument  ?  They  are  said  to  be  in  those  pro- 
visions, which  prescribe  that  the  title  to  presses  manufactured 
l)y  the  Kidder  Company  for  others  should  be  vested  in  the 
New  York  Bank  Note  Company,  which  should  transfer  them 
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bv  form  of  leases ;  accounting  to  their  manufacturer  for  the 
price  received.  But,  while  that  may  be  regarded  as  creating 
an  agency,  it  was  not  one  as  ordinarily  constituted  ;  for  the 
bank  note  company  did  not  procure  the  purchasers.  The 
arrangement  was  one  made,  altogether,  for  the  benefit  of  that 
company  and  was  intended  as  its  protection  against  an  unfair 
business  rivalry.  It  was  the  '^  most  feasible  and  proper  way 
to  protect  its  interests,"  as  the  contract  terms  it.  The  moneys 
proceeding  from  the  sale  ot  presses  did  not  belong  to  the  bank 
note  company  ;  but  were  to  be  handed  over  to  the  Kidder  Com- 
pany. The  plaintiff  was,  of  course,  a  different  corporate  entity 
from  its  New  Jersey  predecessor ;  but  it  possessed  the  same 
business  interests ;  had  the  same  corporate  purpose  and  was  as 
capable  of  performing  the  duties  imposed  upon  it  by  the  con- 
tract, as  was  its  assignor ;  for  the  main  obligation  was  to  pay 
over  moneys  received  from  purchasers  of  presses.  The  work 
of  a  corporation  is  done  through  its  servants,  or  agents,  and, 
therefore,  the  contract  could  not  involve  the  personal  relation, 
or  confidence,  which  might  be  predicated  of  it,  where  it  was 
to  be  performed  by  a  natural  person,  {y^eio  Erigland  Iron 
Co,  V.  Gillert  Elev.  IL  E,  Co,,  91  N.  Y.  153,  167 ;  Rochester 
Lantern  Co,  v.  Stiles  cfe  l^arker  Press  Co,,  135  ib.  209.) 
AVhile  the  liability  of  the  bank  note  company  to  account  for 
tlie  moneys  received  as  the  price  of  presses  manufactured  by 
the  Kidder  Company  might  appear,  at  first,  to  bring  the  case 
within  the  operation  of  tire  accepted  rule,  that  rights  arising 
out  of  contract  cannot  be  transferred,  if  they  are  coupled  with 
liabilities,  (Pollock  on  Contracts,  [4th  ed.],  p.  425),  it  seems  clear 
to  me  that  the  rule  is  not  applicable  to  such  a  case  as  this.  The 
assignee  here  is  a  corporation,  organized  to  take  over  the  prop- 
erties of  the  assignor,  with  like  corporate  purposes  and  powers. 
Its  interests  and  its  concerns  are  the  same  as  the  corporation, 
for  which  it  was  substituted,  and  I  cannot  think  that  it  is  for 
the  Kidder  Company  to  say  that  a  provision  of  the  contract, 
plainly  intended  only  for  the  protection  of  the  interests  of  the 
other  contracting  party,  involved  a  relation  of  personal  confi- 
dence and  gave  to  the  former  a  particular  interest  in  a  per- 
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fonnance  only  by  tlie  latter.  I  am  in  ac<x>rd  with  the  views 
expressed  by  Mr.  Justice  O'Brien,  at  the  Appellate  DiWsion, 
when  discussing  this  question. 

I  vote,  therefore,  for  the  reversal  of  the  judgment  upon  the 
other  grounds  discussed  in  the  chief  judge's  opinion. 

O'Brien,  Bartlett,  Haioht  and  Vann,  JJ.,  concur  with 
CuLLEN,  Ch.  J. ;  Gray,  J.,  reads  for  reversal ;  Werner,  J., 
absent. 

Judgments  reversed. 


In  the  Matter  of  tlie  Appraisal  under  the  Transfer  Tax  Act 
of  the  Property  of  Robert  T.  Clinch,  Deceased. 

Cornelia  Stewart  Merrillion,  as  Substituted  Trustee, 
Appellant;  The  Comptroller  of  the  State  of  New 
York,  Respondent. 

Tax  —  When  Legacy  Payable  to  Non-uesident  Legatee  Ih  Sub- 
ject to  Transfer  Tax  (L.  1896,  Ch.  908.  g§  220-242).  Where  a  resident 
of  France,  entitled  to  a  share  of  a  residuary  estate,  under  a  will  admitte<^l 
to  probate  in  this  state,  died  before  his  share  was  paid  to  him  and  it  is 
paid  to  his  executor  and  trustee  under  his  will,  also  admitted  to  probate 
in  this  state,  his  share  of  such  residuarj'  estat*  is  liable  to  the  transfer  tax 
and  is  not  exempt  upou  the  ground  that  at  the  time  of  his  death  his 
interest  therein  was  a  mere  chose  in  action  the  situs  of  which  was  not  in 
this  state  but  at  his  domicile  in  France. 

Matter  of  Clinch,  99  App.  Div.  298,  affirmed. 

(Arguetl  January  11,  1905;  decided  January  24,  1905.) 

Appeal  froni  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
I)ecem!)er  14,  1904-,  which  affirmed  an  order  of  the  New 
York  County  Surrogate's  Court  assessing  a  transfer  tax  upon 
the  estate  of  Tlobert  T.  Clinch,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Iloioard  Thayer  Kliif/jshurf/  for  appellant.  The  right  of 
Kobcrt  T.  Clinch,  at  the  time  of  his  death,  to  an  accounting 
by  his  father's  executors  for  his  father's  personal  estate,  was  a 
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mere  chose  in  action,  and  lience  not  property  witliin  the  state 
of  !New  York.  {Matter  of  Bronson^  150  N.  Y.  1 ;  Matter  of 
Preston^  75  App.  Div.  250 ;  Blood  v.  Kane,  130  N.  Y.  514 ; 
Matter  of  Phipps,  143  X.  Y.  641;  flatter  of  Whitmg,  150 
X.  Y.  27  ;  Matter  of  Morgan^  150  X.  Y.  35  ;  Matter  of  Probst  ^ 
40  Misc.  Rep.  431 ;  Matter  of  Iloudayer,  150  N.  Y.  37  ;  Mat- 
ter of  Zcfta,  167  N.  Y.  280;  Matter  of  Ruler,  SO  App.  Div. 
45S.)  The  situs  of  the  right  at  the  time  of  decedent's  death 
contn)ls,  and  subsequent  events  are  immaterial.  {Matter  of 
Seaman,  147  K  Y.  69 ;  Matter  of  Pell,  171  N.  Y.  4S  ;  Mat- 
ter of  Davis,  149  N.  Y.  559;  Matter  of  Sloane,  154  X.  Y. 
109  ;  Matter  of  Phippsy  77  Hun,  325  ;  Matter  of  Cliahot,  44 
App.  Div.  340  ;  Matter  of  Zefta,  167  X.  Y.  280  ;  2£atter  of 
Branson,  150  N.  Y.  1.) 

J,  A.  Kellogg  and  Delcoicr  S,  Potter  for  respondent.  The 
transfer  of  property,  consisting  of  stocks  iu  X'^ew  York  corpo- 
rations, bonds  and  tangible  property  physically  present  in  the 
state  of  X^ew  York,  which  were  apj>ortioned  to  the  estate  of 
Eobert  T.  Clinch  after  his  death  by  the  executors  of  Charles 
J.  Clinch,  deceased,  is  taxable.  {Matter  of  Branson,  150 
X.  Y.  1  ;  Matter  of  Whiting,  150  X.  Y.  27 ;  Matter  of  Mor- 
gan, 150  X\  Y.  35  ;  3[atter  of  Phipps,  77  Hun,  325  ;  Mat- 
ter ifZefita,  167  X.  Y.  280.) 

Haight,  J.  The  tax  was  imposed  on  the  appellant  as 
trustee  under  the  will  of  Ilobert  T.  Clinch,  deceased,  npon 
the  share  of  the  residuarv  estate  of  Charles  J.  Clinch,  the 
fatlier  of  said  Robert,  which  was  paid  over  to  the  executor  of 
Rol)ert  subsequent  to  liis  decease.  Rol>ert,  at  the  tinie  of  his 
death,  was  a  non-resident  of  this  state,  residing  in  Paris,  France. 
At  that  time  his  father's  estate  had  not  been  distributed.  Sub- 
sequently distribution  was  had,  and  the  executor  of  Robert 
received  in  satisfaction  of  his  share  of  his  father's  estate 
specific  securities.  It  is  not  questioned  that  the  trausfer  from 
Charles  to  Robert  was  subject  to  a  transfer  tax ;  the  contro- 
versy here  relates  solely  to  the  transfer  under  Robert's  will  to 
his  legatees.     The  learned  counsel  for  the  appellant  contends 
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that  at  the  time  of  Robert's  death  his  interest  m  his  father's 
estate  was  a  mere  chose  in  action,  the  situs  of  which  was  not 
this  state,  but  at  Robert's  domicile  in  France ;  that  hence 
that  was  not  property  within  the  state  and  subject  to  our 
inheritance  laws,  and  that  the  action  of  tlie  executor  subse- 
quent to  Robert's  death  in  receiving  in  satisfaction  of  that 
chose  in  action  specific  securities  held  in  this  state  could  not 
subject  the  property  to  our  inheritance  tax  if  it  was  not  liable 
to  the  imposition  of  such  a  tax  at  the  time  of  Robert's  death. 
We  may  concede  for  the  discussion  all  the  appellant  claims 
except  the  single  proposition  that  a  claim  due  a  non-resident 
from  a  resident  of  this  state  is  not  property  within  this  state 
subject  to  the  imposition  of  our  transfer  tax.  It  is  true  that 
in  the  case  of  Matter  of  Phippa  (77  Hun,  325 ;  affirmed  on 
opinion  below,  143  N.  Y.  641)  Judge  Van  Brunt  said  that  the 
right  to  a  legacy  given  by  tlie  will  of  a  resident  of  this  state 
to  a  non-resident  could  not  be  considered  property  located 
within  this  state.  Subsequently  there  was  decided  by  this 
court  four  cases.  Matter  of  Branson^  Matter  of  Wliiiing^ 
Matter  of  Morgan^  and  Matter  of  Iloicdayer  (150  N.  Y. 
1 ;  Id.  27 ;  Id.  35 ;  Id.  37),  all  arising  under  the  Transfer 
Tax  Law.  In  those  cases  it  was  held  that  bonds  of  a 
New  York  corporation  held  by  a  non-resident  and  in  his 
possession  at  the  place  of  liis  domicile  at  the  time  of  his 
death  were  not  subject  to  the  tax,  but  that  deposits  in 
bank  in  this  state  were  so  subject.  In  the  Houdayer  case 
Judge  Vann  placed  the  liability  of  deposits  in  bank  to  taxa- 
tion on*  the  broad  ground  that  it  was  through  the  laws  and 
courts  of  this  state  that  their  repayment  could  be  enforced. 
The  majority  who  concurred  in  that  decision  did  not  deem  it 
necessary  to  go  so  far,  but  were  of  opinion  that  a  deposit  in 
bank  was  practically  the  same  as  actual  money.  In  Matter 
of  BlaxiksUrne  (171  N.  Y.  682)  we  followed  the  decision  in 
the  Iloivdayer  case  and  again  taxed  the  deposit  of  a  non-resi- 
dent in  a  New  York  trust  company.  That  case  was  appealed 
to  the  Supreme  Court  of  the  United  States  and  our  decision 
afl[irmed.     {BlacMwie   v.    Miller,   188    U.   S.    189.)     The 
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Supreme  Court  took  the  same  broad  ground  held  by  Judge 
Vanx  in  this  court.  It  said  that  the  doctrine  that  the  situs  of 
personal  property  was  the  domicile  of  the  owner  was  merely 
a  fiction  which  must  yield  to  facts  ;  that  it  was  the  law  of  the 
place  where  the  debtor  resided  which  gave  the  debt  validity 
and  forced  the  debtor  to  pay,  and  that  it  was  within  the  con- 
stitutional power  of  the  state  where  the  debtor  resided  to  tax 
tlie  obligation  from  him  to  a  non-resident  excepting,  however, 
the  case  of  bonds  and  negotiable  instruments  which  are  con- 
sidered to  be  not  merely  evidence  of  the  debt  but  inseparable 
from  the  debt  itself.  This  decision  was  but  the  logical  result 
of  an  earlier  determination  by  the  court  in  Chicago^  Hack 
Island  i&  P.  R,  Co.  v.  Sturm  (174  U.  S.  710)  where  it  was 
held  that  a  debt  due  from  a  resident  to  a  non-resident  could 
be  seized  by  a  creditor  of  the  latter  in  the  domicile  of  the 
debtor.  Under  the  doctrine  of  the  Blackstone  case  the 
interest  of  Robert  Clinch  in  his  father's  estate  was  subject  to 
the  inheritance  tax  imposed  by  the  laws  of  this  state. 

Tlie  order  of  the  Appellate  Division  should  be  affirmed, 
with  costs. 

Bartlett,  J.     I  vote  for  affirmance  and  the  opinion. 

This  court  held  in  Matter  of  Zejita^  Countess  De  Rohan- 
Cfiohot  (167  N.  Y.  280),  that  the  transfer  tax  could  not  be 
imposed  on  a  legacy  of  a  residuary  estate  until  the  amount  of 
that  estate  is  ascertained.  The  parties  in  interest  in  that  case 
were  all  non-residents. 

In  the  case  at  bar  the  transfer  tax  was  imposed  after  the 
amount  of  the  residuary  estate  had  been  ascertained,  and 
clearly  falls  wuthin  the  law  as  laid  down  in  the  case  cited.  In 
the  case  before  us  the  parties  are  also  non-residents. 

The  nature  of  the  interest  of  a  residuary  legatee  prior  to  a  final 
accounting  of  the  executor  was  considered  in  Matter  of  Phipps 
(77  Hun,  325 ;  affirmed  on  opinion  below,  143  N.  Y.  641). 

CuLLEN,  Ch.  J.,  Gray,  O'Brien,  Vann  and  Werner,  JJ., 
concur  with  opinion  and  memorandum. 

Order  affirmed. 
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John  F.  Cahill,  Respondent,  v.  Joseph  F.  Hogan,  as  Mayor 
of  the  City  of  Troy,  et  al.,  Appellants. 

1.  Statutes — Amendments  to  General  Law  Relating  to  Cities. 
A  special  act  or  amendment  changing  the  general  law  applicable  to  the 
government  of  cities  must  comply  strictly  with  constitutional  requirements. 

2.  Constitutional  Law  —  Local  Bills.  Chapter  629  of  the  Laws  of 
1904,  all  of  the  provisions  of  which  relate  to  the  city  of  Tro}'  and  were 
intended  to  amend  its  charter  in  several  respects,  and  which,  therefore,  is 
a  local  bill,  does  not  sufficiently  express  in  its  title  a  purpose  to  change  the 
personnel  of  the  municipal  improvements  commission  by  adding  members 
thereto  by  a  title  **  An  act  *  *  *  to  create  a  municipal  improvements 
commission  and  to  define  its  powers  and  duties  and  to  enlarge  the  powers 
and  duties  of  said  commission,'*  and  for  that  reason  is  violative  of  section 
10  of  article  3  of  the  Constitution  i)roviding  that  a  local  bill  shall  not 
embrace  more  than  one  subject  and  that  shall  be  expressed  in  its  title. 

Cahill  V.  Hogan,  99  App.  Div.  619,  affirmed. 

(Argued  January  10,  1905;  decided  January  24,  1905.) 

Appeal,  by  perinission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial  depart- 
ment, entered  November  28,  1904,  which  affirmed  an  order  of 
Special  Term  restraining  the  defendants  from  acting  as  mem- 
bers of  the  municipal  improvements  commission  of  the  city 
01  Troy  under  the  provisions  of  chapter  G20  of  the  Laws  of 
1904r,  and  also  restraining  the  issuance  of  bonds  thereunder. 

The  following  questions  were  certified  : 

"  First,  Do  the  provisions  of  Chapter  629  of  the  Laws  of 
1904  of  the  State  of  New  York  (a  local  bill  applicable  to  the 
City  of  Troy  only),  whereby  the  Mayor  and  Corporation 
Counsel  of  the  City  of  Troy  were  made  members  of  the 
Municipal  Improvements  Connnission  of  said  city  violate  the 
provi&ions  of  Article  3,  Section  16  of  the  Constitution  of  the 
State  of  New  York  ? 

"  Seroud.  Do  the  provisions  of  Chapter  629  of  the  Laws  of 
1904  of  the  State  of  New  York  authonzing  the  borrowing  of 
moneys  and  the  issumg,  signing,  countei^signing  and  selling  of 
bonds  therefor^  violate  the  provisions  of  Article  8,  Section  10 
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of  the  Constitution  of  the  State  of  New  York,  in  that  they 
allow  the  City  of  Troy  to  become  indebted  to  an  amount 
which,  including  existing  indebtedness,  exceeds  ten  per  centum 
of  the  assessed  valuation  of  the  real  estate  of  said  city  subject 
to  taxation  as  it  appeared  by  the  last  assessment  rolls  of  said 
city  on  the  last  assessment  for  state  and  county  taxes  preced- 
ing the  passage  of  said  act,  the  amount  of  such  existing  indebt- 
edness being  $3,084,316.03,  the  authorized  but  unissued  bonds 
being  $181,000,  under  Chapter  576  of  the  Laws  of  1893,  as 
amended  by  Chapter  370  of  the  Laws  of  1900,  and  $50,000 
under  Chapter  315  of  the  Laws  of  1902,  making  a  total  of 
authorized  but  unissued  bonds  of  $231,000,  and  making  a 
grand  total  of  existing  indebtedness  and  authorized  but  unis- 
sued bonds  of  $3,315,316.03,  and  said  assessed  valuation  of 
real  estate  being  $50,989,946.00  ? 

"  Third.  Does  Chapter  629  of  the  Laws  of  1904  of  the 
State  of  New  York,  in  any  of  its  provisions,  violate  the  pro- 
visions of  Article  3,  Section  17  of  the  Constitution  of  the 
State  of  New  York,  by  referring  to  and  making  applicable 
parts  of  existing  laws  without  inserting  them  in  said  act  ? 

"  Fourth.  Does  Chapter  629  of  the  Laws  of  1904  of  the 
State  of  New  York  violate  the  provisions  of  Article  8,  Section 
10  of  the  Constitution  of  the  State  of  New  York  in  that  it 
permits  the  issue  of  bonds  for  providing  a  water  supply  having 
a  term  in  excess  of  twenty  years  ? 

''Fifth.  Does  Chapter  629  of  the  Laws  of  1904  of  the 
State  of  New  York  violate  the  provisions  of  Article  8,  Section 
10  of  the  Constitution  of  the  State  of  New  York  in  that  it 
makes  no  provision  for  a  sinking  fund  to  meet  the  bonds  that 
it  assumes  to  authorize  ?  '^ 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

John  T.  Norton  and  George  C.  Lecomte  for  appellants. 
The  first  question  certified  to  this  court  should  be  answered 
in  the  negative.  {People  ex  rel.  v.  Whitlock^  92  N.  Y.  191 ; 
People  ex  rel.  v.  Angela  109  N.  Y.  567;  Sweet  v.  City  of 
Syracuse^  129  N.  Y.   316;  Sage  t.  City  of  BrooTdyn^  89 
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N,  Y.  189 ;  People  ex  rel.  v.  Supervisors^  147  N.  Y.  1 ;  Peo- 
ple ex  rel,  v.  City  of  Rochester^  50  N.  Y.  525 ;  Kittinger  v. 
B,  T,  Co.y  160  N.  Y.  377;  People  ex  rel.  Nechamcus  v. 
Warden,  144  N.  Y.  529 ;  Matter  of  McPherson,  104  N.  Y. 
306;  Matter  of  N.  Y.  dh  L.  L  Bridge  Co.,  148  N.  Y.  540.) 
A  title  which  states  that  the  legislation  is  an  act  to  amend  an 
act,  incorporating  the  title  of  the  act  amended,  is  free  from 
criticism  nnder  this  clause  of  the  Constitution.  {^People  ex 
rel.  V.  Brinkerhoff,  68  N.  Y.  259;  Ensign  v.  Ba/rse,  107 
N.  Y.  329 ;  People  ex  rel.  v.  Whitloch,  92  N.  Y.  191 ;  People 
ex  rel.  v.  Crissey,  91  N.  Y.  616 ;  D.  M.  L.  Co.  v.  Cook,  3 
App.  Div.  164.) 

Edgar  L.  Fursmam,  and  Jarries  C.  Fursman  for  respond- 
ent. The  act  in  question  embraces  more  than  one  subject  and 
thereby  violates  section  16  of  article  3  of  the  State  Constitu- 
tion.  {People  v.  Supervisors,  43  N.  Y.  10.)  The  act  in 
question  violates  section  16  of  article  3  of  the  Constitution  in 
changing  the  personnel  of  the  commission  as  that  body  was 
created  by  and  existed  under  chapter  389  of  the  Laws  of  1903 
by  adding  thereto  the  mayor  and  corporation  counsel  of  the 
city,  there  being  no  hint  of  this  in  the  title.  {People  v.  Bd. 
ofSuprs.y  43  N.  Y.  15 ;  PeopU  v.  Sills,  35  N.  Y.  453 ;  Peoph 
ex  rel.  v.  Howe,  177  N.  Y.  499 ;  Matter  of  City  of  Rochester, 
77  App.  Div.  32 ;  Astor  v.  A.  R.  R.  Co.,  113  N.  Y.  109.) 

O'Brien,  J.  This  is  a  taxpayer's  action  to  restrain  the 
mayor  of  the  city  of  Troy  and  certain  of  its  other  executive 
oflScers  from  carrying  into  eflEect  and  executing  an  act  of  the 
legislature  purporting  to  amend  the  charter  of  that  city,  being 
chapter  629  of  the  Laws  of  1904,  which  became  a  law  on  the 
ninth  day  of  May  of  that  year.  The  appeal  is  from  an  order 
of  the  Appellate  Division  which  aflSrmed  an  order  of  the 
Special  Term  granting  a  preliminary  injunction  restraining 
the  defendants  during  the  pendency  of  the  action.  The 
learned  court  below  has  certified  to  us  five  distinct  questions 
or  propositions  that  are  supposed  to  be  involved  in  the  genera] 
question  concerning  the  validity  of  the  statute  referred  to. 
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We  do  not  tliiuk  it  is  necessary  to  answer  all  these  questions 
categorically,  since  if  this  statute  ofiPcnds  against  any  one  of 
the  provisions  of  the  Constitution  referred  to  in  the  certificate, 
it  is  not  very  material  to  show  that  it  also  offends  against 
others,  or  all  of  them.  Moreover,  all  the  questions  certified 
cannot  be  discussed  in  their  bearing  upon  the  statute  without 
extending  the  scope  of  an  opinion  beyond  all  reasonable 
limits,  and  since  we  are  not  aided  by  an  expression  of  opinion 
from  the  court  below  concerning  the  various  questions  certi- 
fied to  us,  it  is,  we  think,  the  wiser  course  to  confine  ourselves 
to  one,  or  at  most  two,  of  the  questions  with  respect  to  the 
validity  of  the  law  ;  which  is  the  general  question  presented 
by  the  appeal. 

It  has  been  found  by  experience  that  one  of  the  great  evils 
involved  in  the  government  of  cities  consists  in  the  constant 
changes  in  their  charters  by  special  acts  originating,  not  in  the 
legislature  itself,  but  emanating  from  some  interest  in  the 
locality.  When  the  legislature,  some  years  ago,  after  much 
investigation,  labor  and  expense,  enacted  a  general  law  con- 
taining a  complete  and  uniform  charter  for  cities  of  the  second 
class,  it  was  supposed  and  hoped  that  this  evil  would  disap- 
pear. But  these  hopes  have  not  been  realized,  since  the  resort 
to  special  legislation  seems  to  be  as  common  and  frequent  as 
ever.  Of  course,  none  of  the  powers  of  the  legislature  over 
the  charters  of  cities  have  been  abridged  by  the  enactment  of 
the  general  law  referred  to,  but  certainly  the  necessity  for 
such  constant  changes  in  a  general  law  enacted  with  so  much 
care  and  after  such  full  consideration  may  well  be  doubted. 

The  statute  in  question,  purporting  to  amend  the  charter  of 
the  city  of  Troy,  contains  apparently  twenty-four  sections, 
and  deals  at  length  with  some  of  the  most  important  affairs 
of  the  city.  Whether  all  of  the  really  necessary  purposes  of 
this  special  law  could  be  attained  just  as  well  under  the  gen- 
eral law  prescribing  a  uniform  charter  for  such  cities  it  is  not 
now  necessary  to  inquire ;  but  we  think  it  is  a  safe  and  reason- 
able rule  in  the  present  state  of  the  law  applicable  to  the 
government  of  cities  to  hold  that  when  it  is  proposed  to  change 

I 


> 


308  Cahill  V,  HoGAN.  [Jan., 

■~ —     ■  — ^^— ^■^^_^— ^^^^— ^-^^^^—^-^^^^^ 

Opinion  of  the  Court,  per  O'Brien,  J.  [Vol.  180. 

the  general  law  by  some  special  act  or  amendment  the  promoters 
of  snch  change  should  see  to  it  that  constitutional  requirements 
are  strictly  observed.  In  this  case  we  think  they  were  not. 
There  are  at  least  two  restrictions  upon  legislative  action  to 
be  found  in  the  Constitution  which  were  ignored  in  the  enact- 
ment  of  the  amendment  of  the  charter  which  are  attacked  by 
tlie  allegations  of  the  complaint. 

We  think  tliat  the  statute  in  question  violates  section  six- 
teen of  article  three  of  the  Constitution,  which  provides  that 
"  No  private  or  local  bill,  which  may  be  passed  by  the  legis- 
lature, shall  embrace  more  than  one  subject,  and  that  shall  be 
expressed  in  the  title."  This  provision  of  the  Constitution 
plainly  requires,  not  only  that  such  a  bill  shall  be  confined  to 
a  single  subject,  but  that  such  subject  shall  be  expressed  in  the 
title.  The  statute  now  under  consideration  is  plainly  what  the 
Constitution  designates  as  a  local  bill,  since  all  of  its  provisions 
relate  to  the  city  of  Troy.  The  title  of  the  act  is  as  follows : 
'^  An  act  to  amend  chapter  three  hundred  and  eighty-nine  of 
the  laws  of  nineteen  hundred  and  three,  entitled  '  An  act  in 
relation  to  the  city  of  Troy,  the  government  of  said  city, 
and  to  create  a  municipal  improvements  commission,  and  to 
define  its  powers  and  duties '  and  to  enlarge  the  powers  and 
duties  of  said  commission  and  to  provide  for  additions  and 
improvements  to  Prospect  park  and  to  the  water  works  of 
the  city  of  Troy  under  the  supervision  of  said  commission 
and  to  authorize  the  issuing  of  bonds  for  such  additions 
and  improvements  and  to  amend  section  twenty-four  of  chap- 
ter five  hundred  and  seventy-six  of  the  laws  of  eighteen  hun- 
dred and  ninety-three,  entitled  ^  An  act  relative  to  the  water 
works  department  of  the  tdty  of  Troy  and  to  provide  for  an 
increased  supply  of  water  in  the  said  city,'  as  amended  by  chap- 
ter three  hundred  and  seventy  of  the  laws  of  nineteen  hundred, 
relative  to  the  issue  of  bonds  for  the  extension  of  the  water 
works  and  an  increased  supply  of  water  for  the  city  of  Troy." 
It  will  be  seen  from  the  terms  of  the  title  to  this  bill  that  it 
was  proposed  to  amend  certain  existing  statutes  in  regard  to 
the  city  of  Troy.     It  may  be  that  if  the  title  simply  stated 
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that  the  purpose  was  to  amend  those  statutes  it  would  be 
free  from  the  constitutional  objection  now  directed  against  it. 
But  the  draftsman  went  still  further  and  attempted  to  specify 
in  what  particulars  existing  statutes  were  to  be  amended,  and 
if  these  particulars  render  the  bill  defective  or  misleading 
that  brings  the  enactment  within  the  condemnation  of  the  con- 
stitution. /On  reading  the  various  provisions  of  tlie  statute  it  ^ 
is  quite  plain  that  one  of  the  principal  purposes  that  the  pro- 
moters of  the  bill  had  in  view  was  to  change  the  personnel 
of  the  municipal  improvements  commission  by  adding  to  its 
membership  the  mayor  and  corporation  counsel.  Under  the 
charter  provisions  as  they  existed  prior  to  the  passage  of  this  bill 
that  commission  was  composed  of  the  comptroller^  the  president 
of  the  common  council  and  the  commissioner  of  public  works. 
The  title  of  the  act  in  question  does  indicate  a  purpose  to 
change  and  enlarge  the  powers  of  the  commission^  but  there 
is  no  hint  to  be  found  in  it  that  would  lead  any  one  to  believe 
that  the  personnel  of  the  commission  was  to  be  changed. 
Therefore,  one  of  the  most  important  things  embraced  in  the 
amendment  was  virtually  concealed,  so  far  as  the  title  of  the 
bill  was  concerned.  No  one  upon  reading  the  title  would  be 
apprised  of  the  purpose  to  change  the  personnel  of  one  of 
the  most  important  commissions  connected  with  the  city 
government.  That  commission  had  very  extensive  and 
important  powers  and  duties  under  the  existing  charter,  and 
we  think  that  the  provisions  of  the  Constitution  fairly  applied 
required  the  promoters  of  the  change  to  give  at  least  some 
hint  in  the  title  of  the  bill  of  a  proposed  change  of  the  per- 
sonnel by  enlarging  the  membership  of  the  commission.  J  A  » 
recent  decision  of  this  court  is,  we  think,  a  conclusive  author- 
ity in  support  of  this  view.  {People  ex  rel.  Corscadden  v, 
H(ywe,  177  N.  Y.  499.) 

The  learned  judge  who  granted  the  injunction  at  the  Special 
Term  was  of  the  opinion  that  the  statute  also  was  in  conflict 
with  section  ten  of  article  eight  of  the  Constitution ;  and  in  this 
view  we  think  that  his  decision  was  correct  upon  his  view  of  the 
facts.    That  provision  of  the  Constitution  is  very  much  involved 
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in  the  language  employed.  It  enacts,  among  various  other 
things,  that  no  city  shall  be  allowed  to  become  indebted  for  any 
purpose  or  in  any  manner  to  an  amount  which,  including  exist- 
ing indebtedness,  shall  exceed  ten  per  centnm  of  the  assessed 
valuation  of  the  real  estate  of  such  city  subject  to  taxation, 
as  it  appeared  by  the  assessment  rolls  of  the  city  on  the  last 
assessment  for  state  taxes  prior  to  the  incurring  of  such 
indebtedness ;  and  that  all  indebtedness  in  excess  of  such 
limitation,  except  such  as  existed  when  the  restriction  went 
into  eflEect,  should  be  absolutely  void,  except  as  therein  other- 
wise provided.  The  bill  in  question  provided  for  the  increase 
of  the  indebtedness  of  the  city  of  Troy  by  the  issue  of  new 
bonds  in  a  large  amount.  The  Special  Term  was  of  the  opin- 
ion that  the  increase  amounted  to  at  least  two  millions  of  dol- 
lars, while  it  is  asserted  now  by  the  learned  counsel  for  the 
defendants  that  the  increase  of  the  debt  would  be  less  than 
one  million  of  dollars.  It  is  thus  apparent  that,  as  to  the  facts, 
there  is  a  conflict  of  views  between  the  parties  with  respect  to 
this  question.  We  are  not  entirely  satisfied  that  the  limit  pre- 
scribed by  the  Constitution  would  be  exceeded  by  the  provision 
of  the  statute,  but  that  question  involves  calculations  as  to  the 
present  debt  and  as  to  the  amount  of  the  additional  debt  author- 
ized by  this  statute.  In  some  aspects  it  is  a  question  of  fact,  and 
we  think  it  is  not  now  necessary  to  deal  with  it  or  to  review 
the  accuracy  of  the  calculations  and  figures  found  by  the 
learned  judge  at  Special  Term.  While  there  is  a  dispute 
between  the  parties  as  to  whether  the  ten  per  centum  limita- 
tion applies,  there  is  no  dispute  with  respect  to  another  provi- 
sion of  this  article  of  the  Constitution,  which  is  that  it  shall 
not  be  construed  to  prevent  the  issue  of  bonds  to  provide  for 
a  water  supply  ;  but  the  term  of  the  bonds  issued  therefor 
shall  not  exceed  twenty  years,  and  a  sinking  fund  shall 
be  created  on  the  issuing  of  such  bonds  for  their  redemp- 
tion by  raising  annually  a  sum  which  will  produce  an 
amount  equal  to  the  sum  of  the  principal  and  interest 
of  the  hoiuU  at  their  maturity.  The  statute  in  question 
provides  for  the  issuing  of  bonds  to  extend  the  water  sup- 
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ply  of  the  city,  to  the  amount  of  $1,700,000,  payable  at 
such  times  as  the  authorities  might  direct,  not  less  than  ten 
nor  more  tlian  sixty  years,  and  there  is  no  provision  in  the 
statute  for  a  sinking  fund.  The  validity  of  the  law  must  be 
determined  by  the  character  and  scope  of  the  powers  attempted 
to  be  conferred  by  it,  although  they  may  never  be  actually 
exercised.  How  far  the  constitutional  restrictions  apply  to 
this  case  will  depend  upon  the  condition  of  the  city  debt, 
including  that  to  be  created  under  the  amendatory  act  when 
compared  with  the  assessed  value  of  real  estate  on  the  assess- 
ment roll  of  the  preceding  year.  The  learned  court  at  Special 
Term  went  into  an  examination  of  the  facts  and  figures  upon 
that  question  and  came  to  the  conclusion  that  the  constitu- 
tional restriction  contained  in  article  eight  had  been  violated, 
and  we  do  not  think  it  necessary  in  this  court  to  examine  the 
facts  and  figures,  or  test  the  calculations  upon  which  his  con- 
clusion was  based,  since  we  are  of  opinion  that  the  statute  in 
question  is  in  conflict  with  another  constitutional  provision. 

Nor  is  it  necessary  to  answer  the  questions  certified  more 
specifically  as  we  are  agreed  that  upon  one  ground,  at  Jeast,  the 
act  is  in  conflict  with  the  Constitution.  Whether  it  violates 
other  provisions  or  is  defective  in  other  respects,  it  is  not 
necessary  to  discuss  further  than  we  have. 

It  follows  that  the  order  appealed  from  should  be  aflSrmed, 
with  costs. 

CuLLEN,  Ch.  J.,  Gray,  Bartlett,  Haight,  Vann  and 
Werner,  JJ.,  concur. 

Order  afiirmed. 


May   a.   Thompson,  Appellant,  v.  John  R.  Thompson, 

Respondent. 

Administrators— Individual  Liability  op  Administrator  on 
Agrebment  Made  with  Next  of  Kin.  A  promise  made  by  an  admiais- 
trator  who  had  reserved  out  of  the  estate  a  certain  sum  with  which  to  pay  a 
transfer  tax  and  who  desired  to  settle  with  the  next  of  kin  and  obtain  his  dis- 
charge, that  if  they  would  waive  a  formal  judicial  settlement  and  execute  a 
release  in  full,  in  case  no  transfer  tax  was  assessed,  he  would  pay  to  each 
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their  proper  proportion  of  such  sum,  may  be  regarded,  when  the  release  is 
executed  and  the  tax  is  not  assessed,  as  his  personal  promise,  for  which 
the  execution  of  the  release  furnishes  a  good  consideration,  and  in  an 
action  to  enforce  it  his  discharge  as  administrator  constitutes  no  defense. 
I7unnp9on  ▼.  Thompson,  88  App.  Div.  618,  reversed. 

(Submitted  January  16,  1905;  decided  January  24,  1005.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  24,  1903,  affirming  a  judgment  in  favor  of  defend- 
ant, entered  upon  a  dismissal  of  the  complaint  by  the  court 
at  a  Trial  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

John  P.  Grant  for  appellant.  The  agreement  made  at  the 
time  of  settlement  and  as  a  consideration  for  the  execution  of 
the  release  was  a  separate  and  independent  agreement  not 
embodied  in  the  release  nor  inconsistent  with  its  terms. 
{Andrews  v.  Brewster,  124  N.  Y.  432.)  The  agreement  to 
pay  the  money  in  case  it  was  not  needed  for  an  inheritance 
tax  was  an  independent  agreement  and  proof  of  it  did  not 
tend  to  contradict  the  writing  executed  by  the  plaintiff. 
{Chapin  V.  Dohson,  70  N".  Y.  74 ;  Dodge  v.  Zimmer,  110 
N.  Y.  43 ;  Andrews  v.  Brewster,  124  N.  Y.  433.) 

G.  L.  Andrus  for  respondent.  The  release  executed  by 
the  plaintiff  to  the  defendant  is  a  bar  to  this  action  and  is 
final  between  these  parties  and  cannot  be  controverted  by  the 
alleged  agreement  sought  to  be  enforced  by  plaintiff.  {Thorap- 
son  V.  Thompson,  70  App.  Div.  244 ;  Coon  v.  Knapp,  8 
N.  Y.  402 ;  Matter  of  Hodgman,  11  App.  Div.  362 ;  Duane 
v.  Page,  82  Hun,  149 ;  Thomas  v.  Soutt,  127  N.  Y.  138 ; 
Walhourn  v.  ningston,  86  Hun,  65 ;  RandaU  v.  Reynolds, 
20  J.  ife  S.  145 ;  Gerard  v.  Coppertwait,  2  Misc.  Rep.  375 ; 
Slayton  v.  Henken,  91  Ilun,  587 ;  Kirchner  v.  N,  II,  S.  JH. 
Co.,  135  N.  Y.  182.)  The  decree  of  the  Surrogate's  Court  in 
the  matter  of  the  judicial  settlement  of  defendant  as  adminis- 
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trator  of  the  estate  of  John  Thompson,  deceased,  upon  the 
consent  thereto  and  the  waiver  of  service  of  the  citation  by 
the  plaintiff,  is  conclusive  between  the  parties  and  a  bar  to 
this  action.  {Matter  of  Orise^  26  N.  Y.  S.  K.  89 ;  Denton  v. 
Sanford,  103  N.  Y.  613 ;  Matter  of  Tilden,  44  Hun,  444 ; 
Kager  v.  Brenne^nan^  47  App.  Div.  66 ;  Johnson  v.  Richr 
arda^  3  Hun,  454;  Altmann  v.  Ilofdler,  152  N.  Y.  502.) 

Haight,  J.  This  action  was  brought  to  recover  the  sum  of 
sixty  dollars,  which,  it  is  claimed,  the  defendant  had  promised 
and  agreed  to  pay  to  the  plaintiff.  It  appears  that  John 
Thompson  died  at  the  town  of  Delhi,  Delaware  county,  N.  Y., 
on  the  third  day  of  April,  1892,  leaving  nine  children  and  a 
grandchild  him  surviving,  as  his  next  of  kin.  The  defendant, 
one  of  his  sons,  was  appointed  administrator  of  the  estate,  and 
as  such  administrator  had  collected  the  assets  and  paid  the 
debts.  Thereupon  all  of  the  children  of  the  decedent  met 
together  and  the  administrator  stated  to  them  that  he  wanted 
to  settle  with  them  and  have  his  disdiarge  as  the  administra- 
tor of  the  estate  entered  in  the  office  of  the  surrogate  of  the 
county ;  and  for  that  purpose  he  wanted  each  to  execute  a 
release  and  settlement  in  full,  waiving  a  formal  judicial  settle- 
ment before  the  surrogate.  They  then  figured  up  the  amonnt 
of  the  estate  in  his  hands,  and  divided  the  same  between  them 
and  then,  as  testified  by  a  number  of  witnesses,  he  stated  that 
he  had  taken  out  the  sum  of  six  hundred  dollars  with  which  to 
pay  the  transfer  tax  ;  that  in  case  no  transfer  tax  was  assessed 
against  the  estate  he  would  pay  to  each  of  the  heirs  sixty  dol- 
lars, that  being  their  proportion.  Thereupon,  the  plaintiff, 
with  others,  executed  the  release  in  which  they  consented  that 
the  same  might  be  filed  with  the  surrogate  and  a  decree  entered 
thereon  finally  discharging  the  defendant  as  administrator.  It 
further  appeared  that  no  transfer  tax  was  assessed  against  the 
estate.  The  plaintiff,  after  demand  and  refusal  to  pay  hy  the 
defendant,  brought  this  action  to  recover  lier  proportionate 
share  of  the  money  so  taken  by  him  from  the  assets  of  the 
estate  to  pay  such  tax.     Among  the  defenses  interposed  was 
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the  discharge  and  settlement  in  full,  as  shown  by  the  release, 
its  entry  in  the  office  of  the  surrogate  of  the  county,  and  the 
decree  made  by  the  surrogate  thereon  finally  discharging  him 
as  administrator  of  the  estate. 

We  think  that,  under  the  evidence,  the  jury  might  have 
found  that  the  six  hundred  dollars  was  taken  out  of  the  assets 
of  the  estate  and  held  by  him  individually,  for  the  purpose  of 
paying  the  transfer  tax,  if  any  was  assessed,  against  the  estate 
and  that  his  promise  to  pay  each  of  the  ten  heirs  one-tenth 
thereof,  in  case  such  tax  was  not  assessed,  was  the  personal 
promise  of  himself,  and  not  as  administrator,  and  that  the 
execution  of  the  release  for  his  discharge  as  administrator  fur- 
nished a  good  consideration  for  such  promise.  He  was  about 
asking  for  his  discharge  as  administrator ;  he  had  taken  out 
of  the  estate  the  six  hundred  dollars  and  had  stated  that  he 
could  pay  the  tax  just  as  well  after  his  discharge  as  before. 
Under  our  view  the  inference  which  the  jury  might  draw 
from  these  facts  would  permit  the  finding  that  his  promise  to 
pay  in  case  the  tax  was  not  assessed  was  his  individual  prom- 
ise and  not  that  of  an  administrator.  There  is  no  attempt 
here  to  vary  the  terms  of  the  written  ^release,  for  the  claim 
is  based  upon  his  personal  promise  and  not  that  of  an 
administrator. 

The  opinion  of  Fursman,  J.,  in  the  Appellate  Division 
upon  the  first  review  of  this  case  is  fully  in  accord  with  our 
views  and  we  refer  thereto  for  a  more  detailed  statement  of 
the  facts  in  the  case. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Geay,  O'Brien,  Bartlett,  Vann  and 
Werner,  JJ.,  concur. 

Judgment  reversed,  etc. 
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John    J.    Reed,    Respondent,    v.    Metropolitan    Street 

Railway   Company,   Appellant. 

Contributort  Negligence.  Where,  in  an  action  for  personal  injuries 
sustained  by  the  plaintiff,  who,  passing  behind  the  rear  of  a  car  and 
stepping  on  to  an  adjoining  track,  was  struck  by  a  car  approaching  from 
the  opposite  direction,  it  appears  that  he  failed  to  exercise  ordinary  cau- 
tion in  ascertaining  whether  or  not  the  track  was  clear,  he  is  chargeable 
with  contributory  negligence  as  matter  of  law. 

Seed  V.  Met,  St.  By.  Co.,  87  App.  Div.  427,  reversed. 

(Argued  January  16,  1905;  decided  January  24,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  20,  1903,  affirming  a  judgment  in  favor  of  plain- 
tiflE  entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Bayard  H,  Amea^  Charles  F.  Brown  and  Henry  A.  Rob- 
inson for  appellant.  The  plaintiff  was  not  shown  to  have 
been  free  from  contributory  negligence.  {Thompson  v.  B, 
R.  R.  Co.,  145  N.  Y.  196;  DoyU  v.  A.  R,  R.  Co.,  5  App. 
Div.  601;  Scott  v.  T.  A.  R.  R.  Co.,  41  N.  Y.  S.  R.  152; 
Jackson  v.  Union  Railway  Co.,  77  App.  Div.  161 ;  Little  v. 
T.  A.  R.  R.  Co.,  83  App.  Div.  330 ;  McKinley  v.  M.  S.  R. 
Co.,  77  App.  Div.  256 ;  Johnson  v.  T.A.  R.  R.  Co.,  69  App. 
Div.  247 ;  Eajypus  v.  M.  S.  R.  Co.,  82  App.  Div.  13 ;  Mehrle 
V.  B.,  etc.,  R.  R.  Co.,  59  App.  Div.  617 ;  Biederman  v.  D. 
D.,  etc.,  R.  R.  Co.,  54  App.  Div.  291 ;  Thompson  v.  M.  S. 
R.  R.  Co.,  89  App.  Div.  10 ;  I^/nch  v.  T.  A.  R.  R.  Co.,  88 
App.  Div.  604.) 

S.  K.  Lichtenstein  and  Henry  M.  Wise  for  respondent. 
The  (][uestions  concerumg  the  negligence  of  defendant  and 


316  Reed  v.  Metropolitan  Stjbeet  E.  Co.  [Jan., 

Opinion  of  the  Court,  per  Bartlett,  J.  [Vol.  180. 

-f-      I  —  '  - 

the  contributory  negligence  of  plaintiflF  were  properly  sub- 
mitted to  the  jury.  {Schoener  v.  M,  S.  R,  Oo,^  72  App.  Div. 
23 ;  Frank  v.  M.  S.  R.  Co.,  58  App.  Div.  100 ;  Hoyt  v.  M. 
S.  By,  Co.,  73  App.  Div.  249 ;  Sesselmmi  v.  M.  S.  R.  Co.,  76 
App.  Div.  326 ;  Schwarzhaum  v.  T.  A.  R.  R.  Co.,  54  App. 
Div.  164 ;  Kleiner  v.  T.  A.  R.  R.  Co.,  162  N.  Y.  193  ;  Gor- 
ton V.  E.  R.  Co.,  45  N.  Y.  662 ;  Salter  v.  W.  <&  B.  R.  R.  R. 
Co.,  59  N.  Y.  631 ;  Flannagan  v.  JV.  Y.  C.  &  H.  R.  R.  R. 
Co.,  70  App.  Div.  505 ;  affd.,  173  N.  Y.  631 ;  Swyet  v.  Kmg, 
21  App.  Div.  624.) 

Bartlett,  J.  The  plaintiff  seeks  in  this  action  to  recover 
damages  for  personal  injuries  due  to  the  alleged  negligence  of 
the  defendant.  The  plaintiff,  on  the  afternoon  of  March  27th, 
1900,  at  about  live  o'clock,  in  broad  daylight,  alighted  from  an 
Eighth  avenue  car,  north  bound,  at  the  corner  of  Slst  street 
and  Central  Park  West. 

The  defendant  has  at  this  point  two  tracks.  The  north- 
bound cars  are  run  upon  the  easterly  track,  which  is  located 
so  near  the  curbstone  as  to  enable  passengers  alighting  to  step 
upon  the  sidewalk.  The  westerly  track  is  used  for  the  south- 
bound cars. 

The  plaintiff  testified  that  in  his  judgment  there  was  scarcely 
more  than  a  foot  of  space  between  two  cars  passing  each  other 
in  opposite  directions  on  these  tracks.  According  to  the  plain- 
tiff's testimony  he  alighted  from  the  car  at  Slst  street,  and 
standing  there  with  his  face  to  the  north  looked  up  the  avenue. 
He  said :  "  I  could  see  82nd  street  and  more  this  side  of  it. 
I  should  estimate  I  could  see  pretty  nearly  half  the  block, 
between  a  quarter  and  a  half  of  the  block  this  side  of  82nd 
street.  *  *  *  I  did  not  see  anything  through  tne  car. 
My  view  was  obstructed." 

In  other  words,  the  plaintiff  frankly  admits  that  he  could 
see  no  portion  of  the  south  half  of  the  block  between  82nd 
and  Slst  streets.  The  plaintiff's  testimony  then  proceeds: 
"  After  the  two  seconds  I  started  at  once  to  cross  the  street  to 
go  to  the  other  side  of  Eighth  avenue.    I  was  about  a  foot  or 
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or  a  foot  and  a  half  behind  this  north-bound  car,  from  which 
I  had  just  alighted,  when  I  started  across  very  close  to  the 
back  platform  or  dashboard.  I  walked  across  that  street  at 
an  ordinary  medium  gait.  After  I  started  I  listened.  As  to 
what  I  did  in  the  way  of  looking  as  I  passed  behind  that  car 
to  cross  the  street.  *  *  *  I  watched  for  vehicles  coming 
from  a  southerly  direction,  and  used  my  ears  to  hear  what 
was  coming  from  the  northerly  direction.  Q.  Did  you  look 
to  see  what  was  coming  from  a  northerly  direction  ?  A.  I 
could  see  nothing  in  the  back  of  the  car ;  no,  sir.  Q.  Yon 
couldn't  see  ?  A.  No,  sir ;  nothing  coming  from  the  north. 
And  I  went  right  straight  on  the  north-bound  track,  although 
I  couldn't  see  what  was  coming.  I  looked  north  and  saw  I 
couldn't  see  anything,  as  I  was  crossing  behind  that  car. 
*  *  *  As  I  was  crossing  that  track  there  might  have  been 
some  point  when  this  north-bound  car  ceased  to  obstruct  my 
view  up  the  avenue,  but  I  doubt  it.  *  *  *  After  I  had 
crossed  this  track  I  went  onto  that  space  between  its  track 
and  the  south-bound  track.  When  I  got  there  I  did  not  look 
north  and  see  if  anything  was  coming  down  on  that  south- 
bound track.  I  went  right  on  and  stepped  onto  the  east  rail 
of  the  south-bound  track,  and  got  one  foot  over  it,  when  I 
was  struck.  I  had  one  foot  to  the  east  of  that  east  rail,  and 
one  foot  to  the  west  of  that  east  rail.  I  was  straddling  it,  and 
that  moment  I  was  struck." 

The  plaintiff  appears  to  have  testified  with  great  frankness, 
and  we  are  of  opinion  that  on  his  testimony  the  judgment 
appealed  from  cannot  be  sustained.  His  account  of  the  trans- 
action shows  him  guilty  of  contributory  negligence  as  matter 
of  law. 

The  situation  discloses  the  failure  to  exercise  ordinary  cau- 
tion. A  person  passing  behind  the  rear  of  a  car  and  stepping 
on  to  the  track  where  a  car  may  be  approaching  from  the 
opposite  direction,  is  bound  to  satisfy  himself  that  the  way  is 
clear.  It  is  apparent  that  the  slightest  caution  on  the  part  of 
this  plaintiff  would  have  advised  him  of  the  presence  of  the 
approaching  car  and  avoided  this  accident. 
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The  judgment  appealed  from  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  O'Brien,  Haight,  Vann  and  Werner,  JJ., 
concur ;  Gray,  J.,  not  sitting. 

Judgment  reversed,  etc. 


Fred  A.  Holroyd  et  al.,  Appellants,  v.  The  Town  of  Indian 

Lake,  Respondent. 

Towns  —  Not  Liable  for  Breach  of  Contract  Made  by  Water 

COMMISSIOKERS  UNDER  CHAPTER  451,  LaWB  OF  1900 —  RELATIVE  DUTIES 

OF  Town  Officers  and  Commissioners  Considered.  An  action  at  law 
cannot  be  maintained  against  a  town  to  recover  unliquidated  damages  for 
an  alleged  breach  of  a  contract,  made  by  water  commissioners  appointed 
under  the  act  authorizing  the  establishment  of  water  districts  in  towns  (L. 
1900,  ch.  451)  for  the  construction  of  a  water  plant  in  accordance  with  the 
provisions  of  tlie  act,  for  the  reason  that  the  contract  is  not  made  by  the 
town  and  is  not  for  its  benefit;  its  duty  is  to  raise  the  money  in  the  man- 
ner specified  and  pay  it  over  to  the  commissioners,  upon  whom  is  placed 
the  duty  of  constructing  the  plant  and  managing  it  after  its  construction; 
and  it  is  their  duty  to  expend  such  portion  as  may  be  necessary  for  the 
settlement  of  their  contracts.  The  duties  of  both  are  ministerial,  and  per- 
formance may  be  enforced  by  mandamus  in  cases  of  non -action  and  by 
certiorari  in  cases  of  erroneous  action.  The  statute  fully  considered  and 
the  duties  of  town  officers  and  the  commissioners  appointed  thereunder 
specifically  pointed  out. 
Holroyd  v.  Town  of  Indian  Lake,  85  App.  Div.  246,  affirmed. 

(Argued  January  12,  1905;  decided  January  24,  1905.) 

Appeal  from  a  judgment  entered  July  11,  1903,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in  the 
third  judicial  department,  which  reversed  an  interlocutory 
judgment  of  Special  Term  overruling  a  demurrer  to  the  com- 
plaint and  directed  that  said  complaint  be  dismissed. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

J.  W.  Atkinson  for  appellants.  The  water  commissioners 
of  the  water  district  of  Blue  Mountain  lake  are  the  officers, 
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agents  and  servants  of  the  town  of  Indian  Lake.  (L.  1900, 
ch.  451,  §  1 ;  Fletning  v.  ViUage  of  Suspension  Bridge^  92 
N.  Y.  372 ;  King  v.  Village  of  Randolph,  28  App.  Div.  28.) 
A  town  is  a  municipal  corporation  and  can  sue  and  be  sued 
upon  a  contract.  (N.  Y.  Const,  art.  8,  §  3 ;  LoHlla/rd  v. 
Town  of  Monroe^  11  N.  Y.  393;  People  ex  rel.  v.  Town 
Auditors^  49  App.  Div.  4 ;  Kennedy  v.  County  of  Queens, 
47  App.  Div.  250.)  This  action  will  lie  against  the  town, 
because  it  is  a  claim  of  which  the  town  board  of  audit  has  no 
jurisdiction.  {Marsh  v.  Town  of  LitUe  Valley,  64  N.  Y. 
112 ;  People  ex  rel,  v.  Town  Auditors,  74  Hun,  83.) 

J,  A,  Kellogg  for  respondent.  An  action  cannot  be  main- 
tained against  the  town  for  an  unliquidated  claim  on  contract. 
{Bell  v.  Town  of  Esopus,  49  Barb.  506 ;  Marsh  v.  Tovon  of 
Little  Valley,  1  Hun,  554;  64  N.  Y.  112 ;  Sherman  v.  Town 
of  Hainburg,  8  Hun,  643 ;  Malloy  v.  Town  Board  of 
Health  of  Mamaroneck,  60  Hun,  422;  People  ex  rel.  v. 
Barnes,  114  N.  Y.  317 ;  P.  J,  W.  W.  Co.  v.  Vil.  of  Port 
Jervis,  151  N.  Y.  Ill;  Kennedy  v.  County  of  Queens,  47 
App.  Div.  250 ;  People  ex  rel,  v.  CoUr,  48  App.  Div.  492 ; 
Colby  V.  Town  of  Day,  75  App.  Div.  211 ;  Bragg  v.  Town 
of  Victor,  84  App.  Div.  83 ;  Goodfriend  v.  Town  of  Lyme, 
90  App.  Div.  334.)  The  contract  does  not  purport  to  have 
been  made  on  behalf  of  the  town  by  any  authorized  officer 
thereof.  {B.  C,  Lnstitute  v.  Bitter,  87  N.  Y.  250;  Bogardus 
V.  N.  T,  L,  Ins.  Co.,  101  N.  Y.  328 ;  Talcott  v.  City  of 
Buffalo,  125  N.  Y.  280 ;  Greeff  v.  E.  L.  Assur.  Society,  160 
N.  Y.  19 ;  Kittinger  v.  B.  T.  Co.,  160  N.  Y.  377;  Shantz  v. 
Oahman,  163  N.  Y.  148 ;  Black  v.  //.  M.  L.  Ins.  Co.,  47 
Hun,  210.)  The  water  commissioners  of  the  Blue  Mountain 
lake  water  district  had  no  authority  to  make  a  contract  which 
would  make  the  town  of  Indian  Lake  liable  in  damages  for 
its  breach,     (L.  1890,  ch.  569,  §  180,  subd.  5.) 

Vann,  J.  This  is  an  action  at  law,  brought  to  recover 
unliquidated  damages  from  the  defendant,  a  town  in  Hamil- 
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ton  county,  for  the  alleged  breach  of  a  contract  made  by  the 
plaintiffs  with  certain  water  commissioners  appointed  under 
chapter  451  of  the  Laws  of  1900,  for  the  construction  of  a 
water  plant  in  accordance  with  the  provisions  of  said  act. 

The  question  presented  by  the  appeal  is  raised  by  a  demur- 
rer interposed  to  the  complaint  upon  the  ground  that  it  does 
not  state  facets  sufficient  to  constitute  a  cause  of  action.  That 
question  depends  upon  the  construction  of  said  statute,  which 
is  a  general  act,  entitled  '^  An  Act  authorizing  the  establish- 
ment of  water  districts  in  towns."  The  object  of  the  act  is 
to  enable  a  majority  in  number  and  value  of  the  resident 
owners  of  real  estate  in  the  proposed  district  to  compel  the 
construction  of  a  water  plant  in  order  to  store  and  distribute 
water  among  the  inhabitants  thereof.  It  authorizes  the  town 
board  of  any  town,  upon  a  petition  duly  signed  and  acknowl- 
edged by  a  majority  in  number  of  the  resident  owners  repre- 
senting a  majority  in  value  of  the  real  estate  owned  by  resi- 
dents of  the  proposed  district,  to  create  a  water  district  wholly 
within  the  town  and  appoint  water  commissioners,  who  have 
power  to  advertise  for  proposals  and  enter  into  contract  for 
the  construction  of  the  plant.     (§§  1-5.) 

Immediately  after  letting  the  contract  the  commissioners 
are  required  to  give  written  notice  to  the  town  board 
"specifying  the  amount  of  such  contract  or  contracts  and 
the  amount  of  money  needed  for  the  construction  of  such 
water  system."  Thereupon,  as  the  statute  further  pro- 
vides, "  it  shall  be  the  duty  of  the  town  board  to  raise  the 
money  necessary  by  the  issue  and  sale  of  bonds  as  provided  in 
this  act."  (§  6.)  The  bonds,  signed  by  the  supervisor  and 
attested  by  the  town  clerk,  must  bear  interest  at  a  rate  not 
exceeding  five  per  cent  and  must  mature  at  convenient  inter- 
vals within  twenty  years  after  they  are  issued.  They  are  to 
be  sold  "  on  sealed  proposals  or  at  public  auction,"  after  due 
advertisement,  for  not  less  than  par.  They  are  made  "a 
charge  upon  the  town "  but  are  to  "  be  collected  from  the 
property  within  th^  water  district."     (§  7.) 

The  water  commissioners  are  required  each  year  to  appor- 
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tion  the  amonnt  to  be  raised  for  the  payment  of  the  principal 
and  interest  of  the  bonds,  upon  the  taxable  property  in  the 
water  district  according  to  the  last  assessment  roll  and  present 
a  statement  thereof  to  the  town  board  on  the  Thursday  pre- 
ceding tlie  annual  meeting  of  the  board  of  supervisors.  The 
statement  must  give  tlie  names  of  the  persons  liable  to  pay  and 
the  amount  chargeable  to  each.  The  town  board  is  to  trans- 
mit the  statement  to  the  board  of  supervisors  at  its  ensuing 
annual  meeting  and  tliey  are  required  to  levy  the  amount 
against  the  property  liable  and  place  it  in  a  separate  column 
in  the  annual  tax  roll  under  the  name  of  "  water  tax."  When 
collected  the  money  is  paid  to  the  supervisor  and  is  applied  by 
liim  in  payment  of  the  bonds  and  the  interest  thereon.  (§  8.) 
The  statute  contains  many  other  provisions  relating  to  adminis- 
trative details,  but  we  have  stated  enough  to  show  the  object 
of  the  act  and  the  method  of  carrying  it  into  effect. 

By  appropriate  allegations  the  complaint  sets  forth  the  crea- 
tion of  a  water  district  at  Blue  Mountain  lake  in  said  town 
and  the  appointment  of  commissioners,  who,  "  on  behalf  of 
the  water  district,"  entered  into  contract  with  the  plaintiffs 
for  the  construction  of  a  water  plant  for  the  sum  of  $13,000, 
which  is  less  than  the  maximum  amount  proposed  by  the  peti- 
tion to  be  expended  in  the  construction  of  the  water  system. 
Payments  were  to  be  made  upon  the  certificate  of  the  engi- 
neer appointed  by  the  commissioners.  The  plaintiffs  allege 
due  performance  of  the  contract  on  their  part  and  the  breach 
thereof  by  the  defendant  in  that  it  refused  to  pay  the  amount 
called  for  by  the  agreement  or  any  part  thereof.  Without 
stating  in  detail  the  allegations  of  the  complaint,  and  disre- 
garding the  claim  that  the  contract  Avas  broader  than  the  stat- 
ute authorized,  it  is  sufficient  to  admit  for  the  purpose  of 
discussion  that  a  cause  of  action  is  set  forth  against  the  defend- 
ant, provided  the  town  is  liable  upon  the  contract  of  the  water 
commissioners  in  an  action  at  law  brought  to  recover  the 
stipulated  price  for  the  construction  of  the  water  plant.  The 
Special  Term  overruled  the  demurrer,  but  the  Appellate 
Division  sustained  it  and  dismissed  the  complaint 
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While  the  towns  of  our  state  are  municipal  corporations, 
they  have  limited  corporate  powers  and  can  make  no  contract 
except  as  authorized  by  statute.  They  are  rarely  subject  to 
an  action  at  law,  and  the  usual  method  of  enforcing  a  legal 
obligation  against  them  is  by  a  writ  of  mandaums  issued 
against  the  officers  of  the  town  to  compel  them  to  act  as 
required  by  law.  The  existence  and  power  of  a  town  depend 
to  no  extent  upon  the  common  law,  but  wholly  upon  the  will 
of  the  legislature.  Being  created  for  definite  public  pur- 
poses and  clothed  with  power  adequate  to  eflEect  those  purposes 
only,  the  acts  of  its  officers  within  the  scope  of  their  powers 
bind  the  town,  but  no  other  act  has  any  binding  force.  The 
town  board,  composed  of  the  supervisor,  town  clerk  and  two 
or  more  justices  of  the  peace,  is  authorized  to  audit,  allow  or 
reject  all  charges,  claims  and  demands  against  the  town. 
(Town  Law,  L.  1890,  ch.  569,  §  162.)  Town  charges,  as 
enumerated  in  section  180  of  the  last  act  cited,  include  no 
liability  of  the  kind  alleged  in  the  complaint.  A  town  may 
be  sued,  or  prosecuted  by  special  proceeding  as  the  case  may 
require,  upon  "a  contract  lawfully  made  with  any  of  its  town 
officers  *  *  *  or  for  any  liability  of  the  town  for  any 
act  or  omission  of  its  town  officers."     (§  182.) 

The  contract  in  question  was  not  made  by  the  town  or  by 
its  officers  or  for  its  benefit.  It  was  made  by  the  water 
commissioners  of  a  water  district,  who  are  not  town  officers 
proper,  such  as  are  named  in  the  Town  Law.  Their  powers 
are  limited  to  the  construction  and  management  of  a  water 
plant  for  the  exclusive  benefit  of  the  water  district  They 
do  not  act  for  the  town,  and  no  action  on  their  part  can  make 
the  town  liable.  The  statute,  however,  lends  the  credit  of 
the  town  to  the  water  district  in  order  to  raise  money  to  pay 
for  the  water  plant,  but  the  bonds  issued  by  the  town  foi 
that  purpose,  although  its  obligations,  are  not  paid  by  it,  but 
by  taxes  levied  upon  the  property  of  the  district  through  the 
board  of  supervisors.  The  statute  requires  the  water  com- 
missioners, after  they  have  made  a  contract  for  the  construc- 
tion of  the  plant,  to  notify  the  town  board  of  the  amount 
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required  to  discharge  the  obHgation.  It  then  becomes  the 
duty  of  the  town  board  to  issue  bonds  and  raise  the  sum 
needed,  but  the  statute  does  not  authorize  the  town  board,  or 
any  town  oflScer,  to  expend  the  money.  The  town  board 
raises  the  amount  needed  to  meet  the  contracts  made  by  the 
water  commissionei's,  who  are  required  to  give  an  undertaking 
running  to  the  town  in  such  sum  and  with  sucli  sureties  as  tlie 
town  board  shall  direct.  New  undertakings  with  larger  penal- 
ties may  be  required  from  time  to  time  as  they  become 
necessary.     (§  5.) 

While  the  statute  does  not  say  in  terms  that  the  money 
thus  raised  is  to  be  paid  over  to  the  water  commissioners,  we 
think  that  is  the  intention  of  the  act  as  gathered  from  the 
duties  of  the  water  commissioners  when  contrasted  with  the 
duties  of  the  oflScers  of  the  town.  They  are  charged  with  the 
duty  of  constructing  the  plant.  They  have  the  power  of 
condemnation  to  acquire  the  necessary  lands  and  may  adopt 
ordinances  to  enforce  the  collection  of  water  rents  and  regu- 
late the  use  of  water.  The  water  system  is  not  only  to  be  built 
by  them,  but  it  is  to  be  managed  by  them  after  it  is  built.  It 
does  not  belong  to  the  town,  but  to  the  district.  Being  author- 
ized to  make  the  contracts,  the  commissioners  are  impliedly 
authorized  to  pay  the  contractors  out  of  moneys  raised  by  the 
town  board  for  the  purpose.  The  town  has  no  power  to  build 
the  plant,  which  is  wholly  beyond  its  jurisdiction  and  control. 
It  has  no  right  to  use  it  or  regulate  it  or  collect  the  rents.  It 
does  nothing  but  lend  its  credit  to  tlie  district  and  in  effect  it  is 
given  a  lien  upon  the  taxable  property  of  the  district  as  secur- 
ity, with  power  to  enforce  it  by  taxation  in  the  U6ual  way. 
The  town  is  not  responsible  for  the  acts  of  the  water  district 
which  it  creates,  any  more  than  the  state  is  liable  for  the 
action  of  the  town  which  it  creates.  The  cases  relied  upon  by 
the  appellants,  which  relate  to  public  improvements  made, 
owned  and  controlled  by  ordinary  municipal  corporations,  do 
not  apply.  The  water  district  is  not  created  for  the  town, 
but  for  a  district  in  the  town.  The  town  officers  have  nothing 
to  do  with  the  construction  of  the  plant.     They  neither  con- 
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tract  for  the  work,  nor  supervise  it.  They  do  not  know  when 
the  contract  is  performed,  or  payments  become  due.  The 
water  commissioners,  on  the  other  hand,  are  presumed  to 
know  the  exact  situation  of  affairs,  for  they  do  everything 
except  raise  the  money.  The  engineers  and  inspectors, 
employed  by  tliem  under  the  autliority  of  the  statute,  report 
to  them,  not  to  the  town  board  or  to  the  town  officers.  (§  10.) 
The  commissioners  who  make  the  contract  use  the  money 
raised  by  the  town  board  for  the  benefit  of  the  district,  to  pay 
the  amount  required  by  the  contract.  As  the  statute  does 
not  expressly  direct  who  shall  expend  the  money,  the  power 
must  bo  implied  and  the  implication  in  favor  of  the  water 
commissionjsrs,  following  the  analogy  of  water  sj  stems  in  cities 
and  villages,  springs  from  the  comprehensive  and  exclusive 
nature  of  their  other  powers. 

No  action  at  law  will  lie  against  the  town,  because  the  con- 
tract is  not  made  by  the  town  and  is  not  for  its  benefit.  The 
duty  of  the  town  board  and  the  town  officers  is  simply  to 
raise  the  money  in  the  manner  specified  and  pay  it  over  to  the 
commissioners  upon  whom  is  placed  the  duty  of  constructing 
the  plant  and  managing  it  after  its  construction.  The  duties 
of  both  are  ministerial  and  performance  may  be  required  by 
mandamus.  If,  after  the  contract  has  been  made  by  the 
water  commissioners,  they  fail  to  notify  the  town  board  of  the 
amount  required  to  discharge  the  obligation,  they  can  be  com- 
pelled by  mandamus  to  do  so.  If,  upon  the  receipt  of  the 
notice,  the  town  board  fails  to  issue  the  bonds  and  raise  the 
money,  mandaums  will  lie  to  compel  it  to  act  in  accordance 
with  the  requirements  of  the  statute.  So,  when  the  time  is 
ripe  for  any  action  on  the  part  of  any  officer  of  the  town  or 
district  and  he  refuses  to  act,  he  can  be  compelled  to  act  by  a 
writ  of  mandamus.  A  right  of  review  by  writ  of  certiorari 
is  provided  in  case  he  acts,  but  does  not  act  in  accordance  with 
law.  The  remedy  of  the  plaintiffs  is  not  by  an  action  at  law 
against  the  town,  but  by  one  or  more  special  proceedings  as 
the  case  may  require  to  compel  the  action  required  by  the 
statute.     A  town,  as  we  have  seen,  cannot  be  sued  except  for 
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an  obligation  of  the  town,  and  tlie  contract  set  forth  in  the 
complaint  is  not  such  an  obligation.  If  a  judgment  could  be 
recovered  against  the  town  upon  that  contract  it  would  be  col- 
lected through  taxes  levied  upon  the  taxable  property  of  the 
town  at  large,  whereas  the  statute  requires  that  the  cost  of  the 
water  plant  shall  be  paid  through  taxes  levied  upon  the  prop- 
erty in  the  water  district  only.  (Town  Law,  §  180  ;  L.  1900, 
ch.  461,  §§  7,  8.)  While  the  credit  of  the  town  is  pledged 
for  the  payment  of  the  bonds  and  so  far  as  the  bondholder  is 
concerned  the  property  of  the  town  is  liable  as  upon  a  town 
obligation,  still  the  town  can  require  the  money  needed  to  pay 
the  bonds  to  be  raised  in  advance  by  taxes  laid  exclusively 
upon  the  property  in  the  water  district.  It  can  thus  meet 
the  bonds  as  they  mature  without  inconvenience  to  itself,  or 
any  increase  in  the  amount  of  its  budget.  The  town,  in 
eflEect,  is  made  the  fiscal  agent  of  the  district,  with  power  to 
compel  reimbursement  in  time  to  pay  the  bonds  given  to 
secure  the  money  advanced. 

We  have  not  considered  the  question  whether  the  statute 
violates  the  Constitution,  because  it  is  unnecessary,  and  the 
rule  of  courts  is  not  to  decide  such  questions  unless  the  case 
requires  it.  (Const,  art.  8,  §  10.)  We  have  simply  pointed- 
out  the  theory  of  the  act  as  we  understand  it,  and  if  we  have 
construed  it  correctly,  it  is  obvious  that  the  action  of  the 
Appellate  Division  in  sustaining  the  demurrer  and  dismissing 
the  complaint  was  proper  and  should  be  affirmed. 

CuLLEN,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Haight  and 
Werner,  JJ.,  concur. 

Judgment  affirmed,  with  costs. 
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Edward  D.  W.  Langley,  Individually  and  as  Administrator 
of  Frances  A.  Skinner,  Dece.\6ed,  Respondent,  v.  The 
Westchester  Trust  Company,  as  Substituted  Trustee 
under  the  Will  of  Francis  C.  Fleming,  Deceased,  et  al., 
Defendants,  and  Louis  V.  Sone  et  al.,  Appellants. 

Will  —  When  Survivors  Take  Distributively  —  When  Lapsed 
Devise  Becomes  Part  of  Residuum.  Under  a  will  creating  a  trust  and 
providing  that  after  the  death  of  the  beneficiary  the  corpus  should  pass  to 
testator's  sister  and  two  brothers  to  be  equally  divided  between  them, 
and  that  "  after  "  setting  aside  the  trust  fund,  "  then  "  the  residue  should 
go  to  his  executors  in  trust  for  the  benefit  of  his  father  and  mother  during 
their  lives,  and  thereafter  to  his  brothers  and  sister,  the  share  of  a  brother 
who  predeceased  the  testator  does  not  pass  to  the  survivors  .as  a  class  but 
Itipses;  and  the  provisions  creating  a  residuary  estate  being  deemed  to 
speak  as  of  the  date  of  his  death  include  all  property  that  had  not  been 
effectually  devised  or  bequeathed  to  others,  including  the  legacy  which 
had  lapsed,  the  words  quoted  being  considered  to  be  words  of  description 
rather  than  of  exclusion  and  limitation. 

Langley  v.  Westchester  Trust  Co.,  82  App.  Div.  886,  modified;  reported 
below,  39  Misc.  Rep.  786. 

(Argued  January  12,  1005;  decided  January  24,  1905.) 

Appeal  from  a  judgment  entered  May  6,  1904,  upon  an 
order  of  the  Appellate  Division  of  the  Supreme  Court  in  the 
first  judicial  department,  which  affirmed  an  interlocutory 
judgment  of  Special  Term  construing  the  will  of  Francis  C. 
Fleming,  deceased. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Charles  F,  Brown  and  George  P.  Hotaling  for  appel 
lants.  The  gifts  of  the  remainder  interests  under  the  will  of 
Francis  Fleming  were  to  his  brothers  and  sister  as  a  class. 
{Hoppock  V.  Tucker,  59  N.  Y.  202 ;  Roosevelt  v.  Porter,  36 
Misc.  Rep.  441 ;  Matter  of  Russell,  168  N.  Y.  169;  MoffeU 
V.  Ehnendorf,  152  N.  Y.  475 ;  Matter  of  Kimberly,  150 
N.  Y.  90;  Matter  of  WeUs,m^.  Y.  396;  Tilden  v.  Green, 
130  N.  Y.  51 ;  Morris  v.  SicUy,  133  N.  Y.  456 ;  WiUtam^ 
V.  Jones,  166  N.  Y.  522  ;  Do-ngherty  v.  Thompson,  167  N.  Y. 
483.)    Assuming  that  Thomas  Fleming  took  title  to  the  one- 
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third  of  the  estate  of  his  son  Francis,  which  was  devised  by 
the  latter  to  his  brother  Walter,  one-half  of  said  one-third  (the 
one-sixth  in  controversy)  was  assigned  by  Mrs.  Skinner  -(the 
plaintiffs  testatrix)  to  Mrs.  Sutherland  by  an  agreement 
between  them  bearing  date  February  9,  1893,  and  the  appel- 
lant Sone  is  now  the  owner  thereof.  (Jackson  v.  £.  W.  W. 
Co.,  91  Hun,  435 ;  William  v.  BarUey,  165  K  T.  57 ;  Uih^ 
lein  V.  Matthews,  172  N.  Y.  154.)  Even  if  the  plaintiff  was 
entitled  to  recover,  the  court  erred  in  awarding  him  a  one-sixth 
interest  in  tlie  remainder  of  the  $50,000  Cowie  fund.  [Lup- 
ton  V.  Lupton,  2  Johns.  Ch.  623 ;  Hudman  v.  Haurand,  2 
App.  Div.  146 ;  Carter  v.  Bd,  Education,  144  N.  Y.  621 ; 
Riker  v.  Cornwell,  113  N.  Y.  115 ;  Larnh  v.  Lamb,  131 
N.  Y.  227;  Morton  v.   Woodbury,  153  ^N.  Y.  243.) 

Clarence  Z.  Barber  for  respondent.  One-third  of  the 
eventual  residuary  estate  was  given  to  Walter  Fleming  as 
tenant  in  common.  As  to  that  share  testator  died  intestate, 
and  it  passed  to  the  father  as  his  heir  and  next  of  kin,  and 
one-half  thereof  passed  thence  to  plaintiff.  {Jones  v.  Hand, 
78  App.  Div.  56 ;  Ilerzog  v.  Title  Co.,  177  N.  Y.  96 ;  Graves 
v.  Graves,  8  N.  Y.  Supp.  284 ;  126  N.  Y.  636 ;  Moffett  v. 
Ehnendorf,  152  N.  Y.  475 ;  Matter  of  Kimberly,  150  K  Y. 
90;  Matter  of  Brown,  154  K  Y.  313;  Matter  of  Seebeck, 
140  N.  Y.  241;  Hard  v.  Ashley,  117  N.  Y.  606;  Delafield 
V.  Shipman,  103  N.  Y.  463 ;  Wells  v.  Wells,  88  N.  Y.  323 ; 
Monarqite  v.  Motiarque,  80  N.  Y.  320.)  The  one-third  of 
the  vested  remainder  in  the  Mary  F.  Cowie  trust  fund  of 
$50,000  passed  to  the  father  in  the  same  manner  as  the  one- 
third  of  the  residuary  estate,  and  is  governed  by  the  same 
rules.  {Kerr  v.  Dougherty,  79  X.  Y.  328  ;  Matter  of  Benson, 
96  N.  Y.  500 ;  Matter  of  Wooley,  72  App.  Div.  224.)  Mrs. 
Skinner  did  not  transfer  nor  agree  to  transfer  the  one-sixth 
interest  in  the  estate  of  Francis  0.  Fleming  to  Mrs.  Suther- 
land, nor  did  the  latter  in  turn  attempt  to  transfer  it  to  appel- 
lant Sone.  {Mayor  v.  JV,  Y.  R.  Co.,  8  Misc.  Eep.  65 ;  Sat- 
Oer  V.  HaUock,  160  N.  Y,  301;  mcoll  v.  Sands,  131  N,  Y. 
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24 ;  WooUey  v.  Funke^  121  N.  Y.  87 ;  Dodge  v.  Zimmer^  110 
N.  Y.  48 ;  Syinea  v.  City  of  New  York,  105  N.  Y.  153 ; 
Fre^ich  V.  Carharty  1  N.  Y.  96;  Tilden  v.  Tilden^  8  A  pp. 
Div.  99;  JfaiJfer  </  Eureka  Co.,  86  Hun,  309:  /S^ie*  v. 
liecknagel,  6  J.  &  S.  368 ;  Reading  v.  (rray,  5  J.  &  S.  79 ; 
/tw.  Co,  V.  Butcher,  95  U.  S.  273.) 

Haight,  J.  This  action  was  brought  to  construe  the  will 
of  Francis  C.  Fleming  and  to  establish  title  in  the  plaintiff  to 
one-sixth  of  the  decedent's  estate. 

Francis  C.  Fleming  died  in  Febmary,  1882,  in  Westchester 
county,  leaving  a  last  will  and  testament,  which  was  duly 
admitted  to  probate  by  the  surrogate  of  that  county  on  the 
8th  day  of  March,  .1882.  After  making  some  provisions 
which  are  not  material  to  be  now  considered,  he  directed  his 
executrix  and  executors  to  take  out  of  his  estate  sufficient 
money  to  purchase  fifty  thousand  dollars  of  bonds,  either 
of  the  United  States,  State  of  New  York,  or  city  of  New 
York,  and  to  set  them  aside  as  a  separate  and  distinct  fund  in 
trust,  with  direction  for  his  executrix  and  executors  to  collect 
and  receive  the  interest  and  income  therefrom  and  to  paj'  the 
same  over  quarterly  to  Mary  F.  Cowie  of  the  city  of  New 
York  for  and  during  her  life.  He  then  provided  that  "  after 
the  death  of  said  Mary  F.  Cowie,  I  hereby  give  and  bequeath 
the  said  fifty  thousand  dollars  of  bonds  so  to  be  purchased  to 
my  sister  Anna  Fleming  Kimball  and  my  brothers  Walter 
Fleming  and  Henry  Fleming  to  be  equally  divided  between 
the  three,  share  and  share  alike."  He  then,  by  the  fourth  sub- 
division of  his  will,  provided  that  "  After  my  executrix  and 
executors  have  paid  my  just  debts  and  set  aside  the  aforesaid 
sum  of  fifty  thousand  dollars  of  bonds  as  above  directed,  then 
it  is  my  will  and  I  give  and  bequeath  to  my  said  executrix 
and  executors  all  the  rest,  residue  and  remainder  of  my  estate 
real  and  personal,  in  trust,  however,  and  for  the  uses  and  pur- 
poses following,  that  is  tt)  say :  I  direct  my  said  executrix  and 
executors  to  invest  and  reinvest  all  the  said  rest,  residue  and 
remainder  of  my  estate  from  time  to  time  as  occasion  may 
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require,  and  to  collect  and  receive  the  interest  and  income 
thereof,  and  pay  the  same  to  my  mother  Frances  A.  Fleming 
and  luy  father  Thomas  Fleming  in  equal  proportions  during 
their  lives,  such  payments  to  be  made  quarter-yearly  or  as 
much  oftener  as  my  executrix  and  executors  shall  see  lit. 
After  the  death  of  either,  the  survivor  shall  be  paid  the  whole 
of  the  interest  or  income  derived  from  such  residue  of  my 
estate  during  his  or  her  life." 

By  the  fifth  subdivision  of  the  will  he  provided  that  "  After 
the  death  of  both  my  father  and  mother,  I  give,  devise  and 
bequeath  the  said  rest,  residue  and  remainder  of  my  estate  to 
my  sister  Anna  Fleming  Kimball  and  my  brothers  TVUter 
Fleming  and  Henry  Fleming,  their  heirs  and  assigns  forever, 
to  be  equally  divided  between  them  share  and  share  alike." 

Walter  Fleming,  the  brother  of  the  decedent,  died  after  the 
will  was  executed  but  before  the  death  of  the  testator,  and 
the  question  raised  for  review  has  reference  to  the  disposition 
of  the  estate  that  was  devised  and  bequeathed  to  Walter 
Fleming.  We  think  that  the  disposition  made  of  the  estate 
below  must  be  approved,  except  in  one  particular.  The  pro- 
vision made  for  Walter,  doubtless,  lapsed  by  reason  of  his 
death  before  that  of  the  testator,  and,  under  the  provision  of 
the  will,  we  think  the  brothers  and  sisters  took  distributively 
and  not  as  a  class.  {Matter  of  Hussell^  168  N.  Y.  169 ;  Moffett 
V.  Elmendorf,  152  X.  Y.  475 ;  Matter  of  Kiviberly,  150  N.  Y. 
90.)  We  also  are  of  tlie  opinion  that  the  one-sixth  part  of  the 
estate  in  controversy  did  not  pass  under  the  assignment  by 
Mrs.  Skinner  to  Mrs.  Sutherland  by  the  agreement  of  Feb- 
ruary 9,  1893,  for  the  reasons  stated  by  the  trial  cv.  jrt,  but  we 
entertain  a  diflferent  view  as  to  the  proper  constr^'^tion  of  the 
will  with  reference  to  the  disposition  of  the  remainder  of 
the  trust  fund  set  apart  for  the  benefit  of  Mary  F.  Cowie 
during  her  lifetime.  As  we  have  seen,  after  the  fifty  thousand 
dollars  of  bonds  had  been  set  apart,  then  the  testator  devised 
and  bequeathed  all  the  rest,  residue  and  remainder  of  his 
estate  to  his  executrix  and  executors  in  trust  for  the  benefit 
of  his  father  and  mother  during  their  lives.     Here  we  have  a 
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residuary  trust  created,  which  includes  all  that  may  remain  of 
his  estate,  and,  under  the  general  rule,  all  legacies  which  may 
lapse  or  may  be  invalid  become  part  of  the  residuum. 
{Moffett  V.  Elmendorfy  supra ;  Morton  v.  Woodbury^  153 
N.  Y.  243;  Kerr  v.  Dougherty,  79  N.  Y.  327;  Matter  of 
Benson,  96  X.  Y.  499,  509.)  It  is  contended,  however,  tliat 
the  creation  of  the  residuary  trust  after  the  Cowie  trust  of 
iifty  thousand  dollars  of  bonds  indicates  an  intention  on  the 
part  of  the  testator  to  exclude  from  the  residuary  trust  all  of  tliat 
which  was  inchided  in  the  former  trust,  and  the  words  "  after'' 
and  "then"  are  relied  upon  as  indicating  such  intention. 

In  th^  case  of  Carter  v.  Board  of  Education  of  the  Pres- 
byterian Church  (144  X.  Y.  621)  the  will,  after  giving  cer- 
tain specific  legacies,  provided  that  "  whatsoever  moneys  may 
remain  in  the  hands  of  my  said  executors  after  paying  the 
foregoing  bequests  "  should  be  paid  to  the  parties  particularly 
specified.  Two  of  the  legacies  were  declared  to  be  invalid 
and  the  contention  was  that  the  words  "  after  the  payment  of 
the  foregoing  bequests  "  indicated  an  intention  not  to  include 
in  the  residuary  estate  the  invalid  bc(juests,  and  that  he,  con- 
sequently, died  intestate  as  to  those  items.  It  was,  however, 
held  that  the  invalid  bequests  passed  into  the  residuary  estate. 
Gray,  J.,  in  delivering  the  opinion  of  the  court,  said  :  "  While 
the  words  'after  the  payment  of  the  foregoing  bequests '  in 
the  residuary  clause  might,  in  some  cases,  be  deemed  to  cir- 
cumscribe and  confine  the  residue,  so  that  a  residuary  legatee 
would  not  be  entitled  to  any  benefit  accruing  from  lapses,  that 
effect  would  be  given  to  them  because  they  would  illustrate  an 
intention  which  was  apparent  from  the  will.  Judge  Earl's 
observations  in  Matter  of  Accounting  of  Benson  {96  N.  Y. 
499)  are  to  l>e  taken,  not  as  laying  down  an  absolute  rule  that 
a  residuary  clause  is  necessarily  circumscribed  by  the  insertion 
of  such  words,  but  as  suggesting  that  they  might  evidence 
an  intention  on  the  part  of  the  testator  that  the  residue  is  to 
be  confined  to  so  much  only  as  would  remain  after  deducting 
from  the  estate  the  aggregate  amount  of  all  previous  bequests. 
Such  an  intention,  however,  we  think  the  rest  of  the  will  must 
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fairly  warrant  in  order  to  override  the  general  rule.  In  the 
present  case  it  seems  to  us  very  evident  that  no  such  intention 
is  to  be  gathered  from  the  terms  of  this  will.  It  is  evident 
that  by  the  direction  to  his  executors  to  convert  all  his  prop- 
erty into  money  and  to  dispose  of  it  as  thereafter  directed  he 
intended  to  create  a  fund  and  to  wholly  dispose  6f  it  by  the 
subsequent  provisions  of  the  will.  He  did  not  propose  to  die 
intestate  as  to  any  part  of  the  fund  which  would  result  from 
the  conversion  of  his  estate.  When  he  subsequently  directs 
that  '  whatever  moneys  may  remain  in  the  hands  of  my  said 
executors  after  the  payment  of  the  foregoing  bequests '  are  to 
be  divided  and  paid  out  in  certain  proportions  to  certain  resid- 
uary legatees,  while  it  is  clear  that  he  intended  the  specific 
bequests  to  take  effect,  it  is  equally  clear  that  he  intended  making 
a  testamentary  disposition  of  all  of  his  estate  and  such  an  inten- 
tion is  only  effectuated  by  carrying  into  the  residuary  estate  any 
prior  ineffectual  bequests.  Read  in  connection  with  the  rest 
of  the  will  the  words  *  after  the  payment  of  the  foregoing 
bequests'  in  the  residuary  clause  have  a  wider  significance  than 
the  appellants  would  have  us  attach  to  them.  The  executors 
are  to  pay  the  specific  bequests  from  the  fund,  but  if  they  are 
unable  to  pay  some  of  them  because  of  their  invalidity,  then 
the  moneys  remaining  in  their  hands  are  so  much  of  the  fund 
as  had  not  been  used  or  drawn  upon  for  the  purpose  of  pay- 
ing the  specific  bequests.  In  Hiker  v.  Cornwell  (113  N.  Y. 
115),  a  case  where  the  words  were  *  after  payment  of  all  the 
legacies  and  carrying  out  all  the  trusts  and  provisions  made,' 
it  was  argued  that  they  were  indicative  of  an  intention  to  give 
only  a  specific  residue.  We  held  otherwise  and  we  consid- 
ered those  words  as  words  of  description  rather  than  of  exclu- 
sion and  limitation." 

In  the  case  of  MoffeU  v.  Elmendorf  (152  N.  Y.  475)  the 
testator  gave  "  all  my  real  estate,  except  the  portions  thereof 
hereinafter  otherwise  given  or  disposed  of,"  to  his  wife. 
There  followed  specific  devises  of  real  estate  to  other  persons, 
some  of  which  provisions  lapsed.  Vann,  J.,  in  discussing  this 
clause   of  the  will,   says  :  "  So   the  gift  of  all   but   certain 
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excepted  portions  *  otherwise  given  or  disposed  of '  may  refer 
to  gifts  effectually  made,  as  distinguished  from  those  wliich 
might  lapse.  By  general  rule  the  will  speaks  from  the  death 
of  the  testator,  and  as  to  the  second  and  tenth  clauses  this  is 
necessarily  the  result,  at  least  in  part,  independent  of  the  rule, 
for  until  that  time  it  could  not  be  known  whether  he  would 
leave  any  children  or  not  or  who  would  be  his  *  heirs  at  law.' 
Speaking  as  of  tliat  date  lapsed  legacies  would  be  ignoi'ed  the 
same  as  if  they  had  not  l)een  made.  Moreover,  a  gift  of  *  all 
other  land,'  or  of  '  all  land  not  hereinbefore  devised,'  is 
regarded  as  a  devise  of  tlie  residue  and  not  as  indicating  an 
intention  to  exclude  specific  gifts.'-  (See,  also,  Hindman  v. 
Haurand^  2  App.  Div.  146  ;  affirmed,  159  N.  Y.  546 ;  Lamb 
V.  Zamby  131  N.  Y.  227.) 

It  is  contended  that  a  different  conclusion  was  reached  in 
the  case  of  ITerr  v.  Dougherty  {supra).  In  that  case  the 
attention  of  the  court  was  directed  to  another  question  which 
bad  been  elaborately  discussed,  and  then  followed  a  declara- 
tion of  Miller,  J.,  to  the  effect  that  there  was  no  error  on  the 
part  of  the  trial  court  in  the  conclusion  arrived  at  that  the 
sums  bequeathed  by  the  void  legacies  were  undisposed  of  by 
the  will  and  that  the  amount  passed  to  the  widow  and  next  of 
kin.  No  further  consideration  appears  to  have  been  given  in 
the  opinion  to  that  clause  of  the  will.  Under  another  clause 
he,  however,  states  that  "  The  general  rule  is  that  in  a  will  of 
personal  property  the  general  residuary  clause  carries  what- 
ever is  not  otherwise  legally  disposed  of  but  this  rule  does  not 
apply  where  the  bequest  is  of  a  residue  of  a  residue  and  the 
first  disposition  fails."  These  views  met  with  a  vigorous  pro- 
test by  Earl  and  Rapallo,  JJ.  ;  Andrews,  J.,  being  absent. 
Apparently,  the  later  cases  have  given  the  matter  more  care- 
ful consideration  and  if  the  Kerr  case  is  in  conflict  upon  this 
point  it  must  be  deemed  to  have  been  overruled. 

Again  referring  to  the  will  under  consideration  it  will  be 
observed  that  the  testator  intended  to  give  the  fifty  thousand 
dollars  in  bonds  to  his  brothers  and  sistere.  He  also  made  the 
same  disposition  of  the  residuary  estate  created  for  the  benefit 


1905.]  Seamans  v.  Barentsek.  333 

N.  Y.  Bcp.]  Statement  of  case. 


of  his  father  and  motlier  by  giving  the  same,  after  their  deaths, 
to  his  brothers  and  sisters,  naming  them.  It  is  apparent  that 
he  intended  that  his  brothers  and  sisters  slionld  ultimately 
have  his  whole  estate.  He  evidently,  however,  did  not  con- 
template the  death  of  his  brother  before  himself.  The  pro- 
vision of  his  will  creating  a  residnary  estate  is  deemed  to  speak 
as  of  the  date  of  his  death  and  included  all  property  that  had 
not  therein  been  effectually  devised  or  bequeathed  to  others, 
thus  including  the  legacy  to  Walter  which  had  then  lapsed. 
The  words  "  after  "  and  "  then  "  are  considered  to  be  words  of 
description  rather  than  of  exclusion  and  limitation. 

As  to  the  clause  of  the  will  finally  disposing  of  the  residu- 
ary estate  after  the  death  of  the  father  and  mother  we  must 
approve  of  the  construction  given  by  the  court  below,  for  as 
to  that  provision  there  was  no  residuary  estate  into  which  the 
lapsed  remainder  could  fall.  It  follows  that  the  judgment  of 
the  Appellate  Division  and  that  of  tlie  trial  court  should  be 
modified  in  the  particulars  specified  lierein  and  as  so  modified 
aflirmed,  and  that  for  this  purpose  the  case  be  remitted  to  the 
Special  Term  to  recast  the  accounts  between  the  parties  in 
accordance  with  this  judgment,  with  costs  to  both  parties  pay- 
able out  of  the  estate. 

CuLLEN,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Vann  and 
Werner,  JJ.,  concur. 

Judgment  accordingly. 


Charles  H.  Seamans,  Respondent,  v,  Jacob    Barentsen, 

Appellant. 

Pleading  —  When  Defect,  Although  Appearing  on  Face  op  Com- 
plaint, Mat  Be  Raised  by  Answer.  Although  it  appears  upon  the 
face  of  the  complaint  that  a  contract  sued  upon  is  void  under  the  Statute 
of  Frauds,  the  objection  need  not  betaken  by  demurrer,  but  is  sufficiently 
raised  by  an  answer  expressly  pleading  the  statute  and  by  a  motion  for 
judgment  on  the  pleadings  at  the  opening  of  the  trial.  (Code  Civ.  Pro. 
§§  488,  408,  499.) 

Seamans  v.  Barentsen,  78  App.  Div.  36,  reversed. 

(Argued  January  17,  1905;  decided  January  24,  1905.) 
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Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  5,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

WiUiam  IF.  Annstroiig  and  Charles  F.  A,  Young  for 
appellant.  The  contract  alleged  as  well  as  the  cont^tust  proven 
was  within  the  Statute  of  Frauds.  {HartweU  v.  Yow^jg^  67 
Hun,  472;  Billington  v.  CahiU^  51  Hun,  132;  Oddy  v. 
James^  48  N.  Y.  685 ;  Gordon  v.  Nieman^  118  N.  Y.  152 ; 
Sherman  v.  PedricJc^  35  App.  Div.  15 ;  Wahl  v.  Barnum^ 
116  N.  Y.  87 ;  Day  v.  N.  Y.  C.  R.  R.  Co.,  51  N.  Y.  583 ; 
Braiier  v.  O.  S,  N.  Co.,  178  N.  Y.  339 ;  Ilamer  v.  Sidway, 
124  N.  Y.  538 ;  McGirr  v.  Campbdl,  71  App.  Div.  83.)  The 
defense  of  the  Statute  of  Frauds  was  not  waived  by  failing  to 
demur,  and  was  well  pleaded*  by  answer.  (Code  Civ.  Pro. 
§§  487,  488, 490, 498, 499  ;  Patterson  v.  Powell,  31  Misc.  Rep. 
250  ;  Brauer  v.  0,  S,  N,  Co.,  178  N.  Y.  339 ;  Coffin  v.  Rey- 
nolds,  37  N.  Y.  640 ;  Tooker  v.  Anioux,  76  N.  Y.  397 ;  Pope 
V.  T.  H.  C  Co.,  107  N.  Y.  61 ;  ThraU  v.  Cuba  Village,  88 
App.  Div.  410  ;  Upton  v.  McLaughlin,  105  U.  S.  645 ;  Fan- 
ger  v.  Caspary,  87  App.  Div.  417 ;  Bannatyne  v.  JF.  M.  Co.y 
77  Hun,  289.) 

Safford  E.  Korth  for  respondent.  The  fact  that  the  con- 
tract was  verbal,  and  that  it  could  not  by  its  terms  be  per- 
formed within  one  year,  appeared  distinctly  by  the  complaint ; 
hence  the  defendant  could  avail  himself  of  the  Statute  of 
Frauds  only  by  demurrer.  {Crane  v.  Powell,  139  N.  Y.  379; 
Matthews  v.  Matthews,  154  N.  Y.  288 ;  Parrnelee  v.  Haaa^ 
171  N.  Y.  579;  Honsinger  v.  Mulford,  90  Hun,  589;  157 
N.  Y.  674.)  Answer  and  demurrer  are  not  interchangeable 
pleadings.  An  answer  is  no  more  available  where  the  com- 
plaint is  demurrable  than  is  a  demurrer  where  the  complaint 
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is  good.  {Dupuy  v.  Strong,  3  Keyes,  603;  Zahriskie  v. 
Smith,  13  X.  Y.  322;  Sullivan  v.  N.  Y.  dk  R.  C.  Co.,  119 
N.  Y.  348.)  The  contract  was  not  void  by  the  Statute  of 
Frauds.  The  provision  of  the  statute  rendering  contracts 
void  unless  to  be  performed  within  one  year  applies  only  to 
contracts  for  labor  or  those  of  a  similar  nature;  contracts  for 
doing  sometliing,  not  contracts  for  sales.  The  latter  are  gov- 
erned solely  by  that  portion  of  the  Statute  of  Frauds  pro- . 
viding  that  in  the  case  of  sales  of  personal  property  exceeding 
fifty  dollars  in  value  there  must  be  a  writing  or  part  payment 
or  delivery.     (  Young  v.  Dake,  5  N.  Y.  463.) 

Cullen,  Ch.  J.  PlaintiflE  declared  on  an  oral  contract 
made  in  the  latter  part  of  March,  1900,  whereby  the  defend- 
ant for  a  term  of  one  year  commencing  on  the  first  day  of 
April,  1900,  agreed  to  purchase  the  milk  produced  on  the 
plaintiflF's  farm  at  a  specified  price,  and  claimed  to  recover 
damages  for  a  breach  of  said  agreement.  The  defendant 
answered  making  a  general  denial  and  pleading  specially  the 
Statute  of  Frauds.  When  the  case  was  brought  on  for  trial 
the  defendant  moved  for  judgment  on  the  pleadings  on  the 
ground  that  the  agreement  declared  upon  was  void  under  the 
Statute  of  Frauds.  The  motion  was  denied  and  an  exception 
duly  taken.  When  evidence  was  offered  to  prove  the  con- 
tract the  defendant  again  objected  that  a  contract  not  to  be 
performed  within  a  year  must  be  established  by  written  proof. 
Over  defendant's  objection  and  exception  the  evidence  was 
admitted.  The  case  was  submitted  to  the  jury  on  the  disputed 
questions  of  fact,  and  a  verdict  rendered  for  the  plaintiff.  The 
judgment  entered  on  that  verdict  was  aflirmed  by  the  Appel- 
late Division,  and  an  appeal  taken  from  such  affirmance  to 
this  court. 

The  judgment  below  cannot  be  sustained.  The  contract 
on  which  the  plaintiff  has  recovered  was  unquestionably  void 
under  the  Statute  of  Frauds.  Its  invalidity  not  only  appeared 
on  the  face  of  the  complaint,  but  was  expressly  pleaded  in  the 
defendant's  answer.     The  motion  for  judgment  on  the  plead- 
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ings  and  the  obje'ction  to  the  admission  of  the  plaintiffs  testi- 
mony snificiently  raised  the  question  of  the  invalidity  of  the 
contract.  The  learned  Appellate  Division  seems  to  have 
affirmed  the  judgment  of  the  Trial  Term  on  the  ground  that 
as  the  invalidity  of  the  contract  appeared  on  the  face  of  the 
complaint  the  defendant's  objection  to  it  could  be  taken  by 
demurrer  only,  and  was  waived  by  the  answer.  This  position 
is  untenable. 

Section  488  of  the  Code  of  Civil  Procedure  specifies  eight 
different  causes  of  demurrer.  It  is  entirely  clear  that  the 
objection  to  the  complaint  in  this  action  falls  within  the 
eighth  clause,  to  wit :  ^'  That  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action."  This  the 
learned  counsel  for  the  Vespondent  conceded  on  the  argument. 
By  section  498  of  the  Code,  when  any  grounds  of  demurrer 
do  not  appear  on  the  face  of  the  (Complaint,  the  objection  may 
be  taken  by  answer.  By  section  499  an  objection  taken 
neither  by  demurrer  nor  answer  is  deemed  to  have  been 
waived,  except  the  objection  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action.  The  objection 
taken  by  the  appellant  at  the  opening  of  the  trial  was,  there- 
fore, taken  in  due  time,  and  his  motion  for  judgment  on  the 
pleadings  should  have  been  granted,  for  by  pleading  the  Stat- 
ute of  Frauds  in  his  answer  his  condition  could  not  be  worse 
than  if  he  had  not  set  it  up  at  all. 

The  learned  court  below  justified  its  disposition  of  the  case 
by  our  decision  in  Crane  v.  Powell  (139  N.  Y.  379).  There 
it  was  held  that  a  complaint  not  showing  whether  the  contract 
declared  on  was  oral  or  written,  the  Statute  of  Frauds  to  be 
available  to  defendant  must  be  pleaded.  That  decision  does 
not  touch  the  point  presented  by  this  appeal.  There  is, 
however,  to  be  found  in  the  opinion  this  sentence :  "  When 
the  defect  in  the  plaintiff's  cause  of  action  appears  on  the  face 
of  the  complaint,  the  defense  must  be  interposed  by  demurrer." 
•*  Must "  in  the  opinion  should  be  "  may."  "Whether  the  text 
as  it  appears  in  the  reports  is  a  typographical  error,  a  mistake 
of  the  copyist  or  a  slip  of  the  learned  judge  writing  the 
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opinion,  is  immaterial.  If  the  last  be  the  fact,  it  was  merely 
ohiteTj  for  the  point  was  not  in  any  way  involved  in  the  ease, 
and  we  could  not  decide  away  the  express  provision  of  the 
Code. 

The  judgment  appealed  from  should  be  reversed  and  a  new 
tnal  granted,  with  costs  to  abide  the  event. 

GrRAT,  O'Brien,  Bartlett,  Haight,  Vann  and  Werner, 
JJ.,  concur. 

Judgment  reversed,  etc. 


The  Arlington  Company,  Appellant,  v.  The  Colonial 
Assurance  Company  of  the  City  of  New  York, 
Kespondent. 

Insurance  (Fire)  —  Effect  of  Provision  in  Policy  Giving  Insured 
Privilege  to  Make  Additions  and  Alterations.  Where  a  fire  insur- 
ance policy  insures  "property  known  as  the  Arlington  Manufaoturing 
Company/'  as  laid  down  upon  a  plan  or  map,  to  which  reference  is  made, 
the  property  consisting  of  a  large  number  of  buildings  which  had  been 
constructed  from  year  to  year,  together  with  the  machinery,  apparatus 
and  materials  therein  contained,  and  the  policy  describes  the  buildings  by 
number  as  laid  down  on  the  plan,  with  certain  exceptions,  and  then  pro- 
Tides  that  the  insured  might  have  the  privilege  "to  make  addditions, 
alterations  and  repairs  and  this  policy  to  cover  the  same,*'  the  policy  has 
reference  to  additions  to  the  plant  and  includes  a  new  building  con- 
structed thereon,  which,  together  with  its  contents,  is  insured  thereby 
against  loss  or  damage  by  fire. 

Arlington  Co.  v.  Colonial  Awuranee  Co.,  87  App.  Div.  617,  reversed. 

(Argued  January  13,  1905;  decided  January  24,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  2,  1903,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  except  as  to  an 
undisputed  portion  of  the  plaintiflF's  claim  by  the  court  at  a 
Trial  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

22 
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George  liieJtards  for  appellant.  In  construing  the  mean- 
ing and  scope  of  an  insurance  policy,  the  rule  is  well  estab- 
lished that  the  description  must  be  construed  to  be  inclusive 
rather  than  exclusive,  with  a  view  to  granting  the  assured  full 
indemnity.  {Thompson  v.  P,  Ins.  Co.^  136  U.  S.  297  ;  EicJc- 
erson  v.  //.  F,  Ins,  Co.,  149  N.  Y.  307 ;  Michael  v.  P.  NaL 
Ins.  Co.,  171  N.  Y.  25 ;  I.  S.  Co.  v.  Jewett,  169  K  Y.  13  ;  2 
May  on  Ins.  §  420 ;  Hermann  v.  M.  Ins.  Co.,  81  N.  Y.  184 ; 
CasteUane  v.  Preston,  L.  R.  [11  Q.  B.  Div.]  380 ;  Nostrand 
V.  Knight,  123  N.  Y.  614 ;  Hoffman  v.  ^.  Ins.  Co.,  32  N.  Y. 
415.)  The  new  structure  and  its  contents  of  machinery,  stock 
and  materials  are  expressly  covered  by  the  privilege  to  make 
any  additions  to  or  alterations  in  the  subject-matter  of  insur- 
ance. {Rickerson  v.  II.  F.  Ins.  Co.,  149  N.  Y.  307 ;  Richer- 
son  V.  G.  A.  Ins.  Co.,  6  App.  Div.  550 ;  Maisel  v.  F.  Assn., 
59  App.  Div.  461 ;  Home  Mut.  v.  Roe,  71  Wis.  33 ;  Cargill 
V.  M.  M.  Ins.  Co.,  33  Minn.  90 ;  Carpenter  v.  A.  In^.  Co., 
156  Penn.  St.  37 ;  Marsh  v.  C.  M.  Fire  Ins.  Co.,  31  Ins. 
L.  J.  537;  Marsh  v.  N.  II.  F.  Ins.  Co.,  31  Ins.  L.  J.  36 ;  2 
Joyce  on  Ins.  §  1739  ;  Hoffman  v.  A.  Ins.  Co.,  32  N.  Y.  415 ; 
1  Biddle  on  Ins.  §  225  ;  Cummings  v.  C.  M.  F.  Lis.  Co., 
55  N.  H.  457:  Whitwell  v.  P.  F.  Ins.  Co.,  6  Lans.  166; 
Hooper  v.  //.  R.  F.  Ins.  Co.,  15  Barb.  413 ;  17  N.  Y.  424.) 

Williayn  B.  Ellison  and  Arnold  L.  Davis  for  respondent. 
The  "  new  "  building  being  a  separate  and  distinct  structure 
and  about  165  feet  from  the  boiler  house  between  which  there 
was  a  mere  conduit  for  water  and  other  pipes,  cannot  be  con- 
sidered an  "  addition ''  nor  the  machinery  therein  "  attached  " 
to  the  buildings  insured  within  the  meaning  of  the  policy. 
{A.  Co.  y.  ^y.  V.  Ins.  Co.,  107  Fed.  Rep.  662 ;  P.  S.  R.  Co. 
V.  P.  Ins.  Co.,  24  Fed.  Rep.  773 ;  Updike  v.  Skilman,  27 
N.  J.  L.  131 ;    Whitejiach  v.  Noe,  11  N.  J.  Eq.  321.) 

Haight,  J.  This  action  was  brought  upon  a  policy  of  insur- 
ance issued  by  the  defendant  to  the  plaintiff  on  the  5th  day  of 
October,  1897,  to  recover  the  loss  sustained  by  the  plaintiff  by 
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reason  of  a  fire  that  occurred  on  the  30th  day  of  April,  1898. 
The  plaintiff  was  the  owner  of  a  plant,  consisting  at  the  time 
of  the  issuing  of  the  insurance  policy  of  sixteen  buildings  tilled 
with  fixtures,  machinery  and  materials  for  the  manufacture  of 
pyralin,  a  substitute  for  celluloid,  situated  at  Arlington,  Hud- 
son county,  New  Jersey.  The  fire  damaged  building  number 
eleven  to  the  amount  of  $113.70.  It  also  damaged  a  new 
building,  which  had  been  constructed  upon  the  company's 
grounds  after  the  issuance  of  the  policy,  and  the  machinery 
and  fixtures  therein  to  a  much  larger  extent.  At  the  conclu- 
sion of  the  plaintiff's  testimony  upon  the  trial,  the  defendant 
conceded  its  liability  to  the  damages  caused  to  building  number 
eleven  and  consented  that  judgment  might  be  directed  there- 
for, but  moved  for  a  dismissal  of  the  complaint  as  to  the  dam- 
ages resulting  to  the  new  building  and  the  machinery  therein. 
The  trial  court  granted  this  motion,  plaintiff's  counsel  taking 
an  exception  thereto. 

The  policy  issued  by  the  defendant  to  the  plaintiff  under- 
took to  insure  the  latter  in  the  sum  of  seven  thousand  five 
hundred  dollars  against  all  direct  losses  or  damage  by  fire 
except  as  was  thereinafter  provided,  of  the  "  following 
described  property  while  located  and  contained  herein  and 
not  elsewhere,  to  wit,  *  *  *  on  property  known  as  The 
Arlington  Manufacturing  Co.,  ^  *  *  plan  on  file  with 
Ward  Phillips,  56,  58  Pine  Street,  N.  Y.,  to  which  all  num- 
bers of  buildings  refer."  Then  follows  a  description  of  the 
buildings,  machinery  and  stock,  covering  all  the  buildings  of 
the  plant,  with  the  exception  of  buildings  numbers  eight  and 
ten,  and  all  of  the  machinery,  fixtures,  apparatus  and  material 
used  in  the  business  contained  in  or  attached  to  the  buildings 
described,  including  that  of  building  number  ten,  and  then 
follows  a  provision  of  the  policy  giving  the  insured  the  privi- 
lege "  to  make  additions,  alterations  and  repairs,  and  this 
policy  to  cov-er  the  same,  and  therein,  and  to  use  such  mate- 
rials and  apparatus  incidental  to  their  business." 

The  new  building,  which  was  damaged  by  fire,  was  con- 
structed after  the  policy  was  issued  and  was  a  distinct  build- 
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ing,  separated  from  the  others  forming  the  plaintiff's  plant,  by  a 
considerable  distance.  It  was  connected  with  the  boiler  house 
by  a  tunnel  or  conduit  about  five  feet  in  diameter,  through 
which  passed  electric  wires,  steam  pipes,  water  pipes,  etc.  If 
the  words  "  additions,  alterations  and  repairs  "  referred  solely  to 
existing  buildings  forming  plaintiff's  plant  then  we  think  that 
the  new  building  damaged  by  the  fire  would  not  be  covered  by 
the  policy  in  question.  {Peoria  S.  R,  Co,  v.  People^ a  F.  Ins, 
Co.^  24  Fed.  Repr.  773,  777 ;  Arlington  Mfg.  Co,  v.  Norwich 
Union  F,  Ins,  Co,^  107  Fed.  Repr.  662.)  But  we  entertain  the 
view  that  a  broader  and  more  liberal  construction  of  the  pro- 
vision was  contemplated  by  the  parties.  The  plaintiff's  plant, 
as  we  have  seen,  was  not  limited  to  one  factory  building,  to 
which  the  additions,  alterations  and  repairs,  under  other  cir- 
cumstances, would  necessarily  refer,  but  it  consisted  of  a  large 
number  of  buildings.  The  plant  had  been  one  of  constant 
growth  for  years.  In  1888  it  consisted  of  but  six  buildings. 
When  this  policy  was  issued  it  consisted,  as  we  have  seen, 
of  sixteen  buildings.  This  would  show  an  increase  of  a  build- 
ing each'  year  for  ten  years.  Each  new  building  constructed 
upon  the  grounds  formed  a  new  addition  to  the  plant.  By 
referring  to  the  provisions  of  the  policy  we  see  that  it  insures 
against  all  direct  losses  or  damage  by  tire,  with  certain  excep- 
tions specified  which  are  not  involved  in  the  consideration  of 
this  case,  "of  the  following  described  property."  Then, 
we  have  a  general  description  given,  "  On  property  known  as 
The  Arlington  Manufacturing  Co."  This  provision,  if  unqual- 
ified, covers  the  entire  plant.  Then  the  polic}'  refers  to  a 
plan  on  tile  with  Ward  Phillips,  in  which  all  buildings  are 
numbered,  and  then  the  buildings  are  described  by  numbers, 
but  excepts  buildings  numbers  eight  and  ten.  It  then  gives  a 
minute  description  of  the  personal  property  included  in  the 
buildings. 

We  think,  therefore,  under  the  circumstances  disclosed  in 
this  case,  that  the  word  "additions"  embraced  in  the  policy 
had  reference  to  additions  to  the  plaintiff's  plant  and  included 
new  buildings   constructed   thereon,  and  when  constructed 
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they  were  included  in  the  provisions  of  the  policy  and  covered 
by  the  agreement  to  pay  all  losses  or  damage  by  fire  that 
resulted  thereto,  including  the  machinery,  fixtures  and  mate- 
rials therein. 

It  follows  that  the  judgment  should  be  reversed  and  a  new 
trial  granted,  with  costs  to  abide  the  event. 

CuLLKN,  Ch.  J.,  Babtlett  and  Vann,  J  J.,  concur; 
O'Brien  and  "Werner,  JJ.,  dissent ;   Gray,  J.,  absent. 

Judgment  reversed,  etc. 


George  W.  Burks,  Respondent,  v.  Paul  Bosso,  Appellant. 

CnriL  Rights— L.  1895,  Ch.  1042  —  Bootblack  in  o  Stand  Not 
"Place  op  Public  Accommodation."  The  phrase  "and  all  other 
places  of  public  accommodation,"  as  used  in  chapter  1042  of  the  Laws  of 
1806,  entitled  an  act  to  protect  all  citizens  in  their  civil  and  legal  rights, 
does  not  include  a  bootblacking  stand,  and  a  refusal  to  shine  the  shoes  of  a 
colored  man,  upon  the  ground  of  his  color,  does  not  subject  its  proprietor 
to  the  penalties  imposed  by  the  act. 

Burks  V.  Basso,  81  App.  Div.  530,  reversed. 

(Argued  January  12,  1905;  decided  January  31,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  10,  1903,  upon  an  order  reversing  a  judgment  of  the 
Monroe  County  Court  which  reversed  a  judgment  of  the 
Municipal  Court  of  the  city  of  Rochester  in  favor  of  plaintiff 
entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Thomas  P.  McCarrick  for  appellant.  The  statute  under 
which  this  action  is  brought  is  a  penal  statute  and  must  be 
strictly  construed.  (Bishop  on, Stat.  Crimes,  §  199;  Suther- 
land on  Stat.  Const.  436 ;  Kent's  Comm.  4G5.)  Strictly  con- 
strued the  statute  in  question  does  not  include  boot])lacks. 
{People  V.  Richards,  108  N.  Y.  137 ;  People  v.  N.  Y,  cfe  M. 
B.  By.  Co.,  84  N.  Y.  565 ;  Sum  v.  U,  S,  T.  Co.,  103  N.  Y. 
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479 ;  Matter  of  Ilermance^  .71  N.  Y.  481 ;  CecU  v.  Greene^ 
161  111.  265 ;  Rlwjie  v.  Looinis^  74  Minn.  200 ;  KeUar  v. 
Koerber^  61  Oliio,  388 ;  United  States  v.  Irioin^  5  McLean, 
178 ;  Matter  of  TiUlen,  98  N.  Y.  434.)  Statutory  oflfenses 
cannot  be  established  by  implication.  (^People  v.  Phyfe^  136 
N.  Y.  559 ;  Sedgwick  on  Stat.  Law,  318.) 

Frederick  Z.  Dutcli^r  for  respondent.  The  shoe  polishing 
stand  maintained  by  defendant  was  such  a  place  of  public 
accommodation  as  is  contemplated  by  chapter  1042  of  the 
Laws  of  1895.  {People  v.  King^  110  X.  Y.  418 ;  Messenger 
V.  State,  25  Neb.  674.)  The  rule  of  construction,  where  gene- 
ral words  follow  specific  words  designating  s|>ecial  things, 
that  general  words  are  to  be  limited  to  cases  of  the  same  general 
character,  brings  the  defendant's  shoe  polishing  stand  clearly 
within  the  statute.  {People  v.  ICiftg^  110  N.  Y.  428;  People 
V.  Stic]cma7iy  34  Gal.  242  ;  C\  S.  v.  Ilartwell,  6  Wall.  [U.  S.] 
395;  State  v.  Godfrey,  97  N.  G.  507 ;  Messenger  v.  State,  25 
Neb.  674;  Mayor,  etc,  v.  T,  A.  li,  7?.  Co,,  117  N.  Y.  404; 
We  tier  v.  Ne^ohock,  47  Ilun,  168;  Matter  of  Ilermance,  71 
N.  Y.  481.)  The  object  in  construing  penal  laws  as  well  as 
other  statutes  is  to  ascertain  the  legislative  intent.  That  con- 
stitutes the  law.  ( U.  S,  v.  Hartwell,  6  Wall.  [U.  S.]  405 ; 
People  V.  King,  110  N.  Y.  41S  ;  Ayers  v.  Lawrence,  59  N.  Y. 
192 ;  Sickles  v.  Sharp,  13  Johns.  497  ;  Ilayden  v.  Pierce,  144 
N.  Y.  512 ;  77/6'  Kitig  v.  Ilassel,  1  Leach,  1 ;  To7i7iele  v.  Ilall, 
4  N.  Y.  140 ;  People  v.  .V.  Y.  M,  B,  By.  Co.,  84  N.  Y.  565.) 

Werner,  J.  This  action  was  brought  to  recover  the 
penalty  provided  for  by  chapter  1042  of  the  Laws  of  1895, 
entitled  "  An  act  to  protect  all  citizens  in  their  civil  and  legal 
rights."     The  jiertinent  parts  of  tiie  statute  are  as  follows  : 

§  1.  "  That  all  persons  within  the  jurisdiction  of  this  State 
shall  be  entitled  to  the  full  and  equal  accommodations, 
advantages,  facilities  and  privileges  of  inns,  restaurants, 
hotels,  eating  houses,  bath  houses,  barber  shops,  theatres, 
music  halls,  public  conveyances  on  land  and  water,  and  all 
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other  places  of  public  accommodation  or  amusement,  subject 
only  to  the  conditions  and  limitations  established  by  law  and 
applicable  alike  to  all  citizens." 

§  2.  "  That  any  person  who  sliall  violate  any  of  the  provisions 
of  the  foregoing  section  by  denying  to  any  citizens,  except 
for  reasons  applicable  alike  to  all  citizens  of  every  race,  creed 
or  color,  and  regardless  of  race,  creed  and  color,  the  full 
enjoyment  of  any  of  the  accommodations,  advantages,  facilities 
or  privileges  in  said  section  enumerated,  or  by  aiding  or 
inciting  such  denial,  shall  for  every  such  oflEense  forfeit  and 
pay  a  sum  not  less  than  one  hundred  dollars  nor  more  than 
five  hundred  dollars  to  the  person  aggrieved  thereby,  to  be 
recovered  in  any  court  of  competent  jurisdiction  in  the  county 
where  said  ofifense  was  committed  ;  and  shall,  also,  for  every 
such  offense  be  deemed  guilty  of  a  misdemeanor,     *     *    ♦" 

The  record  discloses  that  on  the  27th  day  of  November, 
1901,  the  defendant  was  the  proprietor  of  a  "  bootblacking  " 
business,  which  he  carried  on  in  a  small  booth  or  apartment 
on  the  ground  floor  of  Powers  Building,  which  is  a  large 
structure  devoted  to  stores,  oflices  and  studios,  and  is  located 
in  the  center  of  the  business  district  of  the  city  of  Rochester. 
On  the  date  above  mentioned,  the  plaintiff,  a  respectable 
colored  man,  went  to  the  defendant's  establishment,  asked  to 
liave  his  shoes  polished,  and  tendered  the  amount  usually 
charged  for  such  service  by  the  defendant.  The  latter 
refused  the  money  tendered,  and  declined  to  render  the  serv- 
ice on  the  ground  that  the  plaintiff  was  a  colored  man.  The 
plaintiff  thereupon  brought  this  action  in  the  Municipal 
Court  of  the  city  of  Rochester  and  a  jury  rendered  a  verdict 
in  his  favor.  From  the  judgment  entered  upon  that  verdict 
the  defendant  appealed  to  the  County  Court  of  Monroe  county 
and  secured  a  reversal.  Tlie  plaintiff  then  appealed  to  the 
Appellate  Division,  where  the  judgment  of  the  County  Court 
was  reversed  and  that  of  the  Municipal  Court  affirmed.  By 
permission  of  the  Appellate  Division  the  case  is  now  before 
this  court  for  determination. 

Much  learning  and  logic  have  been  exploited  in  the  seven^l 
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opinions  that  have  been  written  daring  the  somewhat  uncer- 
tain (Sburse  of  this  litigation,  but  in  the  view  we  take  oif  the 
question  involved  the  controversy  may  be  disposed  of  by  a  few 
simple  suggestions. 

The  statute  in  question  is  highly  penal.  It  subjects  any 
pei*son  who  violates  its  provisions  to  a  civil  penalty  at  the  suit 
of  the  person  aggrieved,  and  to  a  iine  or  imprisonment  as  for 
the  commission  of  a  misdemeanor.  One  of  the  well-settled 
canons  of  statutory  construction  is  that  purely  statutory 
offenses  cannot  be  established  by  implication,  and  that,  acts 
in  and  of  themselves  innocent  and  lawful,  cannot  be  held  to 
be  criminal  unless  there  is  a  clear  and  unequivocal  expression 
of  the  legislative  intent  to  make  them  such.  {People  v. 
Fhyfe,  136  N.  Y.  554.) 

In  the  light  of  this  rule  it  seems  obvious  that  the  statute 
under  consideration  cannot  be  held  to  apply  to  a  "  bootblack- 
ing  stand,"  unless  we  can  say  that  such  an  establishment  falls 
within  the  general  phrase  of  the  statute,  "  and  all  other  places 
of  public  accommodation,"  which  follows  the  specific  enumera- 
tion of  such  places  as  "  inns,  restaurants,  hotels,  eating  houses, 
bath  houses,  barber  shops,  theatres,  music  halls  and  public  con- 
veyances on  land  and  water."  We  do  not  deem  it  necessary 
at  this  time  to  enter  into  a  discussion  as  to  how  far  the  sovereign 
power  may  go  in  restricting  the  individual  rights  and  privi- 
leges which  inhere  in  some  of  the  callings  enumerated  in  the 
statute  under  consideration,  because  we  are  of  the  opinion 
that  the  phrase,  '*  and  all  other  places  of  public  accommoda- 
tion," does  not  include  bootblacking  stands.  The  phrase 
referred  to,  although  geneml  in  its  nature,  is  limited  and 
qualified  by  tlie  specific  designations  which  precede  it. 
{People  V.  Richards,  108  N.  Y.  137 ;  People  v.  N.  Y,  d: 
Manh,  Beach  Ry.  Co,^  84  id.  565 ;  Siins  v.  U.  S.  Trust  Co.^ 
103  id.  472,  479 ;  Matter  of  Ilermance^  71  id.  481;  Mcmgam 
V.  City  of  Brooklyn,  98  id.  585,  595.) 

A  bootblacking  stand  may  be  said  to  be  a  place  of  public 
accommodation,  like  the  store  of  a  dry  goods  merchant,  a 
grocer,  or  the  proverbial  "butcher,  baker  and  candlestick 
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maker,"  but  that  is  very  far  from  placing  it  in  the  same  cate- 
gory with  the  places  specilically  named  in  the  statute.  Inns, 
hotels  and  public  conveyances  are  places  of  public  accomino-^ 
dation  in  the  broadest  sense,  because  they  have  always  been 
denominated  as  such  under  the  common  law.  Bath  houses 
and  barber  shops  are  not  in  the  same  class  with  hotels  and 
public  conveyances,  and  would  certainly  not  be  regarded  as 
included  within  the  statute  under  the  general  phrase  ^^  and  all 
other  places  of  public  accommodation."  There  is  no  more 
relation  between  a  bootblacking  stand  and  a  public  conveyance 
than  there  is  between  a  theatre  or  music  hall  and  a  bath  house 
or  barber  shop. 

There  is,  it  is  true,  a  superficial  resemblance  between  the 
occupation  of  the  barber  and  that  of  the  bootblack,  in  the  sense 
that  both  minister  to  the  personal  comfort  and  convenience  of 
others,  but  the  same  argument  could  be  extended  far  beyond 
the  limits  necessary  to  demonstrate  that  not  "  all  other  places 
of  public  accommodation  "  are  included  by  relation  within  the 
category  of  the  things  specifically  enumerated  in  the  statute. 
The  legislature  seems  to  have  had  no  difficulty  in  naming  a 
variety  of  places  and  callings  that  have  never  been  regarded 
as  places  of  public  accommodation  under  the  common  law, 
and  if  bootblacking  stands  are  to  be  brought  within  the  pur- 
view of  the  statute  under  the  words  "  and  all  other  places  of 
public  accommodation  "  it  will  require  no  great  stretch  of  the 
imagination  to  apply  this  statute  to  innumerable  places  and 
callings  that  have  never  been,  and  probably  never  will  be, 
regarded  as  subject  to  legislative  control  or  direction. 

For  these  reasons  we  think  the  judgment  of  the  Appellate 
Division  should  be  reversed  and  that  of  the  County  Court 
aifirmed,  with  costs  in  all  courts. 

CuLLEN,  Cli.  J.,  Gray,  O'Brien,  Bartlett,  Haight  and 
Vann,  JJ.,  concur. 

Judgment  reveraed,  etc. 
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The  Citizens'  State  Bank,  Respondent,'?;.  Sarah  B. Cowles, 

Appellant. 

Negotiable  Instruments  Law  —  Bona  Fide  Holder  for  Value. 
The  mere  crediting  to  a  depositor's  account  on  the  books  of  a  bank  of  the 
amount  of  a  check  drawn  upon  another  bank,  where  the  depositor's 
account  continues  to  be  sufficient  to  pay  the  check  in  case  it  is  dishonored, 
does  not  constitute  the  bank  a  holder  of  the  check  in  due  course  within 
the  law  merchant,  as  that  term  is  now  defined  in  the  Negotiable  Instru- 
ments Law  (L.  1897,  ch.  612,  §  91),  so  as  to  render  its  title  superior 
to  the  defenses  which  the  drawer  of  the  check  may  have  against  the 
payees. 

Ciiizentf  State  Bank  v.  Ccncles,  89  App.  Div.  280,  reversed. 

(Argued  January  23,  1905;  decided  January  31,  1905.) 

Appeal  from  a  judgment  of  tKe  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  16,  1904,  affirming  a  judgment  in  favor  of  plaintifi 
entered  upon  a  verdict  directed  by  tlie  court  and  an  order 
denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

JusPiis  A.  B,  Coxoles  and  Charles  P,  Cowles  for  appellant. 
The  trial  judge  erred  in  directing  a  verdict  for  the  plaintiff 
at  the  close  of  the  testimony.  (Jliggins  v.  Eagletmi^  155 
N.  Y.  466 ;  Whitaker  v.  S.  L  M,  R.  It  Co,,  72  App.  Div. 
468;.  Williams  v.  lirown,  53  App.  Div.  4S6  ;  Martin  v. 
H.  Bank,  160  N.  Y.  190  ;  Tliompson  v.  8,  F.  Nat.  Bank, 
150  U.  S.  231 ;  A,  C  Bank  v.  1\  I.  Co.,  92  App.  Div.  47 ; 
Smith  V.  E.  ir.  Bank,  31  App.  Div.  6 ;  Smith  v.  Miller,  43 
N.  Y.  171 ;  Sylvester  v.  Crohan,  138  N.  Y.  494 ;  Murphy 
V.  Levy,  23  Misc.  Rep.  147.) 

Jerome  A,  Peck  for  respondent.  The  title  to  money,  checks 
or  drafts  deposited  by  a  customer  with  a  bank  passes  to  the 
bank.  {E.  Nat  Bank  v.  F?  NaL  Bank,  46  N,  Y,  82;  Craig 
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.V.  HadUy,  99  N.  Y.  133 ;  Z.  Nat  Bank  v.  O,  Nat.  Bank,  60 
Jf.  Y.  278;  Riverside  Bank  v.  W.  J.  Z.  Co.yS4:  App.  Div. 
359 ;  M.  Nat  Bank  v.  Z^yrf,  90  N.  Y.  530 ;  People  v.  St 
N.  Bankj  77  Hnn,  159.)  There  was  no  question  to  be  sub- 
mitted to  the  jury.  {Fealey  v.  Bxdl^  163  N.  Y.  397;  Strick- 
land V.  Henry  ^  175  N.  Y.  374 ;  People  v.  aSi^.  iT.  if  an*,  77 
Hun,  159.) 

Werner,  J.  The  action  is  upon  a  check  dated  June  Ist, 
1900,  drawn  by  the  defendant  upon  the  First  National  Bank 
of  Port  Chester,  N.  Y.,  to  the  order  of  W.  W.  Miller  &  Sons, 
for  $600.  The  check  was  given  in  payment  for  a  team  of 
horses  purchased  by  the  defendant  from  the  Millers  under  a 
written  guaranty  of  soundness  and  condition,  the  alleged 
breach  of  which  is  now  sought  to  be  interposed  as  a  defense. 

The  horses  were  delivered  shortly  after  midnight  on  the 
2nd  day  of  June,  and  later  in  the  morning  it  was  discovered 
that  one  of  them  was  ill  from  pneumonia,  as  a  result  of  wliich 
it  died  within  about  nine  days.  ^On  Monday,  the  4th  of 
June,  which  was  the  first  business  day  after  the  giving  of  the 
check,  the  defendant's  son  notified  the  bank  to  stop  payment 
on  the  check  and  then  communicatad  by  telephone  with  one 
of  the  payees,  advising  him  of  the  sicknegs  of  one  of  the 
horses,  and  of  the  fact  that  payment  of  the  check  had  been 
stopped. 

The  payees  indorsed  the  check  to  one  George  M.  Hoffman, 
the  president  of  the  plaintiff  bank,  and  mailed  it  to  him  at 
Little  River,  Kansas,  but  whether  it  was  so  mailed  before  or 
after  the  notification  as  to  the  illness  of  the  horse  does  not 
appear.  Hoffman  received  the  check  on  the  8tli  day  of  June, 
indorsed  it,  and  within  two  or  three  hours  deposited  it  with 
the  plaintiff,  which  credited  the  amount  thereof  to  Hoffman's 
account,  indorsed  the  check  to  the  National  Bank  of  Kansas 
City,  Missouri,  and  sent  it  to  that  bank  for  collection.  What 
was  done  with  the  check  after  that  does  not  appear,  except  as 
it  may  be  inferred  from  the  fact  that  it  was  received  by  the 
First  National  Bank  of  Port  Chester  (on  which  bank  it  was 
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drawn)  on  the  14th  of  June,  where  it  was  protested  and  marked 
"  Payment  stopped." 

One  of  the  issues  tendered  by  the  defendant's  answer  was 
that  the  plaintiff  was  not  an  innocent  holder  of  the  check  for 
value.  Upon  tlie  trial  the  plaintiff  made  out  its  case  by  intro- 
ducing the  check  in  evidence  and  relying  upon  the  presump- 
tions in  support  of  negotiable  paper,  together  with  the  allega- 
tions and  admissions  of  the  answer.  The  defendant  then 
introduced  evidence  bearing  upon  the  breach  of  warranty  or 
failure  of  consideration  in  the  sale  of  the  hoi*ses,  and  this  was 
supplemented  by  reading  from  depositions  issued  to  Hoffman 
and  Waitt,  who  were  officei's  of  the  plaintiff  bank.  From 
these  depositions  it  appeared  that  at  the  time  of  the  delivery  of 
the  check  to  the  plaintiff  the  payees  thereof  did  not  have  an 
account  with  the  plaintiff  bank,  and  that  the  check  was  indorsed 
by  the  payees  to  Hoffman,  who  at  once  indorsed  and  delivered 
it  to  the  plaintiff.  At  this  point  we  encounter  Some  haziness  in 
the  testimony.  Hoffman  stated  that  the  check  was  indorsed  to 
him  and  he  received  the  money  from  the  bank.  "Waitt,  the 
cashier,  testified  that  the  plaintiff  paid  $600  for  the  check,  but 
afterwards  qualified  this  by  saying  that  as  cashier  he  credited 
Hoffman's  account  with  the  amount  of  the  check.  Had  the 
conflicting  inferences  which  may  be  drawn  from  these  equivo- 
cal statements  been  submitted  to  a  jury  with  proper  instruc- 
tions the  defendant  would,  of  course,  be  bound  by  a  decision 
against  her,  because  it  would  have  to  be  assumed  that  the 
plaintiff  had  become  the  actual  owner  of  the  check  by  purchase. 
The  difiiculty  with  the  case  is  that  the  verdict  was  directed 
against  the  defendant,  thus  entitling  her  to  the  most  favorable 
inferences  to  be  drawn  from  the  evidence.  {Higgina  v.  Eagle- 
ton,  155  N.  Y.  466 ;  Zadd  v.  ^£tna  Ins.  Co.y  147  id.  478, 
484 ;  Weil  v.  D.  Z>.,  K  B.  &  B.  R.  R.  Co.,  119  id.  147, 
152.) 

It  is  obvious  that  if  the  evidence  would  support  the  infer- 
ence that  the  plaintiff  did  not  buy  the  check  but  simply  gave 
Hoffman  credit  for  the  amount  upon  its  books,  then  plaintiff 
is  not  a  holder  of  the  check  in  due  course  within  the  law  mer- 
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chant,  as  that  terra  is  now  defined  in  the  Negotiable  Instru- 
ments Law,  so  as  to  render  its  title  superior  to  the  defenses 
which  the  drawer  of  the  check  may  have  against  the  payees. 
Under  the  Negotiable  Instruments  Law  four  elements  must 
concur  to  constitute  such  a  title.  1.  The  instrument  must  be 
complete  and  regular  on  its  face.  2.  The  holder  must  receive 
it  before  it  is  overdue  and  without  notice  that  it  has  been  pre- 
viously dishonored,  if  that  is  the  fact.  3.  It  must  have  been 
taken  in  good  faith  and  for  value.  4.  It  must  have  been 
taken  without  notice  of  any  infirmity  in  the  instrument  or 
defect  in  the  title  of  the  person  negotiating  it.  (Neg.  Instru- 
ments Law,  §  91.)  If  the  plaintiff  had  not  actually  parted 
with  value  before  it  received  notice  of  the  dishonor  of  this 
chock,  it  is  apparent  tliat  at  least  one  of  these  elements  is  lack- 
ing in  the  plaintiff's  title.  The  authorities  hold  that  the  mere 
crediting  to  a  depositor's  account,  on  tlie  books  of  a  bank,  of 
the  amount  of  a  check  drawn  upon  another  bank,  where  the 
depositor's  account  continues  to  be  suflicient  to  pay  the  check 
in  case  it  is  dishonored,  does  not  constitute  the  bank  a 
holder  in  due  course.  {Alhany  County  Bank  v.  Peoples 
Co.'Oj).  Ice  Co.^  92  App.  Div.  47;  Thoin-psoii  v.  Sioux  I^alh 
Nat.  Bank^  150  U.  S.  231 ,  244 ;  Dykman  v.  Northhridge^ 
80  Ilun,  258 ;  Central  Nat,  Bank  v.  Valentine^  18  Hun, 
417.) 

Tlie  evidence  upon  this  feature  of  the  case  is  meagre  anrf 
unsatisfactory,  but  we  must  take  it  as  it  is.  Hoffman,  the 
plaintiff's  president,  stated  that  he  received  the  money  on  the 
check,  but  he  did  not  fix  any  time.  For  aught  that  appeal's 
in  the  record,  that  may  have  been  after  the  plaintiff  had 
received  notice  of  the  dishonor  of  the  check.  Waitt,  the 
plaintiff's  cashier,  stated  that  the  plaintiff  had  paid  six  hun- 
dred dollars  for  the  check,  but  that  is  qualified  by  his  later 
statement  that  he  gave  Hoffman  credit  for  the  amount  upon 
the  books  of  the  bank. 

The  view  of  the  evidence  most  favorable  to  the  defendant 
would,  we  think,  have  justified  a  jury  in  finding  that  the 
amount  of  the  check  had  simply  been  credited  to  Hoffman's 
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account,  and  that  no  money  was  paid  to  him  by  the  plaintifiE 
upon  the  check  before  the  latter  had  notice  of  its  dishonor. 

The  judgments  of  the  courts  below  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Gray,  O'Brien,  Babtlett,  Haioht  and 
Vann,  JJ.,  concur. 

Judgments  reversed,  etc. 


John  C.  O'Brien,  Appellant,  v.  Frank  V.  Fleckenstbin  et  al., 
Defendants,  and  William  B.  Morse  et  al.,  Kespondents. 

Mortgage  —  Extension  of  Time  op  Payment  op  Pre-existing  Debt 
Constitutes  Valuable  Consideration  Within  Meaning  of  Record- 
ing Act  —  Priority  op  Mortgages.  A  creditor  who  gives  a  valid 
extension  of  the  time  of  payment  of  a  pre-existing  debt  and  takes  a  mort- 
gage as  security  for  the  same  is  thereby  constituted  and  given  the  charac- 
ter of  a  bona  fide  purchaser  for  a  valuable  consideration,  within  the  mean- 
ing of  the  Recording  Act,  and  the  mortgage  takes  priority  over  a  mortgage 
previously  given  by  the  same  mortgagor  to  another  mortgagee,  which  is 
not  recorded  until  after  the  second  mortgage. 

O'Brien  v.  FUckenstein,  86  App.  Div.  140,  affirmed. 

(Argued  December  15,  1904;  decided  January  31,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  20,  1903,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term, 
and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Jliiffh  J.  G'.Brien  for  appellant.  This  court  has  jurisdic- 
tion to  review  the  order  of  the  Appellate  Division.  {O^  Br  ten 
V.  Fhcl'enaiein^  177  N.  Y.  554.)  It  was  error  for  the  Appel- 
late Division  to  reverse  on  the  facts,  since  no  material  dis- 
puted question  of  fact  was  before  that  court  for  review. 
{Otteti  V.  M.  By.  Co.,  150  N.  Y.  395.)    Under  no  possible 
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aspect  of  the  facts  and  the  law  are  the  respondents  purchasers 
for  a  valuable  consideration  within  the  meaningof  the  Record- 
ing Act.  {Ilowells  V.  Ilettrick^  160  N.  Y.  308 ;  De  Lancey  v. 
SUarnSy  66  N.  Y.  157 ;  Westhrook  v.  Gleason,  79  N.  Y.  23; 
Breed  r.  Nat  Bank^  57  App.  Div.  rt68 ;  Matter  of  Kenneyy 
5  Am.  Bank.  Rep.  355  ;  Matter  of  Benedict^  8  Am.  Bank.  Rep. 
463;  Matter  of  Darwin^  8  Am.  Bank.  Rep.  703;  Matter  of 
McCartney^  6  Am.  Bank.  Rep.  367 ;  Matter  of  Jennings^  8 
Am.  Bank.  Rep.  366 ;  Ilardi  v.  S.  P,  Co.,  69  App.  Div.  90.) 

John  P.  Morse  for  respondents.  As  the  reversal  by  the 
Appellate  Division  was  stated  to  be  based  upon  the  facts  as 
well  as  the  law,  this  court  has  no  jurisdiction  to  review  the 
order  of  the  Appellate  Division,  if  there  was  a  material  ques- 
tion of  fact  upon  which  a  reversal  as  to  the  facts  could  be 
founded.  {Crooks  v.  People's  Nat.  Bank,  177  N.  Y.  68; 
Otten  V.  M.  liy.  Co.,  150  N.  Y.  395.)  The  material  question 
of  fact  before  the  Appellate  Division  upon  which  a  reversal 
as  to  the  facts  was  founded  was  whether  or  not  there  was  a 
valid  agreement  to  extend  tlie  time  of  payment  as  considera- 
tion for  the  mortgage.  (  Wood  v.  Chapin,  13  N.  Y.  509 ;  Z. 
F.  Co.  v.  Z.  G.  &  F.  Co.,  82  N.  Y.  477.)  The  agreement  to 
extend  the  time  of  payment  was  a  valuable  consideration 
within  the  Recording  Act.  {Gary  v.  White,  52  N.  Y.  138; 
Breed  v.  Nat.  Bank,  57  App.  Div.  468 ;  171  N.  Y.  648 ;  Ten 
Eyck  V.  Whitbeck,  135  N.  Y.  40 ;  M.  c&  F.  Bank  v.  Wixsoji, 
42  N.  Y.  438  ;  Brow?i  v.  Leavitt,  31  N.  Y.  113  ;  Wes^rook 
V.  Gleason,  79  N.  Y.  23 ;  L.  1897,  ch.  418,  §  13 ;  Ten^ence  v. 
Morison,  89  Hun,  277.) 

O'Brien,  J.  The  plaintiff  in  this  action  sought  to  foreclose 
a  mortgage  for  $1,300,  dated  July  9tli,  1902,  and  due  in  three 
months  from  date.  It  appears  that  there  was  paid  upon  this 
mortgage  the  sum  of  §500.  The  mortgage  was  not  recorded 
until  November  25th,  following  its  date.  The  firm  of  W.  B. 
Morse  &  Sons  lield  anotlier  mortgage  on  the  same  premises 
for  $1,350,  bearing  date  November  17,  1902,  due  one  mouth 
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from  date  and  recorded  November  18th,  1902,  or  before  the 
mortgage  of  the  plaintiff. 

A  part  of  the  relief  which  the  plaintiff  demanded  in  the 
action  was  that  the  court  adjudge  that  his  mortgage,  wliich 
was  prior  in  point  of  time,  should  be  declared  the  superior 
lien,  and  the  question  is  which  of  the  two  mortgages  took 
priority.  Tlie  defendants  W.  B.  Morse  &  Sons  were  the 
owners  of  tlie  second  mortgage,  and  it  was  insisted  in  their 
behalf  that  inasmuch  as  they  knew  nothing  of  the  plaintiff's 
mortgage  and  had  no  notice  of  its  existence  at  the  time  that 
they  took  the  second  mortgage,  which,  being  first  recorded, 
became  the  first  lien  under  the  provisions  of  the  Beal  Prop- 
erty Law.  (Sec.  241.)  It  is  there  declared  that  a  conveyance 
not  recorded  ''  is  void  as  against  any  subsequent  purchaser  in 
good  faith  and  for  a  valuable  consideration  from  the  same  ven- 
dor, •*  *  *  of  the  same  real  property,  *  *  *  whose 
conveyance  is  first  duly  recorded,"  and  the  term  "  conveyance" 
includes  a  mortgage.  The  two  mortgages  were  executed  by 
the  same  vendor,  and  the  trial  court  found  as  a  fact  that  the 
later  mortgage  was  given  to  secure  a  pre-existing  indebtedness 
and  that  no  new  consideration  was  imported  into  the  transac- 
tion. It  was  admitted  at  the  Appellate  Division  that  the  only 
question  in  the  case  was  whether  this  finding  was  supported  by 
evidence,  for  if  the  sole  purpose  of  the  second  mortgage  was  to 
secure  an  antecedent  debt,  then  Morse  &  Sons  were  not  mort- 
gagees for  a  valuable  consideration  within  the  meaning  of  the 
Recording  Act. 

The  learned  Appellate  Division  reversed  the  judgment  ren- 
dered at  the  Trial  Term  in  favor  of  the  plaintiff,  and  it  is 
stated  in  the  order  that  the  reversal  was  upon  the  law  and  the 
facts  and  that  a  new  trial  should  be  ordered.  This  court, 
therefore,  has  no  power  to  review  the  order  or  the  judgment 
entered  thereon,  unless  it  appears  that  there  was  no  question 
of  fact  in  the  case  upon  which  the  learned  Appellate  Division 
could  properly  have  reversed  the  judgment.  That  is  really 
the  only  question  that  this  appeal  presents.  The  defendants 
Morse  &  Sons  gave  proof  at  the  trial  tending  to  show  that 
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Fleckenstein,  the  vendor,  who  executed  the  two  mortgages 
owed  them  a  debt  amounting  to  $2,700  at  the  date  of  the 
execution  of  their  mortgage ;  that  the  debt  had  been  duo 
since  tlie  month  of  April  or  May  preceding  and  that  they 
were  pressing  him  for  payment,  'the  evidence  tended  to  show 
that  on  that  day  he  gave  to  them  a  note  for  $1,350,  due  in 
one  month,  secured  by  the  mortgage  in  question  for  a  like 
sum  on  the  premises  described  in  the  complaint,  and  the  residue 
of  tlie  debt  was  secured  in  another  way.  The  question  is  whether 
this  transaction  gave  to  the  defendants  Morse  &  Sons  the 
character  of  boria  fide  purchasers  or  mortgagees  within  the 
meaning  of  tlie  Recording  Act.  It  will  be  seen  that  by 
receiving  the  debtor's  note  and  balancing  the  account  against 
him  on  their  books  they  extended  the  time  of  payment. 
That  is  to  say.  they  disabled  themselves  from  suing  upon  the 
debt  for  one  month  from  the  date  of  the  note  and  mortgage, 
and  hence  further  credit  was  given. 

Under  the  authorities  we  think  that  a  new  element  or  con- 
sideration was  imported  into  the  transaction  between  the 
parties  ;  that  is  to  say,  by  the  extension  of  time  upon  the  pre- 
existing debt  and  the  taking  of  security  to  be  enforced  at  the 
end  of  that  time.  The  law  upon  this  question  is  thus  stated 
in  Jones  on  Mortgages  (§  459) :  *'  The  giving  of  further  time 
for  the  payment  of  an  existing  debt  by  a  valid  agreement, 
for  any  period  however  short,  though  it  be  for  a  day  only,  is 
a  valuable  consideration  and  is  sufficient  to  support  a  mortgage 
as  a  purcliase  for  a  valuable  consideration."  It  was  clearly  com- 
petent for  the  learned  court  below  on  the  hearing  of  the  appeal 
to  decide  upon  the  evidence  in  the  case  that  just  such  an  agree- 
ment  was  made  as  the  consideration  for  the  mortgage  last  exe- 
cuted but  first  recorded  and  hence  the  revereal  upon  the  law  and 
the  facts.  The  adjudicated  cases  that  deal  with  the  question  as 
to  what  constitutes  a  valuable  consideration  in  such  a  case  as  this 
aye  not  very  clear  or  satisfactory,  and  it  may  be  said  that  they 
are  in  some  respects  apparently  conflicting  and  contradictory. 
It  must  be  borne  in  mind,  however,  that  they  deal  with  the 
question  in  various  aspects.     Sometimes  the  question  arises 
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between  the  immediate  parties  to  the  tmnsaction,  sometimes 
with  respect  to  negotiable  paper  and  the  rights  of  sureties 
claimed  to  have  been  discharged  by  some  extension  of  time, 
and  again  with  respect  to  the  rights  of  subsequent  purchasers, 
as  in  the  case  at  bar.  It  is  safe  enough  to  say  that  the  general 
trend  of  the  cases  and  the  consensus  of  opinion  supports  the 
rule  or  principle  above  stated.  I  have  not  been  able  to  find 
any  case  where  it  has  been  lield  that  such  a  transaction  as 
appears  in  this  record  does  not  constitute  a  valuable  con- 
sideration, and  the  absence  of  cases  upon  the  precise  point 
that  could  be  regarded  as  conclusive  is  doubtless  due  to  the 
fact  that  for  many  years  the  rule  above  stated  has  been  uni- 
versally accepted  and  acted  upon  by  the  bench  and  the  bar  tis 
the  law  in  this  state.  Perhaps  none  of  the  cases  to  which  I 
will  now  refer  is  perfectly  in  point  or  conclusive  of  the  ques- 
tion, but  they  all  show  the  general  trend  of  the  discussion, 
and,  as  I  think,  plainly  recognize  the  rule  as  I  have  stated  it 
above.  {Cary  v.  W7dte,  52  JS'.  Y.  138;  Breed  v.  National 
Bank  of  Auburn^  57  App.  Div.  468  ;  affirmed,  without  opinion, 
171  N.  Y.  648  ;  Ilullard  v.  Gurney,  64  N.  Y.  457 ;  TenEyck 
v.  Witbeck^  135  N.  Y.  40,  48 ;  Mechanics  (&  Farmers^  Bank 
V.  Wixson,  42  N.  Y.  438 ;  Pratt  v.  Coman,  37  N.  Y.  440 ; 
Brown  v.  Leavitt^  31  N.  Y.  113;  Westbrook  v.  Gleason^  79 
N.  Y.  23 ;  Weaver  v.  Barden,  49  N.  Y.  286 ;  DeLancey  v. 
Stearns,  66  N.  Y.  157;  Meltzer  v.  Doll,  91  N.  Y.  365; 
Majjer  v.  HeideUbach,  123  K  Y.  332.)  Therefore,  we  hold 
that  where  a  party  gives  a  valid  extension  of  the  time  of  pay- 
ment of  a  pre-existing  debt  and  takes  a  mortgage  as  security 
for  the  same,  that  he  is  thereby  constituted  and  given  the 
character  of  a  bona  fide  .purchaser  for  a  valuable  considera- 
tion, within  the  meaning  of  the  Recording  Act. 

So  the  re*l  question  in  this  case  is  whether  there  was  a 
question  of  fact  and  whether  the  Appellate  Division  had  the 
right  to  reverse  the  finding  of  the  trial  court  that  there  was 
no  consideration  for  the  defendant's  mortgage,  except  a  pre- 
existing debt.  It  is  quite  clear  that  the  proof  given  by  the 
junior  mortgagee  tended  to  show  that  there  was  something 


1905.]  Russell  v.  St.  Mart.  355 


N.  Y.  Kep.]  Statement  of  case. 


more  in  the  consideration  of  tlie  mortgage  than  the  mere 
existence  of  a  precedent  debt.  That  is  to  say,  that  there  was 
a  valid  agreement  between  tlie  debtor  and  the  creditor  to 
extend  the  time  of  payment,  and  that  the  creditor  surrendered 
the  right  to  sue  during  the  period  of  extension.  The  learned 
court  below  determined  that  the  finding  of  the  trial  court  was 
against  the  evidence,  and  hence  it  reversed  the  judgment  upon 
the  law  and  the  facts.  This  court  cannot  say  that  there  was 
any  error  in  that  determination,  and  so  the  order  appealed 
from  must  be  affirmed  and  judgment  absolute  ordered  for 
defendants  on  the  stipulation,  with  costs. 

CuLLEN,  Ch.  J.,  Gray,  Bartlett,  Haight,  Vann  and 
Werner,  JJ.,  concur. 

Ordered  accordingly. 


Frank  S.  Russell,  Respondent,  v.  Alphonse  St.  Mart  et  al., 

Appellants. 

1.  Chattel  Mortgage — When  Given  by  Two  Mortgagors  Resid- 
ing IN  Different  Places,  Mortgage  Is  Void  under  the  Statute  (L. 
1833,  Ch.  279,  §  1)  Unless  Filed  in  Both  Places.  Where  a  chattel 
mortgage  to  secure  part  of  the  purchase  price  of  the  mortgaged  property 
is  given  hy  the  members  of  Sr  firm,  who  reside  in  different  places  and  the 
mortgage  is  filed  in  the  town  and  county  where  the  property  is  situated 
aud  one  of  the  partners  resides,  but  is  not  filed  in  the  city  and  county 
where  the  other  partner  resides,  the  mortgage  is  thereby  rendered  void, 
under  the  statute  (L.  1833,  ch.  279,  §  1),  as  against  the  creditors  of  the 
mortgagors,  and  as  against  subsequent  purchasers  and  mortgagees  in 
good  faith;  and  the  fact  that  the  mortgagee,  acting  upon  tlie  erroneous 
assumption  that  the  mortgage  was  due,  when  it  was  not,  tcok  p;>ssession 
of  the  property,  but  not  under  the  safety  clause,  sold  it  under  an  attempted 
foreclosure  and  bid  it  in  himself,  gives  him  no  title  to  the  property  as 
against  existing  creditors  of  the  mortgagors  lawfully  claiming  the  same. 

2.  Same —  Rights  of  Subsequent  Mortgagees  Holding  Mortgage 
ON  Same  Property  as  Security  for  Guaranteeing  Note  Made  by 
MoHTGAGORS.  Where  the  guarantors  of  a  note  made  by  such  mortgagors, 
in  pursuance  of  an  agreement  made  at  the  time  of  guaranty,  subsequently 
take  a  mortgage,  due  on  the  date  the  note  became  due,  upon  the  same 
property  as  security  for  their  liability  as  guarantors,  and  thereafter,  and 
upon  the  default  of  tlie  makers,  pay  the  note,  they  are,  even  assuming 
that  they  are  not  mortgagees  in  good  faith,  creditors  of  the  mortgagors 
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holding  an  instrument,  whicb,  as  the  contract  of  the  parties*  entitles  them 
to  take  possession  of  the  mortgaged  property,  and  they  are  not  liable  to 
the  first  mortgagee  as  for  a  conversion  of  the  property. 
Buasell  v.  St.  Marl,  83  App.  Div.  543,  reversed. 

(Argued  January  17,  1905;  decided  January  31,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  15,  1903,  reversing  a  judgment  in  favor  of  defendants 
entered  upon  the  report  of  a  referee  and  granting  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Alexander  Neiah  for  appellants.  Upon  the  maturity  and 
payment  by  defendants  of  the  note  on  February  26,  1901, 
which  their  mortgage  was  given  to  secure,  every  interest  which 
Burtch  &  Burgess  or  either  of  them  had  in  the  mortgaged 
property  ceased  and  vested  in  the  defendants.  {Moore  v.  P. 
T,  Co.,  133  N.  Y.  148 ;  Bragilman  v.  Dane,  69  N.  Y.  69 ; 
Manchester  v.  Tihhetts,  121  N.  Y.  223  ;  Stej}hefi8  v.  Perrine, 
143  N.  Y.  476.)  The  plaintiflPs  debt  not  being  due  he  had  no 
legal  authority  to  take  possession,  except  under  the  safety  clause 
based  upon  a  good  faith  belief  that  danger  existed  and  show- 
ing grounds  for  such  belief  when  it  became  a  question  of  fact. 
{Haiover  v.  BeU,  19  N.  Y.  Supp.  612;  Hyer  v.  Sutton,  59 
Hun,  40 ;  Hathaway  v.  Brayman,  42  N.  Y.  322.)  The 
plaintiff's  mortgage  not  having  been  tiled  according  to  law  was 
void  as  affainst  the  defendants  who  were  creditors  of  themort- 
gagors.  {Stewart  v.  Piatt,  101  U.  S.  731  ;  Bueh  v.  Geraty, 
59  N.  Y.  Supp.  249  ;  Karst  v.  Gane,  136  N.  Y.  316.)  The 
mortgagors  having  failed  to  pay  the  note  when  it  matured, 
the  defendants  were  obliged  to  and  did  pay  the  same,  thei-e- 
upon  the  inchoate  obligation  ripened  into  an  enforceable 
demand  and  they  became  creditors  of  the  mortgagors  as  of 
that  time.  {Bueh  v.  Geraty,  ZQ  Misc.  Rep.  161;  Karat  v. 
Gane,  136  N.  Y.  316.) 

James  Wright  for  respondent.  The  defendants'  mortgage 
was  given  for  a  pre-existing  debt  and  they  were  not  subse- 
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quent  mortgagees  in  good  faith.  (Harder  v.  Plass^  57  Hun, 
540 ;  Wood  v.  liohinson^  22  N.  Y.  567 ;  Ariiold  v.  Patrick^ 
6  Paige,  310;  Button  v.  Rathboiu,  126  N.  V.  187;  66  N.  Y. 
116;  Du^enhunj  v.  Ilulhert,  59  N.  Y.  541  ;  58  N.  Y.  73; 
55  N.  Y.  456 ;  Thompson  v.  Fa;i  T W/^€«,  27  N.  Y.  580 ; 
Van  Ileusen  v.  Raddiff^  17  N.  Y.  583 ;  Bar  v.  CTa/i^,  65 
Barb.  286.)  Tlie  defendants  were  not  in  a  position  to  take 
this  plant  from  the  actual  possession  of  plaintiff.  {Thompson 
V.  Van  Vechten,  27  N.  Y.  568:  Southard  v.  Brenner^  72 
K  Y.  424;  Bowdish  v.'Page,  153  N.  Y.  104.) 

Bartlett,  J.  The  plaintiff  seeks  in  this  action  to  recover 
damages  of  the  defendants  for  the  alleged  conversion  of  a 
printing  plant  used  in  publishing  a  weekly  paper  at  the  vil- 
lage of  Hancock,  in  the  county  of  Delaware. 

The  material  facts  out  of  which  this  litigation  arises  are  as 
follows :  The  lirm  of  Burtch  and  Burgess,  in  contemplation 
of  publishing  a  newspaper  at  Hancock,  applied  to  the  defend- 
ants on  or  about  the  26th  day  of  November,  1900,  to  guaran- 
tee the  payment  of  their  note  for  S  100.00,  representing  to 
them  that  they  had  purchased  and  paid  for  a  printing  plant 
and  were  about  to  remove  the  same  to  Hancock ;  that  when 
this  was  done  they  would  give  to  defendants  a  first  chattel 
mortgage  thereon  as  security.  The  defendants  thereupon 
guaranteed  the  said  note. 

On  the  3rd  day  of  December,  1900,  at  Port  Byron,  N.  Y., 
the  plaintiff  sold  this  printing  plant  to  Burtch  and  Burgess  at 
the  agreed  price  of  $600.00 ;  the  sum  of  $100.00  was  paid  at 
that  time  and  a  chattel  mortgage  given  lipon  the  -property 
to  secure  the  balance  of  $500.00,  payable  on  the  3rd  day  of 
December,  1901.  Burtch  and  Burgess  removed  this  pro})erty 
to  Hancock,  and  on  the  21st  of  December,  1900,  executed  and 
delivered  to  the  defendants  a  chattel  mortgage  thereon,  due 
on  the  26th  day  of  P'ebruary,  1901,  to  secure  them  as  such 
guarantors.  The  note  guaranteed  by  the  defendants  was  not 
paid  when  due  on  the  26tli  of  February,  1901,  and  was  taken 
up  by  them. 
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It  appears  tlfat  at  the  time  of  the  execution  and  delivery  of 
tlie  plaintiff's  chattel  mortgage  Burgess  resided  at  the  city  of 
Auburn,  in  the  county  of  Cayuga,  and  Burtch  at  Hancock. 
This  mortgage  was  tiled  only  in  the  town  of  Hancock. 

The  business  of  publishing  the  newspaper  turned  out  to  be 
unsuccessful,  and  on  the  1st  of  March,  1901,  the  plaintiff,  by 
his  agent,  went  to  tlie  town  of  Hancock,  pui*8uant  to  the  sug- 
gestion of  Burtch,  and  took  possession  of  the  property  in 
order  to  foreclose  his  chattel  ntortgage,  the  latter  delivering 
to  him  the  keys  of  the  rooms  in  which  it  was  located. 

On  the  7th  of  March,  1901,  the  plaintiff  sold  this  property 
under  an  attempted  foreclosure  of  his  chattel  mortgage,  and 
the  same  was  bid  in  by  the  plaintiff.  The  property  remained 
in  the  same  place  until  the  29th  of  March,  1901,  when  plain- 
tiff sought  to  remove  the  same,  but  on  tliat  day  the  defend- 
ants took  the  possession  of  it  under  their  past  due  mortgage. 
Thereupon  the  plaintiff  began  this  action  for  conversion,  as 
the  alleged  owner  of  the  property.  The  issues  were  referred 
and  resulted  in  a  judgment  dismissing  the  complaint.  The 
Appellate  Division  reversed,  with  a  divided  court,  upon  ques- 
tions of  law  only,  the  facts  having  been  examined  and  no  error 
found  tlierein. 

The  reversal  is  based  on  a  single  question  of  law,  whether 
the  action  of  the  defendants  on  the  29th  day  of  March,  1901, 
in  taking  possession  of  the  property  in  question  under  their 
past  due  mortgage  was  lawful. 

As  between  Burtch  and  Burgess  and  the  defendants,  the 
latter,  having  paid  the  note  they  had  guaranteed  and  their 
mortgage  being  due,  were  proceeding  strictly  within  their 
legal  fights.  The  question  then  arises,  what  was  the  legal 
position  of  the  plaintiff  on  the  1st  day  of  March,  1901,  when 
he  took  possession  of  the  property,  and  a  week  later  under- 
took to  make  title  under  a  foreclosure  of  his  mortgage  ? 

The  referee  expressly  found  on  sufficient  evidence  that  the 
plaintiff  did  not  take  possession  under  the  danger  or  unsafe 
clause  in  the  mortgage,  but  acted  on  the  erroneous  assumption 
of  his  agent  that  the  mortgage  was  due  and  could  be  fore- 
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closed.     Tlie  fact  was  that  the  mortgage  was  not  due  until 
the  following  December,  1901. 

There  is,  however,  an  underlying  fact  that  rendered  this 
seizure  of  the  property  by  the  plaintiff  unauthorized  in  law. 
The  failure  to  file  his  mortgage  in  Auburn,  county  of  Cayuga, 
where  Burgess,  one  of  the  mortgagors,  resided,  rendered  it 
absolutely  void  as  to  these  defendants.  (Laws  of  1833,  chap. 
279,  §  1.)  The  non-filing  of  a  chattel  mortgage,  under  the 
provisions  of  this  statute,  -  renders  it  absolutely  void  "  as 
against  the  creditors  of  the  mortgagor,  and  as  against  subse- 
quent purchasers  and  mortgagees  in  good  faith." 

The  learned  referee  rested  his  decision  upon  the  ground 
that  the  defendants  were  creditors  of  tiie  mortgagors. 

It  is  urged  on  behalf  of  the  plaintiff,  although  vigorously 
controverted  by  defendants,  that  the  defendants  are  not  mort- 
gagees in  good  faith  under  the  statute,  as  their  mortgage  was 
given  to  secure  a  precedent  debt ;  that  is,  they  guaranteed  the 
note  on  the  26th  of  November,  1900,  and  the  mortgage  to 
secure  the  same  bears  date  the  21st  of  December,  1900.  We 
assume,  without  deciding  it,  that  the  defendants  are  not  mort- 
gagees in  good  faith. 

This  court  held  that  the  failure  to  file  a  chattel  mortgage, 
where  there  is  no  change  of  possession  of  the  mortgaged 
property,  renders  it  void  as  to  then  existing  creditors  of  the 
mortgagor,  and  the  mortgagee  cannot  thereafter  acquire  title 
to  property  by  taking  possession  and  selling  the  same  under 
the  mortgage  and  bidding  it  off  on  the  sale,  and  this,  although 
the  mortgage  was  given  in  good  faith  to  secure  an  actual 
indebtedness.  {Ste2)hens  v.  Pery'ine^  143  N.  Y.  476.)  It  fol- 
lows that  the  plaintiff,  armed  with  a  chattel  mortgage  not 
properly  filed,  not  due  and  not  exercising  his  right  under  the 
safety  clause,  in  taking  possession  of  the  property  was  a  mere 
trespasser. 

It  is  argued  on  behalf  of  the  plaintiff  that  at  the  time  the 
defendants  took  possession  of  the  property  under  their  chattel 
mortgage,  they  were  simple  contract  creditors  and  in  no  posi- 
tion to  attack  the  plaintiff's  mortgage  or  possession.     This 
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court  has  lield  that  a  simple  contract  creditor  is  as  much  within 
the  protection  of  the  statute  as  a  creditor  whose  debt  has  been 
merged  in  a  judgment.     {Karat  v,  Gcuie^  136  N.  Y.  316,  323.) 

The  defendants  were,  as  matter  of  fact,  not  in  the  position 
of  simple  contract  creditors  on  the  29th  day  of  March,  1901, 
when  they  seized  this  property,  as  events  subsequent  to  the 
execution  and  delivery  of  the  mortgage  had  changed  their 
position.  Their  mortgage  having  fallen  due  on  the  26th  of 
February,  1901,  and  they  having  paid  the  note  which  matured  at 
that  time  they  became  creditors,  holding  an  instrument  which, 
as  the  contract  of  the  parties,  entitled  them  to  take  imme- 
diate possession  of  the  property.  The  right  of  the  defend- 
ants to  do  this  was  as  absolute  as  that  of  a  simple  contract 
creditor  who  had  proceeded  to  final  judgment  and  execution. 

It  follows  that  the  taking  possession  of  the  property  by  the 
defendants  on  the  29th  of  March,  1901,  was  fully  author- 
ized in  law,  and  the  complaint  of  the  plaintiff  was  properly 
dismissed. 

We  have  examined  the  exceptions  presented  by  the  respond- 
ent in  his  brief  and  iind  no  reversible  error. 

The  order  appealed  from  should  be  reversed,  and  the  judg- 
ment entered  upon  the  report  of  the  referee  in  favor  of  the 
defendants  affirmed,  with  costs  in  all  courts. 

CuLLKN,  Ch.  J.,  Gray,  O'Briex,  Haight,  Vann  and 
Werner,  JJ.,  concur. 

Order  reversed,  etc. 

William  E.  T.  Smith  et  al.,  Respondents,  v.  John  J.  Bart- 

LETT,  Appellant. 

Will  —  When  Devises  of  L.\nds  on  Both  Sides  of  a  Navigable 
River  Carkv  Title  to  the  Thkkao  op  the  Stream.  Sepamte  devises 
of  lanls  upon  the  east  and  west  sides  of  a  river  where  the  devisor  owns 
the  lands  under  the  water  thereof,  in  the  ab'^nce  of  any  chuisc  limiting 
them  to  the  banks  of  the  river,  carry  the  (itle  to  the  center  or  thread  of  the 
stream,  aUhough  the  river  is  navigable  and  the  tide  ebbs  and  flows  therein. 

Smith  y.  Barileit,  79  App.  Div.  174,  reversed. 

(Argued  January  24,  1905;  decided  February  3,  1905.) 
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AppKAr.  from  a  judgment  of  the  Appellate  Division  of  tlie 
Supreme  Court  in  tlie  second  judicial  department,  entered 
January  26,  1903,  affirming  a  judgment  in  favor  of  plaintiflEs 
entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Jesse  Johnson  for  appellant.  A  conveyance  of  property 
bounded  by  a  street  or  by  a  stream  carries  title  to  the  center, 
when  the  grantor  owns  so  far.  (2  Devlin  on  Deeds  [2d  ed.], 
§  1028a;  Gould  on  Waters  [3d  ed.],  §  195;  Farnham  on 
Waters,  2523,  2624,  §  859;  Low  v.  TibhitU,  72  Me.  92; 
Lapish  V.  Bangor  Bank^  8  Greenl.  85 ;  Pike  v.  Monroe^  36 
Me.  309 ;  Doane  v.  Wilfcuti,  5  Gray,  328 ;  Adams  v.  Froth- 
ingluiin^  3  Mass.  352  ;  SUyrer  v.  Freeman^  6  Mass.  435  ;  Corny 
vwnwealth  \\  Alger ^  7  Cush.  53;  Hathaway  v.  Wilson^  123 
Mass.  359 ;  Litchfield  v.  Scituates  136  Mass.  39  ;  City  of  Bos- 
ton V.  Bichardson^  105  Mass.  351 ;  Sage  v.  Mayor^  etc.,  154 
N.  Y.  61 ;  Wheeler  v.  Splnola,  54  N.  Y.  377.)  There  is 
nothing  in  the  language  of  the  devise  under  which  defendant 
claims  to  rebut  the  presumption  that  title  was  thereby  granted 
to  the  center  of  the  stream.  {Luce  v.  Carl-ey,  24  Wend.  450 ; 
PoU^^r  v.  Boyce,  73  App.  Div.  383 ;  Lazier  v.  iV.  Y.  C.  R. 
R,  Co,,  42  Barb.  465 ;  Matter  of  Cathedral  Parkway,  20 
App.  Div.  404;  Tinker  v.  M.  FL  Ry,  Co.,  81  Hun,  591; 
McGruden  v.  R,  Ry,  Co,,  25  N.  Y.  Supp.  114;  Bissellw 
N,  Y,  C,  R,  R.  Co.,  23  N.  Y.  61 ;  Perrin  v.  xV.  Y.  C.  R. 
R.  Co,,  30  N.  Y.  120;  Shermm  v.  McKeon,  38  N.  Y.  266; 
Matter  of  Ladue,  118  N.  Y.  221 ;  Gonverneur  v.  iV^.  /.  Co., 
134  N.  Y.  355 ;  Ilabberinan  v.  Baker,  128  N.  Y.  253 ;  MeTi- 
iiessy  v.  Mnrdock,  137  N.  Y.  317.)  This  entire  river  cannot 
be  attached  to  the  land  devised  to  the  sons  by  reason  of  the 
word  "appurtenances"  contained  in  the  devise  to  one  of 
them.  {Aiken  v.  Wasson,  24  N.  Y.  482  ;  Coffin  v.  Reynolds, 
37  N.  Y.  640:  Jax^kson  v.  Hathaway,  15  Johns.  447;  Ogden 
V.  Jennings,  62  N.  Y.  526 ;  Armstrong  v.  Dubois,  90  N.  Y, 
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95;    Lawrence  v.   Whitney^  115   N.   Y.  410;    WoodhuU  v. 
Rosenthal,  61  N.  Y.  382.) 

Clarence  G.  T,  Smith  for  respondents.  Connecticnt  river 
being  a  navigable  stream,  the  west  bank  of  said  river  was  the 
east  boundary  in  the  devise  to  Colonel  Smith's  daughters, 
Jeane  and  Glory  ana,  in  which  he  devised  to  them  "  all  my 
land  and  meadow  on  ve  west  side  of  Connecticut  or  Sebornuck 
river,  beginning  at  the  head  of  Yaphank,  and  by  a  north  line 
until  it  comes  again  to  ye  river,  as  in  my  patent  set  forth.'' 
{Still/nan  v.  Burfundy  21  App.  Div.  15;  3  Kent's  Comm. 
427 ;  Attorney-General  v.  Chatnbera,  4  De  G.,  M.  &  G.  206 ; 
Howard  v.  Ingersoll,  13  How.  [U.  S.]  381 ;  United  States  v. 
Pacheco,  2  Wall.  587;  Wlswall  v.  Hall,  3  Paige,  313  ;  Mar- 
gan  v.  King,  30  Barb.  9 ;  People  v.  Canal  Appraisers,  33 
N.  Y.  465;  HaUeg  v.  McCorm.ich,'\Z  N.  Y.  296;  Ex  parte 
Jennings,  6  Cow.  518  ;  Angell  on  Tide  Waters,  73  ;  Smith  v. 
City  of  Rochester,  92  N.  Y.  463;  Sage  v.  Mayor,  etc.,  154 
N.  Y.  69.)  The  devises  under  Colonel  Smith's  will  to  his 
sons  William  Henry  and  Charles  Jeffery  are  suificiently  broad 
to  include  the  premises  in  question,  and  particularly  under 
the  words  "  with  all  other  appurtenances."  {Archibald  v. 
iV.  Y.  C  i&  H.  li.  li,  IL  Co.,  157  N.  Y.  578 ;  Wetmore  v. 
IWl',  CS  How.  Pr.  54 ;  Jackson  v.  White,  8  Johns.  47 ;  1 
Jarman  on  Wills  [6th  Am.  ed.],  754;  Otis  v.  Smith,  9  Pick. 
223 ;  Hfich  v.  Neioton,  1  Bos.  &  P.  53 ;  U.  S.  v.  Harris,  1 
Sumn.  [L\  S.]  37.) 

HAionr,  J.  This  action  was  brought  to  determine  the 
ownership  of  the  lands  under  water  of  the  west  half  of  Con- 
necticut or  Carman's  river  on  Long  Island.  The  plaintiffs  are 
the  owners  of  the  upland  on  the  east  side  of  the  river  and  the 
defendant. is  the  owner  of  that  abutting  upon  the  lands  in 
dispute  upon  the  west  side  of  the  river.  The  property  in 
question  is  a  portion  of  the  land  included  in  the  patent  to 
Colonel  William  Smith  from  Colonial  Governor  Fletcher, 
dated  October  9,  1693,  which  conveyed  to  him  a  large  tract  of 
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land  on  both  sides  of  Long  Island  in  the  town  of  Brookhaven, 
including  that  nnder  water,  and  was  bounded  on  the  west  bj 
"  the  westerniost  bank  of  a  river  called  East  Connecticut,  and 
soe  along  the  banke  of  the  sd  river  to  a  3reek  running  out  of 
tlie  sd  river,  called  Yaphanke,  and  soe  along  the  southwest 
bank  of  ye  sd  creek  unto  its  head,  the  whole  creek  included, 
to  a  marked  pine  tree  at  ye  head  of  ye  sd  creek,  and  soe  in  a 
direct  nortli  lyne  until  it  comes  to  the  bank  of  Connecticut 
River  aforesd  to  a  marked  tree  on  the  west  syde  of  said 
river."  On  the  23d  day  of  April,  1704,  Colonel  William 
Smith  executed  his  last  will  and  testament,  which  is  recorded 
in  the  surrogate's  office  of  the  city  and  county  of  "New  York_ 
The  respective  parties  hereto  claim  title  under  this  will  and 
their  rights  must  be  determined  upon  the  construction  tliat 
should  be  given  to  its  provisions.  After  making  various 
devises  of  real  estate  to  his  other  children,  he  devised  to  his 
son  William  Henry  Smith  as  follows :  "  After  his  mother's 
death  my  house  on  the  south  side  of  this  island  within  the 
mannor  of  St.  Georges  which  stands  on  Sebornucke  Neck  with 
a  full  inoyety  or  halfe  part  of  all  my  land  and  meadow  on  the 
south-side  of  this  island  wuthin  my  mannor  of  St.  Georges 
afforesd  and  being  esteward  of  Connecticut  or  Sebormuck 
River  with  an  entire  moytie  of  my  beach  from  Cupswogegut 
Easteward  to  the  head  of  Longe  Cove  Westward  *  *  * 
with  one  en  tyre  riglit  of  commondage  &  to  all  future  divis- 
sions  of  undivided  land  wch  shall  or  may  hereafter  acrew  due 
to  the  sd  acomodacon  which  land  premises  with  all  other 
apurtinances  my  will  is  that  hee  the  said  William  Henry 
his  heirs  executors  administrators  or  assigns  shall  have 
hould  and  enjoy  forever."  The  other  half  was  devised 
to  his  son  Charles  Jeffery  Smith,  with  the  proviso  that  if  he 
should  die  under  age  and  without  issue  the  whole  should  go  to 
William  Henry.  Charles  JeflFery  did  die  under  age  and  with- 
out issue,  and  thereby  William  Henry  Smith  became  vested 
with  the  whole  of  the  property  so  devised.  He  also  devised 
to  his  youngest  daughters  Jcane  and  Glory  ana  to  be  equally 
divided  between  them  "all  my  land  and  meadow  on  ye  west 
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side  of  Connecticut  or  Sobomuck  River  beginning  at  tliehead 
of  Yaptianeck  and  by  a  north  line  until  it  comes  again  to  ye 
river  as  in  my  patent  set  forth." 

The  trial  conil;  lias  found  as  a  fact  that  the  Connecticut 
river  was  a  navigable  stream,  in  which  the  tide  ebbed  and 
flowed,  and  then  construes  the  will  to  the  eflfect  that  it  was  the 
intention  of  the  testator  to  limit  the  eastern  boundary  of  the 
land  devised  to  the  daughters  to  the  western  bank  of  the  river 
at  high-water  mark  ;  tliat  the  testator  intended  to  dispose  of 
all  of  his  real  property  and  did  not  intend  to  die  intestate  as  to 
any  part  thereof,  and  that  the  lands  under  the  waters  of  the 
river  passed  to  his  son  William  Henry  under  what  is  denomi- 
nated as  tlie  devise  of  the  residue. 

For  the  purposes  of  this  case  we  may  assume  that  the 
devise,  so  called,  is  sufficientlv  broad  to  vest  in  the  son  William 
Henry  all  of  the  lands  on  the  south  side  of  the  island  not 
otherwise  devised  and  disposed  of  by  the  will,  and  that  it 
includsd  all  of  the  lands  under  water  of  the  Connecticut  river 
below  Yaphank  creek,  so  that  his  western  boundary  is  the 
western  bank  of  the  river,  as  described  in  the  patent  of  the 
testator,  and  that  the  testator  intended  to  dispose  of  all  of  his 
real  property  by  his  will. 

The  question  remaining  is  as  to  what  the  testator  intended 
to  devise  to  the  sons  named  and  to  the  daughters.  It  will  be 
observed  that  to  these  sons  he  gave  that  which  was  on  the 
east  side  of  the  river,  and  unto  the  daughters  he  devised  that 
which  was  upon  the  west  side  of  the  river  above  Yaphank 
creek,  where  he  was  the  owner  of  the  lands  upon  both  sides. 
Neither  the  devise  to  the  sons  or  to  the  daughtei*s  is  bounded 
upon  the  bank  of  the  river.  It  was,  doubtless,  the  rule  at 
coimnon  law  tliat  in  patents  or  grants  from  the  king,  bounded 
upon  the  higli  seas  or  navigable  streams  in  which  the  tide 
ebbed  and  flowed,  the  high-water  mark  was  deemed  the  bound- 
ary line,  leaving  the  tideway  and  the  lands  under  the  waters 
still  in.  the  crown  for  the  use  and  benefit  of  the  public.  But 
the  king  had  the  power,  for  commercial  and  other  purposes,  to 
make  grants  of  lands  under  water  to  the  abutting  owners  of 
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the  uplands,  subject  to  the  public  easement  of  navigation,  and 
«nch  we  understand  to  be  the  power  of  our  commissioners  of 
the  land  office  in  this  state.  The  devise  to  these  children  of 
lands  upon  the  east  side  and  upon  the  west  side  of  this  river, 
in  the  absence  of  any  clause  limiting  it  to  the  banks  of  the 
river,  were  it  a  fresh  water  stream,  undoubtedly,  would  be  con- 
strued to  carry  the  title  to  the  center  or  the  thread  of  the  stream. 
{Smith  v.  Citt/  cf  Rochester^  92  N.  Y.  463,  479  ;  Gouverneur 
v.  National  Ice  Co.^  134  N.  Y.  355,  and  see  authorities  there 
cited.)  But  because  of  its  being  a  river  in  which  the  tide 
ebbs  and  flows,  it  is  contended  that  the  devise  only  ran  to 
high- water  mark  upon  the  bank ;  this  would  be  the  rule  of 
construction  were  it  not  for  the  fact  that  the  crown  had  already 
granted  to  the  testator  the  lands  under  the  waters  of  this  river, 
thereby  vesting  in  him  the  power  to  convey  or  devise  the 
same.  In  such  a  case,  we  think  the  rul5  of  construction  as  to 
the  boundary  line  is  the  same  as  that  recognized  with  reference 
to  fresh  water  and  non-navigable  streams. 

In  Devlin  on  Deeds  (2d  ed.),  vol.  2,  section  1028A,  it  is 
stated  that  "  The  natural  presumption  where  a  deed  conveys 
land  bordering  on  a  stream  or  highway  is,  that  the  grantor 
means  to  convey  what  he  owns,  and  not  to  reserve  a  strip  of 
land  of  no  value  to  him,  but  the  loss  of  which  to  tiie  grantee 
might  be  productive  of  great  injury.  He  has  power  by  apt 
words  to  reserve  what,  and  as  much  as  he  pleases,  or  so  to 
frame  the  language  of  his  conveyance  as  to  limit  the  land  con- 
veyed to  the  line  of  the  stream  or  highway,  without  extend- 
ing further,  and,  in  all  such  cases,  courts  are  bound  to  give 
effect  to  his  expressed  intention.  But  in  the  absence  of 
words  showing  such  an  intention,  it  is  not  presumed  that  the 
grantor  intended  to  retain  in  himself  the  fee  to  the  street  or 
stream,  when  he  has  parted  with  the  adjoining  land.  There- 
fore, it  may  be  said  to  be  a  universal  rule,  that  a  deed  giving 
a  stream  as  a  boundary,  will  convey  title  to  the  center  of  the 
stream  or  to  low  or  high-water  mark,  depending  upon  how 
far  the  grantor's  title  extends.  By  such  a  description,  the 
grantor  will  convey  all  that  he  owns,  unless  a  contrary  intent 
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appeai-8  from  the  language  of  the  deed.  The  deed  is  taken 
most  strongly  against  the\  grantor  in  the  application  of  this 
rule,  and  courts  will  not  favor  the  presumption  that  he  has 
retained  title  to  the  bed  of  the  stream." 

In  Gould  on  Waters  (3d  ed.,  section  195)  the  principle  is 
stated  as  follows:  "When  riparian  estates  are  conveyed  the 
owner  may  reserve  the  land  under  water,  but  the  general  pre- 
sumption is  that  the  purchasers  title  extends  as  far  as  the 
grantor  owns,  in  loth  tidal  and  fresh  watsrs.  The  legal 
eflfect  of  the  conveyance  is  determined  by  the  terms  employed, 
and  cannot  be  controlled  by  parol  testimony,  unless  tiiere  is 
a  latent  ambiguity,  or  the  description  itself  is  rejected  as  false, 
or  tlie  identical  boundary  referred  to  in  the  conveyance  is  in 
dispute." 

In  3  Kent's  Commentaries  (last  edition,  433,  434)  the  chan- 
cellor says:  **It  may  be  considered  as  the  general  rule,  that 
a  grant  of  land  bounded  upon  a  highway  or  river  carries 
the  fee  in  the  highway  or  river  to  the  center  of  it,  provided 
the  grantor  at  the  time  owned  to  the  center  and  there  be  no 
words  or  specific  description  to  show  a  contrary  intent." 

In  4th  American  and  English  Encyclopaedia  of  Law  (823)  is 
the  following :  "  When  a  deed  describes  lands  so  bounded  by 
a  river,  which  is  navigable  in  fact,  the  \\^^^  prima  facie^  is, 
that  the  deed  conveys  as  far  as  the  grantor  owns."  And  see 
authorities  there  cited. 

In  the  case  of  Archibald  v.  N.  Y.  C,  c6  //.  R,  B,  li.  Co,  (157 
N.  Y.  574)  the  commissioners  of  the  land  office  had  conveyed 
the  lands  in  question  under  the  waters  of  the  Hudson  river  to 
the  upland  owner,  from  whom  the  plaintiflE  had,  through  one  • 
or  more  mesne  conveyances,  claimed  title.  It  was  held  that 
the  conveyance  to  her  of  the  adjacent  upland  was  intended 
to,  and  did  include  the  lands  under  water,  although  not  specifi- 
cally described.  (See,  also,  Oakes  v.  De  Lanceyy  71  Ilun,  49; 
affirmed,  143  N.  Y.  673 ;  Dunham  v.  Williams^  37  N.  Y. 
251). 

As  we  have  seen,  there  are  no  limitations  in  the  devise  to 
the  daughters  to  the  bank  of  the  river  at  either  high  or  low- 
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water  mark.  They  were  given  that  which  was  upon  the  west 
side  of  the  river  above  Yaphank  creek ;  to  the  sons  there  was 
given  that  which  was  eastward  of  tlie  river.  It  is  true  that 
the  defendant  has  not  been  able  to  trace  his  record  title  back 
to  tlie  daughters,  but  he  has  established  such  title  extending 
back  for  upwards  of  one  hundred  years  with  possession  there- 
under, which,  under  the  presumption  to  which  we  have  called 
attention,  extended  to  the  center  of  the  river.  Tlie  plaintiffs 
have  attempted  to  establish  a  record  title  to  the  lauds  in  dis- 
pute in  themselves,  but  in  this  we  think  they  have  failed. 
Above  the  point  where  the  Yaphank  creek  entered  the  river 
the  testator  owned  not  only  the  bed  of  the  river  but  the  lands 
upon  either  side.  He  had  the  power  to  devise  the  same,  per- 
haps subject  to  the  easement  of  navigation  by  the  public.  No 
reason  is  disclosed  why  ho  should  cut  oflE  his  daughtera  and 
deprive  them  of  the  use  of  the  river  adjacent  to  the  premises 
devised  to  them,  and  under  the  circumstances  disclosed  we 
think  there  was  no  intention  on  his  part  to  do  so.  We  think 
that  the  devise  to  the  sons  as  to  the  locality  in  question  ran 
to  the  center  of  the  river  and  that  the  daughters,  to  whom 
were  given  the  lands  upon  the  west  side,  also  became  vested 
with  the  title  to  the  center  of  the  stream. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Cdllen,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Vann  and 
Werner,  JJ.,  concur. 

Judgment  reversed,  etc. 


James  B.  Laroe  et  al.,  Appellants,  v.  Sugar  Loaf  Dairy 

Company,  Respondent. 

Accord  and  Satisfaction  —  Acceptance  op  Check  Accompanying 
Statement  Marked  "to  Check  in  Full."  The  mere  retention  and 
use  by  vendors  of  cbecks  accompanying  an  account  giving  the  amount  of 
goods  delivered,  and  the  price  therefor,  at  the  foot  of  which  appeared  the 
words  "to  check  in  fuU,"  does  not  constitute  an  accord  and  satisfaction 
where  it  appears  that  they  had  a  valid  contract  by  which  the  vendee  was 
bound  to  accept  the  goods  at  a  specified  price,  and  although  the  latter 
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repudiated  it,  it  coatiaiied  to  receive  the  goods  after  notiHcatioD  tliat  they 
were  delivered  solely   under  the  contract  and  at  the  price  stipulated 
therein,  and  if  it  sent  any  checks  it  would  receive  for  them  nothing  but 
credit  on  account.  . 
Laroe  v.  Sugar  Loaf  Dairy  Co.;  87  App.  Div.  585,  reversed. 

(Argued  January  25,  1905;  decided  February  8,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
November  23,  1903,  affirming  a  judgment  in  favor  of  defend- 
ant entered  Upon  a  verdict  directed  by  the  court. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

A.  IL  F.  Seeger  for  appellants.  Plaintiffs  had  shown  facts 
sufficient  to  go  to  the  jury  as  to  the  authority  of  defendant's 
secretary  to  make  the  contract  in  question.  {Tyler  v.  A.  A, 
S,  <&  Z.  Aasri.^  30  App.  Div.  404 ;  Powers  v.  jS.  IL  Z.  cfe  P. 
Co,j  23  App.  Div.  380 ;  Zee  v.  P.  C.  <&  M.  Co.,  56  How.  Pr. 
373 ;  TF.  IF.  Co.  v.  K  Mfg.  Co.,  21  Misc.  Rep.  79 ;  Cone  v. 
K  P.  Mills,  12  App.  Div.  314 ;  Minor  v.  M.  Bank,  26  U.  S. 
46 ;  Case  v.  C.  Nat.  Bank,  100  U.  S.  446 ;  Nat.  P.  Bank  v. 
G.  A.  M.  ^Y.  cfe  S.  Co.,  21  J.  ife  S.  367 ;  Smith  v.  M.  A.  F.  C. 
IL  Co.,  64  Hun,  639 ;  PeopU's  Bank  v.  M.  Nat.  Bank,  101 
U.  S.  181.)  Even  if  the  contract  was  originally  made  without 
authority  on  the  part  of  the  defendant,  the  same  was  ratified 
and  confirmed  by  the  defendant's  acts.  {Nutting  v.  K.  C.  F. 
P.  R.  Co.,  21  App.  Div.  72 ;  Moss  v.  R.  Z.  M.  Co.,  5  Hill,  137 ; 
Z.  L  R.  R.  Co.  v.  Marquand,  6  N.  Y.  Leg.  Obs.  160 ;  Castle  v. 
Zewis^  78  N.  Y.  131 ;  Scott  v.  M.,  etc.,  R.  R.  Co.,  86  N.  Y.  200 ; 
Davis  V.  II,  S.  Co.,  6  App.  Div.  166.)  The  plaintiffs'  claim 
is  a  liquidated  one,  the  amount  due  being  fixed  by  the  con- 
tract. {Nassoiy  v.  Tomlinson,  148  N.  Y.  330;  Fuller  v. 
Kemp,  138  X.  Y.  231 ;  Ryan  v.  Ward,  48  N.  Y.  205.)  Pay- 
ment of  a  less  sum  than  the  whole  amount  of  a  debt  will  not 
extinguish  it.  {Komp  v.  Raymond,  175  N.  Y.  102;  Ryan 
v.  Ward,  48  N".  Y.  204 ;  Zuddington  v.  BeU,  77  N.  Y.  143.) 
An  accord  and  satisfaction  is  not  conclusively  established  by 
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the  ovidence.  {Konip  v.  Raymond^  175  N.  Y.  102 ;  Bliss  v. 
S^hwartz^  65  N.  Y.  444;  Allison  v.  Ahendroth^  108  ls\  Y. 
470  ;  Bunge  v.  Koop^  48  N.  Y.  225  ;  liothschild  v.  Moshacher^ 
20  App.  Div.  167;  Jaffraij  v.  i>^//u>,  124  N.  Y.  164;  iVm 
V.  Cathcart,  89  X.  W.  Kep.  12;  Strode  v.  B.  T,  Co,,  23  Misc. 
liep.  358 ;  Shanleij  v.  Koehlei\  80  App.  Div.  566  ;  Abelson  v. 
Gordon,  74  I^s".  Y.  S.  li.  863  ;  Ley  man  v.  Minium,  17  Johns. 
169.)  Tlie  rendering  of  the  monthly  statements  of  account 
bj  defendant  to  the  plaintiffs  with  the  words  thereon  "  to 
check  in  fnll,"  and  with  a  check  for  tlie  amonnt  stated,  nnder 
the  circumstances  did  not  constitute  an  account  stated,  and 
does  not  bar  a  recovery  of  the  balance  due.  [E,  F.  B.  Co. 
V.  Prosser,  157  N.  Y.  289.)  It  was  I'eversible  error  for  the 
court  to  refuse  to  submit  the  several  questions  of  fact  to  the 
jury  upon  the  plaintiffs'  request,  and  to  direct  a  verdict  for 
the  defendant.     {Briggs  v.   Waldron,  83  N.  Y.  582.) 

John  J.  Beattie  for  respondent.  As  there  was  no  disputed 
question  of  fact  in  the  case,  it  was  the  duty  of  the  trial  court 
to  direct  a  verdict  in  favor  of  the  defendant.  {Bulger  v, 
Rosa,  119  N.  Y.  459;  Colt  v.  S.  A.  R.  R,  Co.,  49  is^  Y. 
671 ;  Bagley  v.  Bowe,  105  N.  Y.  171 ;  Logan  v.  Davidson, 
18  App.  Div.  353.)  The  plaintiffs  had  direct  notice,  prior  to 
the  making  of  the  alleged  agreement  w^ith  Knapp,  that  he 
was  not  authorized  to  make  the  contract  without  obtaininir 
authority  to  do  so  from  the  otiier  otHcers  of  tlie  company. 
{Alexandi-r  v.  CoAddwell,  S3  X.  Y.  480 ;  Jemlson  v.  Bank, 
122  X.  Y.  140 ;  Steplicn's  Law  of  Ev.  155 ;  2  Best  on  Ev. 
364 ;  F,  L.  <&^  T.  Co.  v.  Siefke,  144  X.  Y.  354.)  The  defend- 
ant repudiated  the  alleged  agreement  and  raised  the  question 
of  its  validity  before  any  right  of  action  accrued  to  the  plain- 
tiffs under  it.  iXassoiy  v.  Tomlimon,  148  X.  Y.  330; 
Fuller  V.  Kemp,  138  X.  Y.  238;  Jackson  v.  Yolkening,  81 
App.  Div.  36;  178  X.  Y.  562;  Logan  v.  Davidson,  18  App. 
Div.  353;  162  X.  Y.  624;  Wisner  v.  Sc/iopp,  34  App.  Div. 
199;  Lewinson  v.  Montank  Theatre  Co.,  60  App.  Div.  572; 
WhiUaker  v.  Fllerdjerg,  70  App.  Div.  489 ;  Brown  v.  Symes, 
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83  Ilun,  159  ;  Reynolds  v.  Empire  Lumher  Co,^  85  Hun, 
470 ;  Hills  v.  Somnier,  53  Hun,  392 ;  Freiberg  v.  Moffett,  91 
Hun,  17.) 

CuLLEN,  Ch.  J.  The  plaintiffs  sued  for  a  balance  alleged 
to  be  due  on  tlie  sale  and  delivery  of  milk  to  the  defendant 
during  a  period  of  six  months  commencing  October  first, 
1901,  under  a  contract  by  which  they  were  to  be  paid  there- 
for a  specified  price.  The  defendant  answered  denying  the 
contract  declared  on  in  the  complaint  and  pleading  payment  in 
full.  The  dispute  was  not  as  to  the  quantity  of  milk  delivered, 
but  solely  as  to  the  price  which  was  to  be  paid.  One  of  the 
plaintiffs  testified  that  shortly  before  October  first  he  made  an 
agreement  with  one  Knapp,  the  secretary  of  the  company, 
and  its  general  agent  and  manager  in  Orange  county,  where 
the  defendant's  dairy  was  situated,  whereby  the  plaintiffs 
were  to  deliver  and  the  defendant  was  to  take  the  milk  from 
plaintiffs'  farm  during  the  period  mentioned  and  pay  therefor 
what  was  known  as  the  New  York  market  price.  Under  this 
the  plaintiffs  delivered  milk  until  the  early  part  of  November 
when  one  of  them  met  Sanford,  the  president  of  the  defend- 
ant, who  asserted  that  Knapp  had  no  authority  to  make  the 
contract  with  the  plaintiffs,  and  that  if  the  plaintiffs  continued 
to  deliver  milk  it  must  be  at  the  same  price  as  that  they  had 
been  paid  during  the  previous  year.  A  day  or  two  thereafter 
the  defendant  served  a  written  notice  on  the  plaintiffs  to  the 
same  effect.  To  this  notice  the  plaintiffs  responded,  also  in 
writing,  stating  in  substance  that  they  had  made  a  valid  con- 
tract with  the  defendant,  through  Knapp,  under  which  they 
intended  to  continue  their  deliveries  of  milk  and  with  the 
terms  of  which  they  expected  the  defendant  to  comply ;  that 
if  the  defendant  paid  less  than  the  contract  price  they  would 
credit  it  for  the  amount  paid  and  hold  it  for  the  balance,  and 
in  proper  time  sue  for  such  balance.  After  this  correspond- 
ence the  plaintiffs  delivered  milk  to  the  defendant  during  the 
whole  of  the  specified  period.  Shortly  after  the  end  of  each 
month  the  defendant  sent  a  check  to  the  plaintiffs  for  the 


1905.]      Large  v.  Sugar  Loaf  Dairy  Co.        371 


X.  Y.  l^p.]        Opinion  of  the  Court,  per  Cullen,  Cb.  J. 


amount  of  the  month's  deliveries  calculated  at  the  price  of  the 
previous  year.  Accompanying  the  check  was  a  state.'nent 
giving  the  amount  of  milk  delivered  and  the  price  therefoi-, 
and  at  the  foot  of  the  statement  these  words  :  "  To  check  in 
full."  Plaintiffs  collected  the  checks  but  gave  no  receipts 
therefor.  At  the  close  of  the  plaintiffs'  case  the  trial  court 
directed  a  verdict  for  the  defendant  on  the  ground  that  the 
receipt  of  the  checks  constituted  a  valid  accord  and  satisfaction. 
We  think  this  disposition  of  the  case  was  erroneous.  The 
plaintiffs'  evidence,  if  credited,  established  a  clearly  valid  con- 
tract with  the  defendant,  under  the  terms  of  which  it  was 
indebted  to  the  plaintiffs  in  the  amount  for  which  the  suit 
was  brought.  The  payment  of  an  amount  less  than  that  for 
which  the  debtor  is  liable  does  not  constitute  a  valid  accord 
and  satisfaction  unless  there  is  a  hofia  fide  dispute  as  to  the 
debtor's  liability  or  as  to  the  amount  due  from  him  {Bunge  v. 
Koop,  48  K  Y.  225 ;  Ko7)ij[>  v.  Raymond,  175  N.  Y.  102) 
or  unless  the  damages  are  unliquidated.  While  the  defend- 
ant's president  repudiated  the  contract  made  by  Knapp,  its 
secretary,  still,  under  the  evidence  given  by  the  plaintiffs, 
Knapp's  ostensible  authority  in  favor  of  third  persons  dealing 
with  him  seems  clear.  Therefore,  there  was  a  question  of 
fact  for  the  jury  to  determine  as  to  the  hona  fides  of  the 
defendant  in  the  dispute  as  to  its  obligations  under  Knapp's 
contract.  But  there  is  a  more  serious  objection  to  the  dispo- 
sition of  the  case  made  by  the  trial  court.  It  is  the  general 
rule,  as  stated  in  Fuller  v.  Kemp  (138  N.  Y.  231)  and  Nassoiy 
V.  Tomlinson  (148  N.  Y.  326,  330),  that  where  there  is  a  dis- 
puted claim  "  the  plaintiff  cannot  be  permitted  to  assert  that 
he  did  not  understand  that  a  sum  of  money,  offered '  in  full,'  was 
not,  when  accepted,  a  payment  in  full.  He  was  bound  either 
to  reject  the  check  or,  by  accepting  it,  to  accede  to  the  defend- 
ant's terms."  The  circumstances,  in  this  case,  however,  are 
peculiar.  The  plaintiffs  claimed  to  have,  and  under  the  evi- 
dence in  the  case  had,  a  valid  contract  with  the  defendant  by 
which  it  was  bound  to  accept  their  milk  at  a  specified  price^ 
The  defendant  repudiated  that  contract,  and  it  may  very  well 
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1x3  that  after  the  repudiation  of  the  contract  it  was  not  neces- 
sary for  tlie  plaintiffs  to  continue  a  tender  of  j)erfofinance. 
Nevertheless  they  were  justified  in  carrying  out  the  contract 
on  their  part  if  they  saw  fit,  and  it  does  not  militate  against 
their  claim  that  they  adopted  that  course.  The  defendant 
was  notified  in  writing  that  the  milk  was  delivered  to  it  solely 

'  under  the  contract  made  with  the  secretary,  Knapp,  and  that 
the  phiintiffs  would  sue  the  defendant  for  the  price  fixed  by 
that  contract,  regardless  of  any  payments  it  might  choose  to 
make.  It  must  be  borne  in  mind  that  the  dispute  between  the 
parties  was  not  as  to  the  terms  of  the  contract,  but  whether 
there  was  any  contract  between  them.  The  defendant  knew 
that  the  plaintiffs  did  not  accept  the  terms  proposed  by  the 
defendant's  president,  l)ut  made  delivery  solely  under  the  con- 
tract which  they  claimed  to  have  made  with  Knapp.  It  may 
just  as  well  be  argued  that  under  these  circuinstan/ces  it  became 
the  duty  of  the  defendant,  if  it  repudiated  the  authority  of 
Knapp,  to  refuse  to  receive  the  milk,  and  that  by  receiving  the 
milk  it  acquiesced  in  the  plaintiffs'  claim,  as  the  other  proposi- 
tion, that  by  the  receipt  of  the  checks  the  plaintiffs  acceded  to 
the  defendant's  claim.  However  this  mav  be,  whei»  the  defend 
ant  saw  fit  to  remit  checks  to  the  plaintiffs  after  notification 

.  that  siich  payments  would  only  be  credited  on  account  it  did 
not  thereby  establish  an  accord  and  satisfaction.  If  there  waa 
an  accord  and  satisfaction  in  this  case  it  arose  out  of  the 
printed  words  found  at  the  foot  of  the  statement,  "to  check 
in  full."  In  the  Fuller  and  JVassoifj  cases  the  check  was 
accompanied  by  a  letter  which  expressly  stated  that  the  pay- 
ment was  tendered  in  full  satisfaction  of  the  claim  and  there 
was  nothing  in  the  previous  transactions  between  the  parties 
to  limit  or  qualify  that  declaration.  In  this  case  the  defend- 
ant was  notified  in  advance  that  if  it  sent  a  check  it  would 
receive  for  it  nothini'  l)ut  credit  on  account.  After  this  noti- 
fication  the  defendant  chose  to  send  the  checks  and  the  only 
thing  which  informed  the  plaintiffs  that  the  defendant 
intended  to  impose  any  condition  upon  the  payment  was  the 
printed  words  mentioned.     The  case  in  principle  falls  within 
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that  of  Karnes  Vacuum  Jh^aJce  Comjyayiy  v.  Py^sser  (157 
N.  Y.  280)  wliere  it  was  lield  that  the  receipt  aiid  collection 
of  a  check  accompanied  by  a  statement  concluding  "clieck  to 
balance  "  did  not  constitute  an  accord  and  satisfaction  so  as  to 
prechide  the  creditor  from  suing  for  the  balance  actually  due. 
It  is  quite  apparent  that  throughout  the  whole  course  of  deal- 
ings between  the  parties  each  not  only  understood  the  claim 
of  the  other  but  was  notified  in  advance  that  nothing  that 
might  be  done  in  such  dealings  was  to  constitute  any  waiver 
of  the  claim  of  either  party.  As  the  parties  continued  to  deal 
with  this  understanding  I  think  their  respective  rights  must 
be  determined  solely  by  the  existence  and  validity  of  the  con- 
tract declared  on  by  the  plaintiffs.  If  there  was  such  a  valid 
contract  the  plaintiffs  are  entitled  to  recovei* ;  if  not,  the 
defendant  should  succeed.  But  if  I  am  wrong  in  this  view, 
at  the  most  it  was  a  question  for  the  jury  to  pass  upon, 
whether  under  the  circumstances  and  the  previous  transac- 
tions between  the  parties  the  plaintiffs  knew,  or  should  liave 
known,  that  the  check  was  sent  to  them  on  the  sole  condition 
that  by  its  acceptance  they,  should  discharge  the  defendant. 

The  judgment  should  be  reversed  and  new  trial  granted, 
costs  to  abide  the  event. 

Gray,  O'Brien,  Bartlett,  Vann  and  Werner,  J  J.,  con- 
cur; IIai(4ht,  J.,  absent. 

Judgment  reversed,  etc. 


Charles  Vogkl,  Respondent,  r.  xVmeriCxVN  Bridge  Company, 

Appellant. 

Master  and  Skkvant  —  A  ^Master  who  Provides  CompktfntForh 
MAN  AND  Safe  Appliances  Is  Not  Liaj^le  for  Injujues  Caused  i> 
Servant  by  Mistake  of  Foreman.  A  corporation  enga<j:ed  in  crcctinij 
an  iron  or  steel  frame  for  a  roof  upon  a  builiiing,  having  a  competent 
foreman  in  char^^e  of  the  work  and  the  men  employed  therein,  and  having 
on  hand  at  the  place  of  the  work  and  under  the  control  of  the  foreman  a 
sufficient  supply  of  ropes  strong  enough  for  the  work,  is  not  liable  for 
injuries  to  a  workman  caused  by  the  breaking  of  a  defective  rope  which 
the  foreman  bv  an  ern^r  of  iudirment  directed  to  be  used  instead  of 
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another  rope  which  the  workmen  desired  to  take  from  the  supply  fur- 
nished by  the  corporation;  since  a  master  who  has  neglected  no  precau- 
tion in  the  selection  of  a  competent  foreman  and  in  making  all  reasonable 
provision  for  a  safe  and  proper  execution  of  the  work  has  discharged  the 
duty  imposed  upon  him  by  law,  and  the  risk  of  injury  from  the  default 
or  error  of  judgment  of  the  foreman  is  one  of  those  assumed  by  the  work- 
men as  incidental  to  the  execution  of  the  work  in  it-s  details. 
Vogel  V.  American  Bridge  Co.,  88  App.  Div.  68,  reversed. 

(Argued  January  17,  1905;  decided  February  3,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
November  28, 1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Frank  Yerner  Johnson  and  E,  Clyde  Sherwood  for  appel- 
lant. The  selection  of  a  proper  and  sufficient  rope  for  the 
purpose  of  raising  the  truss  in  question  from  a,  sufficient  sup- 
ply furnished  by  the  master  was  a  detail  of  the  work,  for  the 
proper  performance  of  which  the  master  was  not  responsible. 
{Cullen  V.  Norton,  126  N.  Y.  1 ;  Webber  v.  Piper,  109  N.  Y. 
496 ;  Ludlow  v.  G,  B,  c6  M.  Co,,  11  App.  Div.  452 ;  Khn- 
vier  V.  Wehher,  151  N.  Y.  417 ;  Perry  v.  Rogers,  157  N.  Y. 
251;  O'Connor  v.  ITall,  52  App.  Div.  428;  Yaw  w  Whit- 
more,  46  App.  Div.  422 ;  Watts  v.  Beard,  18  App.  Div.  243; 
Ulrich  V.  N.  Y,  C  c&  IL  li,  P.  P.  Co.,  25  App.  Div.  465 ; 
Stoirrhridge  v.  B.  C,  P.  /?.  Co,,  9  App.  Div.  129;  Moore  v. 
McNeil,  35  App.  Div.  323 ;  Golden  v.  Sieghardt,  33  App. 
Div.  161.) 

^felvin  J.  PalUser  and  Hector  M.  Uitehings  for  respond- 
ent. Under  the  facts  proven  in  this  case,  McMahon  was  the 
plain  alter  ego  of  the  defendant,  and  the  latter  is  liable  for 
his  negligent  act.  {Flidk  v.  B,  d^  A,  P.  P,  Co,,  53  N.  Y. 
553 ;  Pantzar  v.  T.  F.  L  31,  Co,,  99  N.  Y.  368 ;  Hvssey  v. 
Coger,  112  N.  Y.  616 ;    Crispin  v.  Bahhitt,  81  N.  Y.  516 ; 
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Ilatton  V.  IL  B.  0.  Co.^  42  App.  Div.  398 ;  Thoinasei  v. 
Griffiths^  9  App.  Div.  127;  Lfiughlin  v.  State^  105  K.  Y. 
159 ;  Yitto  v.  Keogan^  15  App.  Div.  329 ;  Ilankina  v.  N.  V,y 
L.  E,i&  W.  R,  E.  Co.,  142  N.  Y.  116 ;  Stuler  v.  McEnt^e, 
142  N.  Y,  204 ;  Beiizimj  v.  Steinway  d&  Sotib,  101  K.  Y.  547.) 

Gray,  J.  The  plaintiff  lias  recovered  a  verdict  against  the 
defendant  in  an  action  to  recover  damages  for  a  personal 
injury,  which,  he  alleges,  was  occasioned  through  the  negli- 
gence of  the  defendant.  The  justices  of  the  Appellate 
Division,  in  the  second  department,  were  divided  in  opinion  ; 
but  the  judgment  upon  the  verdict  was  sustained  by  the 
majority  and,  upon  this  appeal  by  the  defendant,  the  question 
is  open  to  us  whether  the  evidence  was  sufficient  to  make  out 
a  cause  of  action.  In  my  opinion,  it  was  not  and  the  judg- 
ment should  be  reversed. 

It  appears  that  the  defendant,  a  corporation,  had  contracted 
to  erect  an  iron,  or  steel,  frame  for  a  roof  upon  a  factory 
building  and  the  plaintiff  was  one  of  a  gang  of  men  employed 
by  the  defendant  upon  the  contract  work.  The  foreman,  or 
''  boss  of  the  job,"  as  he  is  called,  was  one  McMahon,  a  com- 
petent man,  and  the  workmen  were  under  his  dirxjctions.  His 
authority  comprehended  the  management  of  the  work  and  the 
employment,  or  discharge,  of  the  workmen  on  the  job.  At 
the  time  the  accident  occurred,  the  men  were  engaged  in 
raising  one  of  the  trusses  to  an  upright  position  ;  in  order 
thereafter  to  raise  it  into  its  place  in  the  roof.  This  was 
effected  by  a  rope  attached  to  the  peak  of  the  truss,  which  ran 
to  the  block  and  tackle  of  a  pole,  or  derrick.  A  rope,  which 
lay  upon  the  ground,  being  examined  by  some  of  the  men, 
was  rejected  by  them,  as  not  being  strong  enough.  They 
proceeded  to  the  tool  house  to  get  another  rope  and,  having 
been  asked  by  the  foreman  their  ])urpose,  were  told  by  him  to 
go  back  and  use  the  one  they  had ;  saying  "  It  is  strong 
enough."  They  did  so  and  made  the  rope  fast.  Before  the 
truss  was  raised  into  position,  the  rope  broke  and  the  truss  fell 
upon  the  plaintiff  and  broke  his  leg. 
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Motions  to  dismiss  tlic  complaint  upon  the  plaintiff's  case 
and  at  tlie  close  of  the  evidence,  upon  the  ground  tliat  no  neg- 
ligence liad  been  proved  and  that,  if  any  there  was,  it  was 
that  of  a  fellow-servant  in  relation  to  a  detail  of  the  work, 
were  denied.  The  trial  judge  submitted  the  case  to  the  jury, 
upon  the  theory  that  they  might  find  the  corporation  respon- 
sible for  the  occurrence,  if,  determining  that  the  foreman  had 
the  power  to  do  so,  lie  had  refused  to  the  men  other  ro|)e, 
though  there  in  abundance,  and  had  compelled  them  to  use  a 
rope  which,  in  the  exercise  of  ordinary  care  and  prudence, 
should  have  been  rejected.  At  the  Appellate  Division,  the 
majority  of  the  court,  in  an  opinion  holding  that  no  error  had 
been  committed  by  the  trial  judge,  rested  the  determination 
upon  the  basis  that  the  evidence  was  sufficient  to  constitute 
the  foreman,  McMahon,  the  aft*??'  ego  of  the  defendant  and 
that  his  negligence,  in  not  furnishing  a  reasonably  suitable 
appliance  for  the  use  of  tiie  plaintiif,  Cixst  upon  his  principal 
the  responsibility  for  the  accident. 

I  am  not  able  to  concur  in  that  view  of  this  case  and  I  am 
quite  unable  to  perceive  the  respect,  in  which  the  defendant 
failed  in  the  legal  duty  to  its  servants  of  furnisliing  proper 
and  suitable  appliances  for  the  performance  of  the  work  upon 
which  they  were  engaged  and  a  competent  foreman.  I  am 
unable  to  perceive  how  the  foreman,  whether  it  was  his  neg- 
lect, or  whether  it  was  an  error  in  judgment,  in.  failing  to 
make  use  of  another  and  better  rope  from  the  store  whicli  the 
defendant  had  provided,  could  cast  the  liability  for  tlie  acci- 
dent upon  his  emi)loyer.  Under  the  rule,  as  settled  in  this 
court  in  a  number  of  cases,  more  or  less  similar  to  this  in  the 
cardiiuil  facts,  the  servant,  in  the  work  upon  which  the  master 
employs  him,  assumes  as  part  of  the  ordinary  risks  attendant 
upon,  or  implied  from  the  nature  of,  the  work,  sucli  as  arise 
from  the  possible  negligence  of  competent  fellow-servants. 
((^///V/A'y  v.  Lercr'iUfj^  lOT  X.  Y.  58.)  The  doctrine  of  the 
res[)onsibility  of  the  master  for  the  neglect,  or  default,  of  one 
who,  in  the  eye  of  the  law,  is  his  alter  ^v/^>,  applies  to  the  obli- 
gation to  furnish  to  his  employes  a  reasonably  safe  place  to 
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work  in  and  safe  appliances  to  work  with.  When  the  master 
is  represented  by  one,  who  may  be  regarded  as  his  alter  ego^ 
or  a  vice-principal  in  the  work,  if  the  specific  act,  which  is  the 
subject  of  a  complaint,  is  one  which  can  be  properly  reo^arded  as 
witiiin  the  personal  duty  of  the  master,  and  not  as  si>me  act  in  the 
line  of  a  mere  servant's  duty,  then  the  master  is  jnstly  charge- 
able witli  the  rcsnlts  ;  whether  it  be  an  act  of  negligent  perform- 
ance, or  one  of  omission.  {Madigan  v.  Oceanic  Steam  ^(ii\ 
Co.y  17SN.  Y.  242,  240.)  In  this  case,  there  is  no  dispute  as  to 
the  competency  of  the  defendant's  foreman,  or  as  to  a  sufficiency 
of  suitable  rope  having  ])een  furnished  by  the  defendant.  The 
foreman,  in  directing  the  men,  when  on  their  way  to  get 
another  rope,  to  use  the  particular  rope  on  the  spot,  as  being 
strong  enough,  may  have  been  negligent ;  but,  with  greater 
prolmbility,  he  committed  an  error  of  judgment.  In  either 
case,  however,  npon  what  principle  should  the  defendant  be 
held  responsible?  As  I  read  the  authorities,  it  is  contrary  to 
precedent  to  do  so  and  I  shall  refer  to  a  few,  for  illustration. 
h\  Cregan,  v.  Marston^  (126  X.  Y.  ^yiS'^\  the  accident  was 
caused  by  the  breaking  of  a  rope,  which  was  being  used  to 
hoist  buckets  of  coal.  There,  as  here,  the  supply  of  rope 
suitable  for  the  purpose  was  adequate ;  but,  notwithstanding 
that  fact,  the  plaintiff  recovered  below,  upon  the  theory  that 
it  was  the  master's  duty  to  watcii  the  use  of  the  rope  and  its 
chan£:es  oi  condition,  and  that  the  ne2:lii!:ence  of  his  ati:enL  or 
deputy,  became  his.  But,  in  this  court,  the  judgment  was 
reversed  and  that  theory  was  held  to  be  an  extension  of  the 
master's  duty  beyond  its  natural  and  proper  limit.  The  gen- 
eral rule  with  respect  to  the  duty  of  the  master  to  keej)  an 
appliance  in  order  was  there  stated  not  to  be  operative,  where 
he  supplies  proper  and  suitable  materials  to  repair  defects 
arising  in  the  daily  use  of  the  appliance.  We  considered, 
upon  the  doctrine  of  the  cases,  that  the  contract  relation 
between  the  master  and  his  servant  makes  it  the  latter's 
duty,  as  a  detail  of  his  work,  to  correct  the  defect  when  it 
arises  with  the  materials  furnished.  In  that  case,  the  error 
was  that  of  an  engineer,  who  was  the  agent,  or  deputy,  of  the 
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master,  in  the  performance  of  the  work.  In  Kimraev  v. 
Weher^  (151  N.  Y.  417),  the  accident  resulted  from  tlie  falling 
of  a  scaffold,  used  by  the  defendant's  workmen.  The  defend- 
ant had  furnished  suitable  material  for  the  construction  of 
what  scaffolding  became  necessary ;  but  some  old  scaffolding, 
which  had  been  constructed  by  other  parties,  was  made  use  of 
by  the  workmen.  A  foreman  was  managing  the  job  and  he 
had  his  attention  called  to  the  insufficiency  of  the  scaffold 
about  to  be  used ;  but  he  said  that  he  thought  it  would  do. 
Tiie  judgment  recovered  by  the  plaintiff  in  that  case  was 
reversed  in  this  court ;  where  it  was  held  that  the  foreman's 
conduct  in  refusing  to  interfere  was  not  such  negligence  as  to 
make  the  defendant  responsible  for  the  result  and  that  it  was, 
at  most,  but  an  error  of  judgment  on  his  part  with  respect  to 
a  detail  of  the  work.  In  Madigan  v.  Oceanic  St^am  Nat\ 
6V;.,(178  Is.  Y.  242),  there  was  a  recovery  of  damages  for  the 
accidental  death  of  a  stevedore,  happening  while  engaged  in 
the  work  of  transferring  coal  from  a  barge  to  the  steamship, 
upon  the  ground  that  it  was  due  to  the  negligence  of  the  fore- 
man, who  was  the  alter  ergo  of  the  defendant  in  the  perform- 
ance of  the  work.  It  was  tlie  duty  of  the  foreman  to  furnish 
light  for  the  men  in  the  hold  of  the  barge  and  there  was  a 
sufficient  supply  of  lamps  at  hand,  available  for  the  purpose. 
He  did  not  get  them  out,  upon  this  occasion,  because  he  "  did 
not  think  it  was  necessary,"  and,  in  consequence  of  the  dark- 
ness of  the  place,  the  accident  occurred.  The  judgment  was 
reversed  in  this  court,  on  the  ground  that  the  foreman's 
omission  was  that  of  a  fellow-servant  in  a  detail  of  the  work, 
and  the  general  rule  of  the  masters  liability  for  the  omission, 
or  neglect,  of  one  who  is  his  alter  ego  was  stated,  as  above 
referred  to. 

In  all  the  cases,  where  the  question  of  the  master's  liability 
in  this  form  has  arisen,  it  is  made  to  depend  upon  whether  the 
act  omitted,  or  neglectfully  performed,  by  the  alter  ego  was 
one  which  might  be  regarded  as  within  the  personal  duty  of 
the  master,  or  whether  it  was  some  act  in  the  line  of  a  mere 
servant's  duty.     If,  in  the  exercise  of  judgment  by  the  mas- 
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ter's  representative,  be  omits  to  do  something,  which  has  been 
foreseen  and  provided  against  by  the  master,  the  latter  should 
not  be  regarded  as  chargeable  with  a  responsibility  for  the 
resnlt.  Other  cases  in  this  court  illustrate  the  application  of 
this  rule  of  liability ;  among  which  I  may  refer  to  Webbe?'  v. 
Pij?er,  (109  N.  Y.  496),  and  Cullen  v.  AV^m,  (126  ib.  1). 
In  JohiBon  v.  Boston  Towboat  Co,^  (135  Mass.  209),  the 
injury  complained  of  resulted  from  the  use  of  an  nnsound 
rope,  when  a  new  one  supplied  by  the  master  might  have  been 
sul>stituted.  A  recovery  in  that  case  was  set  aside,  upon  the 
ground  that  the  neglect  of  the  person  employed  by  the  master 
to  su|:)erintend  the  work,  in  not  repairing  the  rope,  was  the 
neglect  of  his  duty  as  a  fellow-servant  with  the  plaintiff. 
Nor  is  the  fact  at  all  material  that  the  foreman,  McMahon, 
had  authority  to  employ  and  to  discharge  the  men.  In 
Alaska  Mining  Co.  v.  Whelan,  (168  U.  S.  86),  the  company 
was  sued  by  a  workman  in  its  employ  for  an  injury  received 
in  consequence  of  the  negligence  of  its  foreman,  when  super- 
intending some  of  the  mining  operations.  He  recovered 
below,  upon  the  instruction  of  the  trial  court  to  the  jury  that 
the  test  of  liability  was  whether,  upon  the  evidence,  the  fore- 
man was  the  representative  of  the  master.  The  United 
States  Supreme  Court  reversed  the  judgment  and  held  that 
"  whether  he,  (the  foreman,  or  boss  of  the  gang),  had,  or  had 
not,  authority  to  engage  and  discharge  the  men  under  him 
was  immaterial.  Even  if  he  had  such  authority,  he  was  none 
the  less  a  fellow- servant  with  them,  employed  in  the  same 
department  and  under  a  common  head.  There  was  no  evi- 
dence that  he  was  an  unsuitable  person  *  *  *  The  neg- 
ligence, if  any,  was  his  own  negligence  in  using  the  machinery, 
or  in  giving  orders  to  the  men."  lie  was  as  much  the  repre- 
sentative of  the  company,  in  performing  the  legal  duty  owing 
to  the  employer,  as  was  the  foreman  here.  It  is  not  a  ques- 
tion of  the  rank  of  the  servant,  when  that  duty  is  considered  ; 
the  question  must  always,  logically,  be,  how  far  was  he  intrusted 
with  the  performance  of  what  was  the  master's  duty. 

It  seems  to  me  very  clear,  upon  authority,  as  upon  principle, 
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tliat,  in  this  case,  it  was  witliiii  the  line  of  a  servant's  dnty  to 
got  a  snital^le  rope  for  the  purpose  of  tlie  work  from  the 
snp|)ly  furnished  and  tliat  it  was  an  error  of  judgment  on  tlie 
part  of  the  foreman,  McMalion,  to  direct  the  use  of  tlie  one 
which  proved  defective ;  for  the  unfortunate  consequences  of 
which  the  defendant  cannot  be  justly  lield  responsible.  The 
contract  of  the  master  does  not  extend  further,  in  the  direc- 
tion of  indomnifyino:  his  servant  a^inst  iniurv  from  neorli- 
gent  acts,  than  that  the  negligence  must  be  his  own,  or  such 
as  is  lec^allv  to  be  char4>:e(l  to  him.  If  the  master  does,  or 
must,  emph)y  some  one  to  represent  liim  in  maiuiging  the 
performance  of  the  work,  and  he  neglects  no  precaution  in  tiie 
selection  of  a  competent  foreman  and  in  making  all  reasonable 
provision  for  a  safe  and  proper  execution  of  the  work,  he  has 
discharged  his  duty.  As  to  the  details,  in  the  execution  of  the 
work,  the  foreman  and  workmen  are  fellow-servants.  This  is 
a  logical  application  of  the  rule  of  law  and  it  is  a  just  one. 

It  is  said  that  the  case  of  Vincent  v.  Afden,  (75  App.  Div. 
615;  attirmed,  177  N.  V.  545),  must  be  followed.  As  an 
authority,  it  has  the  somewhat  serious  disadvantage  of  not 
having  been  written  in  at  the  Appellate  Division,  or  here, 
and,  hence,  the  reasons  for  affirmance  are  lacking.  But,  if 
we  look  up  the  record,  as  my  dissenting  brethren  have  done, 
we  Hud  a  marked  and  inijiortant  distinction  in  its  facts. 
There,  the  chains,  wliich  could  have  been  used  to  take  the 
brid<re  irirder  from  the  Hat  car,  were  in  a  tool  car  seven  to 
eijrht  miles  awav  and  the  foreman  borrowed  one  nearer  l)vfor 

the  purpose.     Here,  the  proper  ropes  were  within  the  buihling 

* 

and,  therefore,  at  hand.  -There,  the  situation  was  as  though 
the  representative  of  the  master  had  failed  in  the  duty  to  fur- 
nish the  suitai)le  appliance  for  his  workmen. 

I  think  that  the  defendant,  upon  the  evidence,  given  its 
broadest  l)earing  and  interpretation,  was  not  responsible  to  the 
plaintiff  for  what  happened  upon  the  occasion  in  question.  It 
was  a  case  where  an  error  of  I'udijment  was  committed  bv  the 
defendant's  f( ►reman  and  the  risk  of  iniurv  from  his  fault  was 
one  of  those  assmned  by  the  workmen,  as  incidental  to  the 
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execution  of  the  work,  in  its  details.  I  think  tlie  evidence 
was  i!i8ufficieut  to  establish  a  cause  of  action  and  I,  therefore, 
advise  that  the  judgment  appealed  from  be  reversed  and  that  a 
new  trial  of  the  action  begmnted  ;  with  costs  to  abide  the  event, 

CuLLEN,  Ch.  J.  (dissenting).  I  think  that  under  the  evi- 
dence in  this  case  the  foreman,  McMahon,  was  not  a  mere 
fellow-servant  of  the  ])laintiff  but  the  alter  ego  of  the  defend- 
ant a!id  that  for  his  negligence  the  defendant  was  liable.  The 
furnishing  of  suitable  rope  and  other  appliances  for  the  prose- 
cution of  the  work  was  the  master's  duty.  If  the  alter  e<jo  of 
the  m^er  refused  to  give  the  workmen  a  proper  rope  I  can- 
not see  that  the  case  differs  in  principle  from  one  where  the 
master  failed  to  provide  rope  at  all.  The  case  Ixjfoi'e  us  seems 
to  be  on  all  four^  with  that  of  Vincent  v.  A/den  (177  X.  Y. 
455).  In  that  case  the  defendant  was  a  manufacturer  and 
builder  of  iron  bridges.  The  various  members  or  parts  of  the 
biidge  were  rolled  or  manufactured  at  Rochester  and  sent  to 
Clinton  county  where  the  bridge  was  to  be  erected  and  put  in 
place  under  the  directions  of  a  foreman  who  hud  entire  charge 
of  that  ])ortion  of  the  work.  The  plaintiff,  who  was  employed 
on  the  ei-ection  of  the  bridge  was  injured  by  the  breaking  of 
a  chain  which  the  workmen  were  instructed  bv  the  foreman 
to  use  for  raising  a  girder.  The  defendant  had  sent  chains 
along  with  the  bridge  material  to  his  foreman.  The  trial 
court  was  requested  to  charge  that  if  the  defendant  suj)plied 
sufficient  chains  of  proper  size  and  adapted  to  the  work  and 
the  superintendent,  Merrill,  did  not  use  them,  but  selected 
another  which  might  have  been  unlit,  the  defendant  was  not 
liable.  The  court  declined  to  so  charge  in  response  to  the 
request  but  charged  that  Merrill's  act  in  selecting  the  chain 
was  that  of  the  defendant.  To  the  charge  and  the  refusal  to 
charge  the  defendant  excepted.  A  verdict  having  been  recov- 
ered by  the  plaintiff  the  judgment  entered  thereon  was 
affirmed  by  the  Appellate  Division  and  by  this  court.  No  opin- 
ion was  rendered  in  either  court,  but  the  facts  as  1  have  stated 
appear  from  an  examination  of  the  record  of  the  case  on  a])}>eal. 
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It  is  sought  to  distinguish  that  case  from  the  one  at  bar  by 
the  fact  that  the  tool  car  was  left  at  Mooers  Junction,  some 
seven  or  eight  miles  away  from  the  point  at  which  the  bridge 
was  to  be  erected.  It  must  be  borne  in  mind,  however,  tliat 
the  tools,  with  the  bridge  material,  were  sent  to  Merrill  in 
Clinton  county,  and  that  the  failure  to  bring  the  tool  car  to 
the  site  of  the  bridge,  if  negligence,  was  the  negligence  of 
Merrill.  But,  beyond  this,  Merrill  testified  that  he  did  take 
with  him  from  the  tool  car  a  number  of  chains  for  use  in 
erecting  the  bridge.  The  jury  might  have  credited  this  testi- 
mony, and  the  request  to  charge  was  based  upon  the  condition 
that  the  jury  should  find  that  the  defendant  had  furnished 
sufficient  chains.  Therefore,  the  fact  that  the  tool  car  whs  at 
Mooers  Junction  does  not  aflEect  my  contention  that  the  case 
necessarily  decided  that  for  tlie  failure  of  the  superintendent 
to  give  the  workmen  a  proper  chain  the  defendant  was  liable. 

Nor  do  I  think  that  the  decisions  of  the  Supreme  Court 
of  the  United  States  are  in  conflict  with  the  view  I  have 
expressed.  It  is  very  possible  that  the  Supreme  Court  does 
not  attach  the  same  importance  to  the  power  to  employ 
and  discharge  workmen  that  this  court  does.  Still  it  fully 
recognizes  the  doctrine  that  for  the  misconduct  of  an  alter  eyo 
or  vice-principal  the  master  is  liable.  In  Alaska  Mini7ig  Com- 
pany V.  Whelan  (168  U.  S.  %Q)  it  was  held  that  the  foreman, 
for  whose  negligence  it  was  sought  to  hold  the  defendant 
liable,  was  not  "  the  general  manager  of  its  business,  or  the 
superintendent  of  any  department  of  that  business."  The 
case  was  decided  on  the  authority  of  Northern  Pa<rljic  Rail- 
road V.  Peterson  (162  U.  S.  346).  In  the  opinion  there  ren- 
dered by  Justice  Peckham  there  is  an  elaborate  discussion 
of  the  whole  subject  here  involved.  He  there  lays  down  the 
rule,  "  when  the  business  of  the  master  or  employer  is  of  such 
great  and  diversified  extent  that  it  naturally  and  necessarily 
separates  itself  into  departments  of  service,  the  individuals 
placed  by  the  master  in  charge  of  these  separate  branches  and 
departments  of  service,  and  given  entire  and  absolute  control 
therein,  may  properly  be  considered,  with  respect  to  employes 
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nnder  them,  vice  principals  and  representatives  of  the  master 
as  fully  and  as  completely  as  if  the. entire  business  of  tlie 
master  were  placed  by  him  under  one  superintendent,"  and 
that  for  tlie  negligence  of  such  a  vice-principal  the  master  is 
responsible.  In  the  present  case  it  does  not  appear  where  the 
factory  or  works  of  the  defendant  were  situated  or  where  the 
beams  and  girders  were  rolled  or  built.  It  does  appear,  how- 
ever, by  the  testimony  of  the  foreman  himself,  sworn  as  a 
witness  for  the  defendant,  that  the  whole  charge  of  erecting 
the  structure  was  devolved  upon  him.  Besides  this  it  appears 
by  the  uncontradicted  testimony  of  other  witnesses  that  it 
was  he  who  employed  and  dischauged  the  workmen.  I  think 
that  the  construction  of  the  biiilding,  or  that  part  of  it  which 
the  defendant  contracted  to  erect,  was  as  clearly  a  separate 
part  of  the  general  business  of  the  defendant  as  was  the  manu- 
facture or  preparation  of  the  material  which  was  subsequently 
to  be  used  in  the  construction.  Therefore,  even  within  the 
doctrine  held  by  the  Supreme  Court  of  the  United  States  tlie 
defendant  was  liable.  The  vital  distinction  between  this  case 
and  those  cited  by  my  brother  Gray  is  that  in  those  cases  the 
negligence  which  was  the  foundation  of  the  plaintiff's  claim 
was  that  of  a  mere  foreman.  Here  it  was  the  negligence  of 
one  who  for  all  purposes  was  the  representative  and  vice-prin- 
cipal of  the  defendant.  When  the  master  furnishes  sufficient 
appliances  and  an  unsuitable  one  is  used  owing  solely  to  tlie 
act  of  a  mere  foreman  or  other  employee,  then  such  selection 
is  a  detail  of  the  work  for  which  the  master  is  not  responsible. 
But  when  the  use  of  the  improper  appliance  is  due  to  the 
refusal  of  the  master  or  of  his  alte?*  ego  to  allow  the  workmen  to 
take  a  proper  appliance,  though  he  may  have  such  appliances 
on  hand,  the  situation  is  exactly  the  same  as  if  he  had  failed 
altogether  to  furnish  proper  appliances. 

I  vote  to  affirm  the  judgment  appealed  from. 

O'Brien,  Haight  and  Werner,  JJ.,  concur  with  Gray,  J. ; 
.  Bartlett  and  Vann,  JJ.,  concur  with  Cullen,  Ch.  J. 

Judgment  reversed,  etc. 
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Emma  A.  Dambmaxx,  Respondent,  v.  Metropolitan  Street 

Kailway  Company,  Appellant. 

Negligence  —  Wkkn  Eurou  in  Refusal  to  Charge  Is  Xot  Clrkd. 
Wberii  tlie  only  act  of  negligence  alleged  in  a  complaint  is  that  the  plain- 
tiff WHS  injured  by  the  sudden  and  violent  starting  of  a  car  after  it  had 
been  stopped  in  response  to  her  retjuest,  and  while  she  was  attempting 
to  alight  therefrom,  the  refusal  of  the  trial  court,  in  a  c;ise  where  there  is 
contlicting  evidence,  to  charge  that  she  could  not  recover  unless  she  satis- 
fied the  jury  by  testimony  of  greater  weight  than  tiiat  offered  by  the 
defendant  that  the  accident  happened  by  reason  of  the  sudden  starting  of 
the  car  after  it  had  come  to  a  full  stop  in  response  to  a  signal  or  request 
given  by  her  to  the  conductor,  is  an  error,  and  although  the  court  had 
charged  as  to  the  weight  of  evidence,  necessary,  the  error  is  not  cured  by 
an  instruction  that  there  was  no  alleged  negligence  of  the  defendant  upon 
which  a  recovery  could  be  based  except  the  sudden  starting  of  the  car 
after  it  came  to  a  full  stop,  where  the  court  immediately  thereafter  again 
refused  to  charge  the  lirst  request,  except  as  it  had  theretofore  charged, 
and  a  judgment  in  favor  of  the  plaintiff  should  be  reversed. 

Dauibmanii  v.  Inter urbdii  St.  liy.  Co.,  91  App.  Div.  612,  reversed. 

(Argued  January  26,  1905;  decided  February  3,  1905.) 

Appeal  from  a  jiiclgment  of  the  Appellate  Division  of  the 
Suprenje  Court  in  theiirst  judicial  department,  entered  Febru- 
ary 11,  1904,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an 'Order denying  a  motion  for  anew  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Charles  F,  Brown ^  Bayard  II,  Ames  and  Ilennj  A, 
Iiohiit80)i  for  appellant.  The  trial  court  erred  in  refusing  to 
charge  defendant's  request.  {ArmstroiKj  v.  21.  S.  Rtj.  Co.j 
3G  App.  Div.  527;  155  X.  V.  41 ;  Surage  v.  T.  A.  R.  li.  Co.^ 
20  App.  Div.  550;  Patterson  v..  W.  E.  11.  R.  Co.,  2G  App. 
Div.  33G;  Anderson  v.  T.  A.  R.  R.  Co.,  36  App.  Div.  310; 
Kdhj  V.  T.  A.  It.  R.  Co.,  25  App.  Div.  604;  Cohrraan  v. 
J/.  St.  Rij.  Co.,  S2  App.  Div.  435 ;  Klehier  v.  T.  A.  R.  R. 
Co.,  162  N.  Y.  11)3 ;  Lyons  v.  Ads,  5  App.  Div.  196  ;  Meeker 
V.  Sinlth,  8i  Apj).  Div.  114;  Daeldson  v.  21,  S.  Ry.  Co.,  75 
App.  Div.  426.) 
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Theodore  Suiro  for  respondent.  The  trial  conrt  did  not 
err  in  refusing  to  charge  certain  of  appellant's  requests. 
{Walker  V.  People,  88  k.  Y.  81;  Peoj?le  v.  Tobin,  176 
N.  Y.  278;  Fay  v.  Cr^>m,  36  N.  Y.  11;  liulqf  v.  7^^- 
pie,  4:ty  S,  Y.  213;  Morehouse  v.  Yeager,  71  X.  Y.  594; 
Si'Jiwuujer  v.  Raymo)id,\i)iS  N.  Y.  6i8 ;  Chapman  v.  E.  Ry, 
Co,,  55  X.  Y.  579  ;  McGrath  v.  M,  Z.  Lis.  Co.,  0  N.  Y.  S.  E. 
376;  2forrwsey  v.  IF.  ^^.  7?.  Co,,  18  App.  Div.  67;  Kellegher 
V.  jF.  ^\  &  li.  R,  Co,,  171  N.  Y.  309 ;  S  latterly  v.  PeopU, 
58  X.  Y.  354.) 

• 

Haight,  J.  The  action  was  brought  to  recover  damages 
for  a  personal  injury.  The  complaint  alleged  that  the  plain- 
tiff was  a  passenger  upon  one  of  the  defendant's  cars;  that 
she  had  asked  the  conductor  to  stop  the  same  for  the  purpose 
of  allowing  her  to  alight  and  that  thereupon  the  car  stopped 
and  she  left  her  seat  and  attempted  to  alight  therefrom,  "  but 
that,  through  the  negligence  and  carelessness  of  the  conductor 
or  motorman,  or  both,  said  car  was  suddenly  and  violently 
started  while  the  plaintiff  was  in  the  act  of  alighting  there- 
from ;  that  in  consequence  of  the  aforesaid  negligence,  and 
without  fault  or  negligence  on  the  part  of  the  plaintiff,  she 
was  violently  thrown  down  into  the  street "  and  received  the 
injuries  for  which  this  action  was  brought.  This  allegation  is 
the  only  act  of  negligenoe  alleged  in  the  complaint. 

Upon  the  trial  it  appeared  that  on  the  24rth  day  of  Novem- 
ber, 1899,  a  little  before  half-past  six  o'clock  in  the  even- 
ing, the  plaintiff  attempted  to  alight  from  one  of  the  defend- 
ant's cars  on  A'anderbilt  avenue,  between  42(1  and  43d  streets, 
in  the  city  of  Now  York ;  that  in  so  attemi)ting  to  alight  she 
fell  upon  the  pavement  and  received  the  injuries  complained 
of.  She  was  a  woman  twenty-five  3'ears  of  age  at  the  time, 
was  a  singer  by  profession  and  was  on  her  way  to  Yonkers  to 
attend  a  choir  rehearaal.  It  was  her  intention  to  enter  a  drug: 
store  on  the  northwest  corner  of  42d  street  and  Vanderbilt 
avenue  and  get  some  troches,and  then  to  take  the  New  York 
Central  train  at  half-past  six  o'clock  for  the  place  of  her  des- 
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tinatioii.  Her  testimony  was  to  tlie  effect  that  she  asked 
the  conductor  to  stop  the  car  after  it  had  turned  the 
corner  from  42d  street  into  Vanderbilt  avenue  and  that 
in  consequence  of  such  request  the  car  was  stopped  a  short 
distance  north  of  42d  street  and  tliat  several  persons  alighted 
therefrom ;  that  she  attempted  to  alight,  but  just  as  she 
was  stepping  to  the  ground  the  car  started  suddenly,  tlirow- 
ing  her  violently  upon  the  street.  The  testimony  of  Dr.  Wal- 
ton, her  attending  physician,  who  was  sworn  in  her  behalf, 
was  to  the  effect  that  he  was  standing  upon  the  rear  platform 
of  the  car  and  that  she  was  hit  by  the  "  hind  rail  of  the  car ''  as 
it  passed  her  and  was  thrown  to  the  pavement,  and  that  he 
could  not  say  whether  her  feet  were  on  or  off  the  car  at  the 
time  when  it  started.  On  belialf  of  the  defendant  there  was 
testimony  given  by  three  witnesses  who,  in  substance,  stated 
that  she  attempted  to  alight  from  the  car  before  it  had  come 
to  a  stand,  by  taking  hold  of  the  rear  rail  and  stepping  off, 
and  in  doing  so  was  thrown  to  the  pavement. 

The  trial  court,  in  submitting  the  case  to  the  jury,  gave  gen- 
eral instructions  to  the  effect  that  the  plaintiff  must  prove  to 
their  minds  "  by  a  fair  preponderance  of  evidence  that  this  fall 
was  caused  by  the  iiegligent  act  of  this  defendant  corporation.'' 
He  did  not,  however,  instruct  the  jury  as  to  the  particular  act 
of  negligence  alleged  in  the  complaint,  upon  which  the  plain- 
tiff relied  for  a  recovery  of  damages.  At  the  conclusion  of 
the  charge  the  defendant's  counsel  requested  the  court  to 
instruct  the  jury  that  *•  the  plaintiff  cannot  recover  unless  she 
satisfies  you  by  testimony  of  greater  weight  than  that  offered 
by  the  defendant  that  the  accident  happened  by  reason  of  the 
sudden  starting  of  the  car  after  it  had  come  to  a  full  stop  in 
response  to  a  signal  or  request  given  by  her  to  the  conductor." 
This  the  court  refused  to  charge,  except  as  it  had  heretofore 
charged. 

The  court,  as  we  have  seen,  had  charged  as  to  the  weight  of 
the  evidence  necessary,  but  had  neglected  to  charge  the  latter 
clause  embraced  in  the  request  as  to  the  sudden  starting  of 
the  car  after  it  had  come  to  a  full  stop.     Inasmuch  as  this 
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was  the  specific  act  of  negligence  alleged  in  the  complaint  the 
request  was  proper  and  should  have  been  charged.  It  was 
important,  in  view  of  the  conflicting  evidence  in  the  case, 
and  especially  in  view  of  the  testimony  of  the  plaintiff's  wit- 
ness, Walton,  who,  in  substance,  had  testified  that  she  was  hit 
by  the  back  rail  of  the  car.  The  refusal  to  charge  as  requested 
was,  therefore,  an  error  which  calls  for  a  reversal  of  the  judg- 
ment unless  it  was  subsequently  cured.  After  passing  upon 
a  number  of  other  requests  to  charge  the  defendant  asked  the 
court  to  charge  "  that  there  is  no  alleged  negligence  of  the 
defendant  upon  which  a  recovery  can  be  based  in  this  case 
except  the  sudden  starting  of  the  car  after  it  came  to  a  full 
stop."  This  the  court  refused  to  charge,  and  an  exception  was 
taken,  but  subsequently  the  trial  judge  asked  to  see  the  com- 
plaint, and  after  looking  at  that  instrument  the  court  with- 
drew the  refusal  to  charge  the  last  request  and  charged  it  as 
requested.  Thereupon  the  defendant's  counsel  asked  the 
court  to  change  his  refusal  to  charge  the  first  request,  but  the 
court  refused  to  charge  it,  except  as  already  charged.  To 
this  the  defendant's  counsel  took  another  exception. 

We  think,  in  view  of  the  general  language  used  by  the  court 
in  its  main  charge,  the  defendant  had  the  right  to  have  the 
jury  plainly  instructed  as  to  the  acts  of  negligence  upon  which 
a  recovery  could  be  had ;  that  the  conflicting  rulings  of  the 
court  served  to  confuse  the  jurors  as  to  the  true  rule  of  law 
which  was  to  govern  them  in  determining  the  questions  of 
fact  involved,  and  that  the  error  in  refusing  to  charge  the 
first  request  was  not  cured  by  that  which  subsequently 
occurred  in  the  concluding  request,  to  which  attention  has 
been  called. 

There  were  a  number  of  exceptions  taken  to  the  admission 
of  evidence,  which  we  do  not  deem  it  necessary  to  here 
consider.  The  error  pointed  out  requires  a  new  trial,  and 
upon  such  trial  questions  with  reference  to  evidence  may  be 
eliminated. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  tlie  event. 
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Bartlett,  J.  (dissenting).  The  evidence  in  this  case  is 
conflicting,  and  tlie  jury  rendered  a  verdict  for  the  plaintiff. 

This  reversal  is  placed  on  an  alleged  error  in  the  charge, 
which  in  my  opinion  was  fully  cured  at  the  close  thereof,  and 
that  the  jury  could  not  possibly  have  been  misled. 

At  the  close  of  the  main  charge  the  counsel  for  the  defend- 
ant submitted  the  following  request :  , 

'^  Jf'irst,  the  plaintiff  cannot  recover  unless  she  satisfies  you 
.  b\^  testimony  of  greater  weight  than  that  offered  by  the 
defendant  that  the  accident  happened  by  reason  of  a  sudden 
starting  of  the  car  after  it  had  come  to  a  full  stop  in  response 
to  a  signal  or  request  given  by  her  to  the  conductor."  The 
trial  judge  refused  so  to  cliarge. 

A  long  colloquy  then  followed  between  the  court  and  coun- 
sel for  both  parties  and  many  requests  to  charge  were  submit- 
ted and  ruled  upon. 

The  counsel  for  the  defendant  then  said  :  "  Then  there  is 
just  one  that  I  want  your  Ilonor  to  charge,,  namely,  thUt  there 
is  no  alleged  negligence  of  the  defendant  upon  which  a 
recovery  can  be  based  in  this  case  except  the  sudden  starting 
of  the  car  after  it  came  to  a  full  stop."  The  court  refused  to 
charge  this,  and  then  said:  "Let  me  see  the  complaint  in 
regard  to  that  last  request."  After  inspecting  tlie  complaint 
the  court  said  :  "  I  will  withdraw  that  refusal  to  charge,  and 
I  will  charge  as  requested.  That  is  the  allegation  of  the  com- 
plaint, and  the  plaintiff  must  sustain  that  allegation.  I  so 
cliarge." 

Tlie  defendant's  counsel  then  asked  the  court  to  charge  the 
first  request  in  the  terms  in  which  it  was  asked,  and  the  trial 
judge  i-eplied,  "  Ko ;  except  as  already  charged  I  refuse  to 
charge  it." 

It  was  doubtless  error  for  the  trial  judsre  at  the  outiset  to 
refuse  to  charge  the  first  request,  but  the  charge  ultimately 
made,  after  inspecting  the  complaint,  covered  substantially  the 
same  tjround  and  corrected  the  orifi^inal  error. 

It  seems  to  me  as  plain  as  language  can  make  it  that  the 
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original  error  was  fully  cured,  and  tlie  jury  about  to  retii'e 
must  liave  understood  the  very  narrow  issue  of  fact  which 
was  submitted  for  their  determination. 

This  plaintiff  sustained  most  serious  and  permanent  inju- 
ries, which  wrecked  her  life  as  a  singer  and  artist.  The  ver- 
dict is  not  excessive  when  the  surrounding  circumstances  are 
considered.  The  case  has  been  pending  for  a  long  time,  and 
I  regard  the  reversal  of  this  judgment  as  unwarranted. 

CcLLEN,  Ch.  J.,  O'Brien,  Vann  and  Werner,  J  J.,  concur 
with  IIaight,  J. ;  Bartlett,  J.,  reads  dissenting  memorandnm  ; 
Gray,  J.,  not  sitting. 

Judgment  reversed,  etc. 


Home  Insurance  Company  ct  al.,  Appellants,  v.  Continental 

Insurance  Company,  Ilesppndent. 

1.  Insurance  (Fiue)  —  Meaning  of  Words  "Pro  Rata'*  in  Policy 
OP  Reinsurance.  The  words  *'  vro  rata,"  as  used  in  n  contract  of  rein- 
surance,  "The  loss,  if  any,  payable  p?'o  raUi  at  the  same  time  and  in  the 
same  nmnner  as  by  said  companies,"  mean,  according  to  the  proportion- 
which  the  amount  of  the  policy  of  reinsurance  bears  to  the  amount  of 
original  insurance  —  that  proportion,  whatever  it  may  be,  remains  fixed, 
and  cannot  be  changed  by  any  act  of  the  reinsured  in  diminishing  or 
increasing  the  amount  of  original  insurance;  when,  therefore,  the  amount 
cf  original  insurance  is  §10,000  and  of  reinsurance  85,000.  the  reinsurer  is 
liable  for  half  of  any  loss  which  may  occur,  and  the  fact  that  subsequently 
the  original  insurance  is  reduced  to  $2,000  does  not  alter  the  proportion, 
and  in  case  of  a  loss  render  the  reinsurer  liable  for  the  whole  amount. 

2.  Evidence  —  Incompetency  ok  Expert  Evidence  Tending  to 
Contradict  the  Language  ok  the  Policy.  The  testimony  of  experts 
as  to  the  usage  and  objects  f»f  underwriters  in  inserting  the  ''pro  rata*' 
clause  in  policies  of  reinsurance,  and  tending  to  contradict  plain  language 
of  the  policy,  is  incompetent,  for  the  reason  that  its  meaning  has  been 
settled  by  the  construction  of  the  courts. 

Iloine  Ins.  Co.  v.  Continental  Ins.  Co.,  89  App.  Div.  1.  affirmed. 

(Argued  January  26,  1905;  decided  February  3.  190.").) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
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ruary  13,  1904,  affirming  a  judgment  in  favor  of  plaintiflFs 
entered  upon  the  report  of  a  referee. 

Tlie  nature  of  tlie  action  and  tjie  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

George  Richards  for  appellants.  By  the  main  and  princi- 
pal obligation  of  the  policy  of  reinsurance  defendant  obligated 
itself  to  pay  the  plaintiffs  the  full  amount  of  their  loss,  Which 
is  less  than  $5,000.  The  jt^r^  ra^t^  words  of  the  reinsurance 
rider  do  not  aid  the  defendant  at  all.  {Hand  v.  W,  F,  Ins. 
Co.,  57  N.  Y.  41 ;  L.  A.  Corp.  v.  Thomjysoii,  170  N.  Y.  94; 
Ins.  Co.  of  N.  A.  V.  II.  Ins.  Co.,  140  U.  S.  565  ;  C.  Ins.  Co. 
V.  ^.  Ins.  Co.,  138  N.  Y.  21 ;  Ins.  Co.  of  N.  T.  v.  A.  M. 
M.  F.  Ins.  Co.,  70  App.  Div.  69 ;  UzieUi  v.  B.  M.  Ins.  Co., 
L.  K.  [15  Q.  B.  Div.]  1560.)  The  meaning  which  the  defend- 
ant's counsel  seeks  to  put  upon  \\\^  pro  rata  clause  of  the  rein- 
surance rider  is  not  supported  either  by  authority  or  reason. 
(24  Am.  &  Eng.  Ency.  of  Law,  247-273 ;  Hand  v.  ^Y.  F. 
Ins.  Co.,  57  N.  Y.  41.)  A  comparison  of  the  standard  rein- 
surance rider  now  in  use  with  the  old  form  of  insurance  con- 
tract demonstrates  beyond  doubt  the  soundness  of  plaintiffs' 
contention.  {Ilone  v.  M.  S.  Ins.  Co.,  1  Saudf.  137;  2  N.  Y. 
235:)  If  this  court  holds  that  the  construction  of  the  written 
contract  is  not  clearly  in  favor  of  these  plaintiflFs  then  it 
should  be  held  that  the  language  is  so  far  ambiguous  as  to 
make  the  expert  testimony  as  to  the  univei-sal  practice  and 
understanding  of  the  insurance  fraternity  admissible.  (Z.  A. 
Coip.  V.  Thompson,  170  N.  Y.  94;  Underwood  v,  G.  Ins. 
Co.,  161  N.  T.  413 ;  Hall  v.  Jansen,  4  E.  &  B.  504  ;  1  Joyce 
on  Ins.  §  ^^^',  Asior  v.  V.  Lis.  Co.,  7  Cow.  213;  Dow  v. 
Whetten,  8  Wend.  160 ;  The  Eeeside,  2  Sumn.  567 ;  Atkin- 
son  V.  Truesdell,  127  N.  Y.  234 ;  Smith  v.  Clews,  114  N.  Y. 
190 ;  Newhall  v.  Ajypleton,  114  N.  Y.  144.) 

William  C.  TrxdZ  for  respondent.  The  obligation  and  lia- 
bility of  the  defendant  upon  its  contract  of  reinsurance  is 
limited  to  such  proportion  of  the  loss  as  the  amount  of  the 
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policy  of  reinsurance  bears  to  the  amount  of  the  original 
insurance.  {Blaokstone  v.  A,  F.  Ins.  Co.,  56  X.  Y.  104; 
a  li.  E.  cfe  F,  Ins,  Co.  V.  Cashoio,  41  Md.  59 ;  /.  M.  Ins. 
Co.  V.  A.  Lis.  Co.,  67  111.  362;  /.  F.  Lis.  Co.  v.  //.  Ins.  Co., 
68  Fed.  Eep.  698 ;  //.  Ins.  Co.  r.  C  Ins.  Co.,  62  App.  Div^. 
63;  H.  Lis.  Co.  v.  C.  Lis.  Co.,  89  App.  Div.  1.)  The  lia- 
bility under  a  i'e-insurance  contract  containing  the  prorating 
clause  is  the  proportion  which  the  entered  amount  of  the  risk 
in  the  reinsuring  contract  bears  to  the  entered  amount  of  risk 
entered  in  the  original  policy.  {Jackson  v.  St.  P.  Co.,  99  N.  Y. 
125  ;  Ilastie  v.  De  Peyster,  3  Caines,  196  ;  Ilerkenrath  v.  Ins. 
Co.,  1  Barb.  Ch.  363 ;  C.  R.  F.  cfe  F.  Lis.  Co.  v.  Cashow,  41  Md. 
59 ;  1  May  on  Ins.  §  12 ;  C  Lis.  Co.  v.  ^E.  Ins.  Co.,  138 
K  Y.  16 ;  Hone  v.  M.  S.  Ins.  Co.,  1  Sandf.  137 ;  2  N.  Y.  235 ; 
24  Am.  &  Eng.  Ency.  of  Law  [2d  ed.],  250 ;  May  on  Ins.  [4th 
ed.]  §  11;  P.  Ins.  Co.  v.  W.  Lis.  Co.,  23  Penn.  St.  250; 
M.  Lis.  Co.  V.  W.  A.  Co.,  145  Mass.  419 ;  F  F.  Co.  v.  6\  U. 
&  N.  Ins.  Co.,  173  N.  Y.  241.)  The  exception  to  the  ruling 
of  the  referee  striking  out  the  evidence  of  usage  and  custom 
and  opinions  of  experts  as  to  the  liability  of  the  defendant  is 
without  force.  (J/.  S.  Ins.  Co.  v.  Hone,  1  Sandf.  137 ;  Ilone 
V.  M.  S.  Ins.  Co.  2  N.  Y.  235  ;  Greenl.  on  Ev.  §§  277,  280, 
282 ;  Sleight  v.  Rhinelander,  1  Johns.  192 ;  Wheeler  v.  New- 
Imild,  16  N.  Y.  392 ;  Abbott's  Tr.  Ev.  [2d  ed.]  598 ;  May 
on  Ins.  §  179d  ;  Schooner  Eeeside,  2  Sumn.  567 ;  1  Story, 
608 ;  Creery  v.  Holly,  14  Wend.  48 ;  Bargett  v.  0.  M.  Ins. 
Co.,  3  Bosw.  385  ;  Blackett  v.  Ins.  Co.,  2  Cr.  &  J.  255  ;  Barn- 
ard  v.  Keller,  10  Wall.  383 ;  C.  E.  Bank  v.  jVassau  Bank, 
91  N.  Y.  74 ;  Woodruf  v.  Merchants' Bank,  25  Wend.  523  ; 
Heame  v.  Ins.  Co.,  3  Cliff.  318.) 

Vann,  J.  This  action  was  brought  by  two  fire  insurance 
companies  against  a  third,  upon  a  contract  of  reinsurance 
in  the  standard  form,  made  under  the  following  circum- 
stances :  On  the  13th  of  June,  1895,  the  plaintiffs,  "  each  act- 
ing and  contracting  for  itself  and  not  one  for  the  other,"  by  a 
policy  otherwise  joint  in  form,  insured  one  Heilner  for  the 
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term  of  one  year  to  an  amount  not  exceeding  §10,000  against 
loss  by  fire  to  a  quantity  of  wool.     On  tiie  16tli  of 'July,  1895, 
the  defendant  reinsured  the  plaintiffs  against  all  loss,  except 
as  otherwise  provided,  under  their  said  policy  to  Heilner  to 
an  amount  not  exceeding  $5,000,  "  subject  to  the  same  risks, 
conditions,  valuations,  endorsements  and  assignments  as  are 
or  may  be  assumed  or  adopted  by  the  Home  Insurance  Com- 
pany of  Xew  York  and  the  Ph(«nix  Insurance  Company  of 
Hartford,  Connecticut."     It  was  also  provided  that  "  the  loss, 
if  any,"  sliould  be  "  payable  j?^'o  rata  at  the  same  time  and  in 
the  same  manner  as  by  said  companies.     Otlier  reinsurance 
permitted  if  desired."     These  provisions  appeared  in  what  is 
called  a  rider  attached  to  the  standard  form  of  policy  in  order 
to  convert  it  into  a  contract  of  reinsurance.     It  was  provided 
in  the  body  of  the  policy  that  the  defendant  should  not  be 
liable  "  for  a  greater  proportion  of  any  loss  on  the  described 
property     *     *     *     than   the  amount  hereby  insured  sliall 
bear  to  the  whole  insurance,  whether  valid  or  not     *     *     *. 
Liability  for  reinsurance  shall  be  as  specifically  agreed  hereon." 
Prior  to  August  12th,  1895,  the  plaintiffs,  at  the  request  of 
Heilner  and  without   notice  to  the  defendant,  I'educed  his 
insurance  to  the  sum  of  $2,000  and  on  that  day  the  property 
covered  by  their  policy  was  injured  by  fire  to  an  amount 
exceeding  §3,000.     They  paid  Heilner  $2,000,  the  amount  of 
their  policy  as  reduced,  and  they  also  paid  $14.10  for  the  nec- 
essary expense  of  adjusting  the  loss.     They  served  proofs  of 
loss  on  the  defendant,  claiming  that  they  were  entitled  to 
$2,014.10,  the  wliole  amount  paid  by  tliem,  and  more  than 
sixty  days  thereafter  commenced  this  action  to  recover  that 
sum.     Upon   the  first   trial   they  were   awarded  the  whole 
amount  claimed,  but  the  judgment  was  reversed  by  the  Appel- 
late Division.     {Home  IiiHurance  Co,  v.  Conthieiital  Limii*- 
ance    Co.^   02  App.   Div.   63.)     Upon    the   second   trial   the 
defendant  was  held  liable  for  $1,007.05,  or  one-half  the  amount 
claimed,  and,  as  an  offer  of  judgment  for  that  sum  had  been 
served,  costs  were  allowed  against  the  plaintiffs  and  judgment 
was  entered  in  their  favor  for  the  remainder  only.     After 
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atSrinanoe  by  the  Appellate  Division  they  appealed  to  this 
court. 

The  plaintiffs  claim  that  the  defendant  under  its  policy  of 
reinsurance  is  liable  for  tl^e  whok  loss  which  they  sustained 
under  their  policy  of  insnitince.  The  defendant  claims  that 
it  is  liable  for  only  ^  one-half  that  amount,  upon  the  theory 
that  its  contract  is  limited  to  such  proportion  of  the  loss  as 
the  amount  of  reinsurance  bears  to  the  amount  of  insurance. 

Tlie  controversy  turns  upon  the  meaning  of  the  following 
sentence  as  used  in  the  policy  of  reinsurance :  "  The  loss,  if 
any,  payable  j}?'o  rata  at  the  same  time  and  in  the  same  man- 
ner as  by  said  companies."  The  mooted  words  are  ^'jyro 
rata^^  which  mean,  literally,  "  according  to  the  rate,"  or,  as 
ordinarily  understood,  "in  proportion."  The  loss,  therefore,  is 
payable  according  to  some  proportion  and  must  be  appor- 
tioned in  some  "way.  Obviously  the  apportionment,  as  to 
parties,  is  to  l^e  made  either  between  the  plaintiffs  alone  or 
between  the  plaintiffs  and  the  defendant;  and  as  to  amount, 
on  the  basis  of  facts  existing  at  the  date  of  the  policy,  or  at 
the  date  of  the  loss.  If  it  is  between  the  plaintiffs  simply, 
the  provision  is  unnecessary,  and  is  of  slight  concern  to  one 
and  of  no  concern  to  the  other  i>arty  to  the  contract ;  but  if 
between  the  contracting  parties,  it  relates  to  the  amount  of 
reinsurance  to  be  paid  and  has  a  function  to  perform  of 
importance  to  both.  AVe  agree  with  the  Appellate  Division 
that  the  parties  intended  to  divide  tlie  loss  between  them- 
selves according  to  the  proportion  which  the  amount  of  the 
defendant's  policy  of  reinsurance  bears  to  the  amount  of  the 
plaintiffs'  policy  of  insurance. 

The  promise  of  the  reinsurer  was  to  indemnify  the  insur- 
ers to  an  amount  not  exceeding  $5,000  against  their  liability 
under  the  policy  for  $10,000  to  Heilner,  by  paying  ^/'^  rata 
any  loss  sustained  by  them,  that  is,  by  paying  any  such  loss  in 
proportion  to  the  sums  covered  by  the  respective  policies. 
There  was  no  promise  to  pay  the  full  amount  of  insurance, 
but  a  oertain  proportion  thereof.  The  defendant  did  not  say 
to  the  plaintiffs,  "  I  will  pay  your  loss,  not  exceeding  $5,000," 
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but  "  I  will  pay  my  proportion  of  your  loss  not  exceeding 
$5,000."  The  proportion  was  fixed  by  the  contract  in  accord- 
ance with  the  amount  of  insurance  furnished  by  either  party 
as  stated  in  the  policy  of  reinsurance,  or  at  the  ratio  of  5,000 
to  10,000,  which  is  one-half.  After  the  contract  was  made 
the  proportion  could  not  be  changed  without  the  consent  of 
both  parties.  It  could  not  be  affected  by  any  act  of  tlie  plain- 
tiffs in  modifying  their  contract  with  Heilner.  The  right  to 
change  their  contract  with  him  was  unrestricted,  but  any 
change  could  not  affect  the  ratio  of  5,000  to  10,000,  which 
was  agreed  upon  as  the  basis  of  division.  The  amount  of 
insurance  might  be  changed,  but  not  the  proportion  which 
the  reinsurer  was  to  pay  if  a  loss  occurred.  The  plaintiffs,  by 
agreement  with  the  owner  of  the  property,  might  reduce  the 
amount  of  his  policy  to  $2,000  or  increase  it  to  $20,000,  but 
the  promise  of  the  defendant  to  pay  in  accordance  with  the 
proportion  originally  fixed  would  remain  unchanged.  That 
promise  was  to  pay  upon  the  ratio  settled  by  the  facts  existing 
at  the  date  of  the  contract,  and  which  were  stated  therein. 
It  was  agreed  that  the  amount  of  insurance  was  $10,000  and 
that  the  amount  of  reinsurance  should  be  $5,000,  payable  ^;v 
rata  in  case  of  loss.  Tliere  is  no  agreement  to  pay  the  whole 
loss,  but  e^pro  rata  share  thereof,  in  proportion  to  the  amounts 
of  the  policies  as  they  stood  when  issued.  The  premium  paid 
to  the  defendant  is  presumed  to  have  been  arranged  with  ref- 
erence to  those  amounts.  The  plaintiffs  received  a  premium 
of  $230  and  they  paid  $115,  or  one-half  thereof,  to  the  defend- 
ant, which  assumed  a  like  proportion  of  the  loss. 

While  the  "  risks,  conditions,  valuations,  endorsements  and 
assignments"  of  the  policy  of  insurance  might  be  changed  by 
the  plaintiffs  for  their  own  convenience  after  the  policy  of 
reinsurance  was  issued,  it  could  have  no  effect  on  the  defend- 
ant's promise  which  was  founded  upon  the  amount  of  original 
insurance  existing  when  it  was  made.  The  plaintiffs  by  alter- 
ing their  risk  with  the  insured  could  not  alter  the  proportion 
of  any  loss  which  the  defendant  had  agreed  to  pay.  That 
proportion  was  determined  by  the  defendant's  policy  in  accord- 
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ance  with  the  facts  as  they  stood  at  its  date  and  as  they  were 
therein  recited,  and  wliile  they  might  subsequently  be  changed 
the  proportion  would  remain  the  same,  because  it  was  agreed 
upon  as  the  basis  of  the  contract  to  reinsure.  The  defendant 
took  upon  itself  one-half  of  the  plaintiffs'  risk  under  a  cer- 
tain policy,  specifically  identified  by  number,  not  one-half  of 
all  risks-  outstanding.  If  the  plaintiffs  at  the  same  time  had 
had  other  policies  on  the  same  property  not  referred  to  in  the 
defendant's  policy,  the  proportion  would  not  have  been 
changed,  for  it  depended  upon  the  ratio  between  the  amount 
of  the  particular  policy  specified  and  that  of  the  policy  of 
reinsurance  as  issued. 

The  paragraph  quoted  from  the  body  of  the  policy  in  suit 
is  an  apportionment  clause  which  relates  simply  to  policies  of 
reinsurance  as  between  themselves.  {Farviers*  Feed  Co,  v. 
Scottish  ZJnion  Ins.  Co,^  173  N.  Y.  241.)  It  affects  the 
adjustment  between  reinsurers  only  and  would  control  the 
amounts  to  be  contributed  by  defendant's  policy  and  any 
other  policy  of  reinsurance  which  might  have  been  taken  out 
by  the  plaintiffs.  No  question  of  that  kind  has  arisen  and  the 
present  controversy  depends  wholly  upon  the  words  of  the 
reinsurance  slip  attached  in  the  form  of  a  rider.  As  we  read 
those  words  they  fix  the  proportion  to  be  paid  by  the  defend- 
ant^ in  case  of  a  loss  according  to  the  ratio  which  the  amount 
of  its  policy  bore  to  the  amount  of  plaintiffs'  policy  when  it 
was  written.  In  no  other  way  can  adequate  force  be  given  to 
the  words  ^^ pro  rata^^  which  by  their  ordinary  meaning  as 
used  in  the  policy  before  us,  as  well  as  by  the  meaning  given 
them  by  the  courts  when  used  under  like  circumstances  in 
other  policies,  are  the  controlling  words  of  the  contract.  This 
court  has  held  that  a  policy  without  them  means  what  the 
plaintiffs  claim,  and  a  policy  with  them  what  the  defendant 
claims  the  contract  in  question  means. 

In  an  early  case  the  words  " j^r^  rata  "  formed  no  part  of 
the  promise  of  the  reinsurer,  whicli  was  absolute  in  form. 
The  agreement  was  "  to  make  good  unto  the  reinsured  all 
such  loss  or  damage,  not  exceeding"  $10,000,  "as  should  hap- 
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pen  by  lire  to  the  property  described."  The  oi*iginal  iusur- 
auce  was  $22,000,  the  reinsurance  $10,000  and  the  loss 
$14,373.76.  A  recovery  of  the  whole  amount  of  the  reinsur- 
ance was  sustained,  although  the  reinsurer  was  insolvent  and 
could  not  meet  its.contract  with  the  insured.  {Hone  v.  Mutual 
Safety  Im,  Co,,  1  Sandf..  137 ;  2  N.  Y.  235.) 

Twenty-iive  years  later  a  case  was  presented  where  the 
policy  of  reinsurance  contained  this  clause :  "  loss,  if  any, 
payable  jp/'c>  rata  at  the  same  time  with  the  reinsured.'*  The 
insurance  was  $5,000,  the  reinsurance  $2,500  and  the  loss 
$4,407.62.  This  court,  after  quoting  t\\Q  p7*o  rata  clause,  said 
that  it  did  not  occur  in  the  case  last  cited  and  then  continued 
as  follows:  "By  virtue  of  the  first  part  of  this  clause  the 
defendant  is  not  bound  to  pay  the  full  amount  reinsured  by 
its  policy,  but  only  such  a  proportion  of  the  amount  of  the 
loss  as  is  in  the  ratio  of  the  amount  of  the  reinsurance  to  the 
amount  originally  insured.  Thus  the  defendant's  I'einsurance 
being  for  half  the  amount  of  the  original  insurance,  the  defend- 
ant is  to  pay  half  the  loss."  {Blackston'C  v.  Aleirhannm  Fire 
Ins.  Co.,  56  N.  Y.  104,  107.)  The  effect  of  the  words  under 
consideration  is  clearly  shown  by  these  cases,  for  in  the  earlier, 
where  they  were  wanting,  the  promise  was  iield  to  be  abso- 
lute, while  in  the  later,  where  they  were  ]>resent,  it  was  held 
to  be  proportionate,  or  according  to  the  ratio  between  the 
insurance  and  reinsurance. 

The  Jilackstone  case  has  pointed  the  way  to  judgment  ifi 
various  courts  of  high  standing.  {Imperial  Fire  Ins,  Co,  v. 
Home  Ins.  Co.,  68  Fed.  Rep.  698 ;  Consolidated  Real  Estate 
iib>  Fire  Ins,  Co.  v.  Cashow,  41  Md.  59 ;  Illinois  Mat,  F, 
Ins,  Co.  V.  Andes  his,  Co.,  67  III.  362.  See,  also,  Contineti- 
tal  Ins.  Co,  V.  ^Ftna  Ins.  Co.,  138  N.  Y.  16,  21 ;  Ins.  Co,  of 
tlie  State  of  New  York  v.  Associated  Mfrs,  M,  F,  Ins, 
Corpn.,  70  Ai)|).  Div.  69;  174  N.  Y.  541 ;  24  Am.  &;  Eng. 
Encyc.  [2d  ed.]  267.) 

Upon  the  trial  the  testimony  of  experts  as  to  the  usage  and 
object  of  underwriters  in  inserting  the  pro  rata  oX^ixm^  inpwDli- 
cies  of  reinsurance,  although  received  by  the  referee,   was 
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finally  struck  out  upon  motion  of  the  defendant,  against  the 
objection  and  exception  of  the  plaintiffs.  The  motion  was 
properly  granted  for  the  evidence  was  incompetent.  It  did 
not  tend  to  show  the  meaning  of  technical  terms,  nor  place 
the  referee  in  the  situation  of  the  parties  so  that  he  could 
construe  tlieir  agreement  from  their  standpoint  wlien  it  was 
made.  The  effect  of  the  evidence  was  to  contradict  the  plain 
language  of  the  pohcy,  after  its  meaning  liad  been  settled  by 
tlie  construction  of  the  courts.  Usage  cannot  control  law, 
nor  change  the  legal  meaning  of  a  contract,  {/lone  v.  Mutual 
Safety  Im.  Co.,  1  Sandf.  137, 149  ;  2  X.  Y.  235,  240  ;  Wheeler 
v.  NewbouU,  16  ]^.  Y.  392,  401 ;  Blyelow  v.  Leyg,  102  N.  Y. 
652,  654.) 

The  judgment  should  be  affirmed,  with  costs. 

Bartlk'it,  J.  (dissenting).  I  am  of  opinion  that  the  ^>;'o 
7'ata  clause  in  the  contract  of  reinsurance  is  properly  con- 
strued by  plaintiffs'  counsel,  and  if  it  is  desired  to  hold  the 
original  company  to  any  fixed  amount  of  insurance,  the 
retainer  clause  must  be  used. 

This  practice  has  long  prevailed  in  the  insurance  world,  and 
to  hold  otherwise  will  greatly  disturb  the  due  course  of  busi- 
ness and  possibly  necessitate  a  change  in  the  form  of  policies 
that  have  been  long  in  use. 

CuLLEX,  Ch.  J.,  Gray,  O'Brien,  IIaight  and  Werner, 
JJ.,  concur  with  Yann,  J. ;  Bartleit,  J.,  reads  dissenting 
memorandum. 

Judgment  affirmed. 


David  Perez,  as  Administrator  of  the  Estate  of  AFK^nAEL 
Perez,  Respondent,  v.  Bernard  Sandkowitz,  Appellant. 

1.  ApPEAii  —  When  Affikmance  Assumed  Xot  to  11  aye  Been 
Unanimous.  If  it  does  not  appear  from  the  order  or  judgineut  that  an 
affirmance  by  the  Appelhite  Division  wan  unauimous,  the  Court  of 
Appeals  will  assume  that  it  was  not,  and  will  determine  whether  the  evi- 
dence was  sufficient  to  warrant  the  submission  of  the  cnse  to  the  jurj', 
where  the  defendant  has  moved  for  a  dismissal  of  the  complaint. 
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2.  Negligence  — When  Facts  Proven  Do  Not  Show  That  Plain- 
tiff's Intestate  Was  Free  from  Contributory  Negligence.  Where 
in  an  action  for  negligence  it  appeared  that  the  plaintiff's  intestate  was 
injured  while  diagonally  crossing  a  street  in  which  there  was  no  vehicle 
and  no  obstruction  to  prevent  him  from  seeing  an  approaching  team  by 
which  he  was  struck,  and  there  is  no  fact  in  evidence  to  show  that  he 
used  reasonable  care,  and  the  facts  proven  not  only  do  not  permit  of  the 
slightest  inference  that  any  care  was  exercised,  but  are  such  that  the 
occurrence  is  inexplicable,  except  upon  the  inference  that  he  consciously 
took  the  risk  of  crossing  in  front  of  the  team,  or,  being  unconscious  and 
unobservant  of  the  situation,  that  he  walked  into  the  team,  such  evidence, 
however  negligent  the  driver  of  the  team  may  have  been,  fails  to  meet 
the  burden  imposed  by  law  upon  the  plaintiff  of  showing  that  the 
deceased  was  free  from  fault,  and  it  is  reversible  error  to  submit  the  case 
to  the  jury. 

Perez  v.  Sandrowitz,  90  App.  Div.  606,  reversed. 

(Argued  January  25,  1905;   decided  February  3,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 21, 1904:,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new 
trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Euge7ie  Lamb  Bichards^  Jr.^  for  appellant.  The  complaint 
should  have  been  dismissed  on  the  ground  that  the  plaintiff 
failed  to  show  that  the  deceased  was  free  from  contributory 
negligence.  {AfcDonald  v.  M.  S.  Ry.  Co,^  80  App.  Div. 
233 ;  Dolfini  v.  E,  R,  R,  Co,,  178  N.  Y.  1 ;  Kappus  v.  M, 
S.  Rij.  Co,,  82  App.  Div.  13 ;  Weiss  v.  S.  3L  S.  Ry.  Co,,  33 
App.  Div.  221 ;  SulUvcm  v.  U,  Ry,  Co,,  81  App.  Div.  599 ; 
&wavtz  V.  N.  Y.  C.  R,  R,  Co.,  81  App.  Div.  402;  O'Reilly 
V.  B.  II.  Ry.  Co,,  82  App.  Div.  492.)  Even  assuming  that 
the  defendant's  driver  was  negligent  in  not  seeing  the  boy  and 
stopping  the  wagon  and  avoiding  the  accident,  the  boy  was 
equally  negligent  in  not  seeing  and  avoiding  the  approaching 
wagon.     {Kauffman  v.  /.  S.  Ry.  Co.,  43  Misc.  Eep.  634; 
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Du  Fraiie  v.  M,  S.   lit/.   Co.,  83  App.  Div.  298 ;  Little  v. 
T.A.  liy.  (?(?.,  83  App.  Div.  330.) 

Henry  W.  Unger  and  Abraham,  Levy  for  respondent. 

Gray,  J.  The  plaintiff  recovered  damages  against  the 
defendant  for  causing  the  death  of  his  intestate,  who  was  his 
son,  upon  allegations  to  the  effect  that  it  was  occasioned 
through  the  negligence  of  an  eraploj^e.  The  judgment  of  the 
trial  court  in  his  favor  was  affirmed  by  the  Appellate  Divi- 
sion ;  but,  as  it  does  not  appear  from  the  order,  or  judgment, 
that  the  affirmance  was  unanimous,  we  must  assume  that  it 
was  not.  Therefore,  upou  this  appeal,  we  are  at  liberty  to 
review  the  evidence  and  to  determine  whether  it  was  sufficient 
to  warrant  the  submission  of  the  case  to  the  jury.  The 
defendant  liad  moved  for  a  dismissal  of  the  complaint,  at  the 
close  of  the  evidence,  upon  tlie  ground  that  the  deceased  was 
guilty  of  negligence  which  contributed  to  the  injury. 

The  accident,  which  caused  the  death,  occurred  on  TTtli 
street,  in  the  city  of  New  York,  at  a  point  somewhat  to  the 
east  of  the  easterly  crosswalk  at  First  avenue  and  about  the 
middle  of  a  day  in  August.  According  to  those  of  the  plain- 
tiff's witnesses  who  saw  the  accident,  the  defendant's  wagon, 
drawn  by  two  horses,  was  being  driven  eastwardly  on  East  77th 
street  at  a  rapid  rate.  After  crossing  First  avenue,  the  horses 
struck  the  boy,  who  was  in  the  street ;  throwing  him  to  the 
ground,  in  such  manner  that  the  wagon  passed  over  his  body. 
The  boy  was  crossing  the  street,  at  a  point  some  twenty  feet 
or  more  from  First  avenue,  and  was  proceeding  in  a  slanting 
direction  towards  the  avenue.  It  was  raining  hard  and  he  was 
wearing  a  rubber  coat,  or  cover,  to  protect  him  from  the  rain. 
The  plaintiff  testified  of  him,  that  lie  was  about  thirteen  years 
of  age  and  tluit  lie  was  a  bright  and  healthy  boy.  There  is 
no  claim  that  he  was  incapable  of  caring  for  himself.  There 
was  no  other  vehicle,  and  no  obstruction,  in  the  street,  at 
the  time,  which  could  have  prevented  him  from  seeing  the 
approaching  wagon.     What  he  was  doing,  whether  playing, 


400  Perez  v.  Sandrowitz.  [Feb., 

Opinion  of  the  Court,  per  Gray,  J.  [Vol.  180. 

or  accomplishing  some  more  serious  purpose,  is  not  certain 
from  the  evidence ;  which  is,  also,  conflicting  as  to  whether 
tlie  rubber  coat,  or  blanket,  was  over  his  shoulders,  or  over  his 
head  and  eyes.  According  to  the  driver  of  the  wagon,  he  was 
driving  at  a  moderate  gait  and  the  deceased  had  come  sud- 
denly from  the  sidewalk  upon  the  street  and  walked  into  the 
horses. 

It  may  be  conceded  that,  upon  the  evidence,  the  question  of 
the  negligence  of  the  defendant's  driver  was  one  of  fact  which 
a  jury,  alone,  could  determine ;  but,  before  that  question  could 
be  submitted,  anotlier  question  must  have  arisen  upon  the  evi- 
dence, which  should  accompan}'^  the  submission  of  the  other 
one,  and  tliat  was,  whether  the  deceased  was  free  from  con- 
tributory negligence.  There  is  the  difficulty  in  tliis  case.  The 
evidence  utterly  fails  to  show,  directly,  or  inferentially,  that 
the  deceased  used  that  degree  of  care,  which  was  incumbent 
upon  him  under  the  circumstances.  He  was  a  bright,  healthy 
lad  of  thirteen  years  of  age  and,  while  he  had  a  right  to  cross 
the  street  between  the  crossings,  he  was  bound  to  use  that 
reasonable  degree  of  care,  which  the  circumstances  suggested. 
There  is  iK)t  one  fact  in  evidence  to  show  that  he  used  any 
care ;  nor  do  the  facts  proven  permit  of  the  slightest  infer- 
ence that  any  care  was  exercised.  The  circumstances  were 
sucli  as  to  permit  of  but  tlie  inference  Ifhat  he  consciously 
took  the  risk  of  crossing,  as  he  did  ;  or,  being  unconscious 
and  unobservant  of  the'  situation,  that  he  walked  into  the 
approaching  team.  The  time  of  day,  the  absence  of  other 
vehicles  in  tlie  street  and  the  character  of  the  deceased  were 
such  as  to  make  the  occurrence  inexplicable,  except  upon  such 
6U])positions.  He  may  have  covered  his  head  with  the  rain 
coat,  or  he  may  have  recklessly  taken  his  chances  of  getting 
across  the  street  in  front  of  the  horses.  Our  decisions  in 
Jh^l/nohh  v.  ^\  Y,  a  ifc  /L  IL  R,  It,  Co.,  (58  X.  Y.  2:48), 
and  Turker  v.  X.  Y.  C.  <fe  //.  li.  IL  li,  Co,,  (12i  ib.  308), 
are  considerably  in  point.  The  deceased  was  going  in  the 
direction  from  which  the  horses  were  coming;  the  danger 
was  apparent  and  had  he  used  his  eyes,  as  he  was  bound 
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to  do,  it  must  liave  been  evident  to  him.  However  negli- 
gent the  driver  of  the  wagon,  the  plaintiffs  evidence  failed 
to  meet  the  burden,  imposed  by  the  law  in  snch  cases,  of 
showing  that  the  deceased  was  free  from  fault  and  to  sub- 
mit tlie  case  to  the  jury  was  to  invite  the  play  of  their  sympa- 
thies, where  only  their  judgment  upon  any  conflicting  evi- 
dence as  to  material  facts  should  have  been  exercised. 

For  these  reasons,  1  advise  that  the  judgment  appealed 
from  should  be  reversed  and  that  a  new  trial  should  be 
ordered  ;  with  costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  O'Brien,  Bartlistt,  Vann  and  Werner, 
J  J.,  concur ;  IIaioht,  J.,  absent. 

Judgment  reversed,  etc. 


The  People  of  the  State  of  New  York  ex  rel.  The  Presi- 
dent, Directors  and  Company  of  The  Albany  and 
Bethlehem  Turnpike  Road,  Appellant,  v.  "William 
Selkirk  et  al.,  as  Assessors  of  the  Town  of  Bethlehem, 
Respondents. 

Tax — Defective  Assessment  upon  Real  Estate  of  Turnpike 
Company  Not  Owning  Fee  of  Its  Road.  Where  h  turnpike  coaipauy 
does  not  own  the  fee  of  the  hiud  over  which  its  road  passes,  whatever 
may  be  the  nature  of  its  interest  therein,  if  taxable  at  all,  it  is  not 
adequately  described  in  an  assessment  upon  "5  miles  of  highway"  for 
the  "full  value  of  real  property  taxed;"  such  an  assessment  is  fatally 
defective  for  not  indicating  in  its  description  that  it  was  laid  upon  some- 
thing other  than  an  ownership  of  the  fee  of  the  land,  and  that  structures 
or  superstructures,  or  something  apart  from  the  franchise  which  might 
be  property,  were  intended  to  be  taxed  thereunder. 

Matter  of  Albany  &  Bethleliem  Turnpike  Road,  94  App.  Div.  509, 
reversed. 

(Argued  January  9,  1905;  decided  February  21,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  May 
20,  1904,  confirming  the  proceedings  of  the  defendants  in 

26 
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assessing   the  property  of   the  relator    for  the  purposes  of 
taxation. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Frederick  Townsend  and  Marcxcs  T.  Han  for  appellant. 
The  relator  does  not  have  title  to  the  roadway  described  in  the 
assessment,  and  that  is  apparent  on  the  face  of  tlie  return. 
{Trevivan  v.  Zaw?*e7ice,  2  Smith  L.  C.  510;  Bigelovv  on 
Estoppel,  ch.  1.)  It  is  improper  to  sustain  the  assessment 
actually  made  by  assuming,  Jirst,  that  the  relator  has  other 
real  estate  than  that  described,  and,  8eco?id,  that  that  has  been 
assessed.  {State  Bailroad  Tax  Cases^  92  U.  S.  575  ;  L.  1896, 
ch.  908,  §§  2,  4.) 

Newton  B.  Van  Derzee  for  respondents.  The  property  of 
relator  was  properly  assessed  as  real  estate.  {People  ex  rel, 
V.  Cassity^  46  N.  Y.  46 ;  People  ex  rel.  v.  Comr,  of  Taxes^ 
101  N.  Y.  322 ;  //.  li.  B,  Co.  v.  Patterson,  74  N.  Y.  365 ; 
People  ex  rel,  v.  Com??ii8sio7ie?*8y  80  N.  Y.  573 ;  People  ex 
rel.  V.  Commissioner 8^  82  N.  Y.  462  ;  People  ex  rel,  v.  Bd. 
of  Assessors^  93  N.  Y.  308  ;  Smith  v.  Mayor,  etc,,  68  X.  Y. 
552.)  It  is  not  necessary  that  the  fee  of  the  land  over  which 
tlie  turnpike  was  constructed  should  be  in  the  corporation 
assessed.  {Smith  v.  Mayor,  etc.,  68  N.  Y.  552 ;  People  ex 
rel.  V.  Gannon,  34  Misc.  Rep.  350.) 

Gray,  J.  The  relator  is  a  turnpike  corporation,  which  was 
organized  pursuant  to  an  act  of  the  legislature,  passed  in  1804, 
and  w^iich  exists  under  the  same  and  various  amendatory  acts. 
A  part  of  its  road,  which  was  constructed  over  an  old  high- 
way, is  in  tlie  town  of  Bethlehem,  in  the  county  of  Albany, 
and  in  1903  the  assessors  of  that  town  assessed  its  real  estate 
for  purposes  of  taxation.  The  assessment  in  the  column  of 
the  assessment  roll,  required  for  the  description  of  the  prop- 
erty proposed  to  be  taxed,  was  in  this  language :  "  From  city 
limits  to  Babcock's  Corners  and  a  branch  from  Coming's  Hill 
to  gate  of  Isaac  Sanders  on  Kiver  Road  below  Abbey  hotel 
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—  5  miles  of  highway"  and  the  amount  of  the  assessment 
upon  the  "  full  value  of  real  property  taxed  "  was  $20,000. 
An  application  to  cancel  the  assessment  having  been  denied 
by  the  assessors,  the  relator  obtained  a  writ  of  certiorari  to 
review  their  action  and,  upon  the  matter  coming  on  to  be 
heard  before  the  Appellate  Division  of  the  Supreme  Court, 
in  the  third  department,  the  assessment  was  there  confirmed. 
It  appears  that  the  relator  has  its  principal  otQce  in  the  city 
of  Albany;  where  is,  also,  its  toll  house  for  the  collection 
of  tolls  from  travelers  upon  the  road.  Unless,  therefore,  it  is 
shown  that  it  owns  real  property  for  assessment  within  the 
town  of  Bethlehem,  the  taxing  district,  the  assessment  was 
invalid.  The  petition  alleges  that  the  turnpike  road  was 
an  ancient  highway  and  that  the  fee  thereof  was  never 
acquired,  whether  by  purchase,  condemnation,  or  otherwise. 
The  return  to  the  writ  alleges  that  the  relator  owns  the  fee  of 
the  lands ;  but  qualifies  the  assertion  by  basing  it  upon  certain 
facts, '^  which  comprise  all  the  evidence  upon  the  subject." 
Those  facts  are  stated  to  be  the  power  and  autliority  given  to 
the  corporation  to  "  contract  and  agree  "  for  the  purchase  of 
lands,  for  the  purpose  of  making  the  road  and  for  maintain- 
ing a  toll  house  and  other  works  pertaining  to  the  road  ;  that 
it  has  been  in  the  sole  possession  of  and  control  over  the  road- 
way to  the  exclusion  of  all  persons,  except  travelers  thereon, 
and  has  made  all  repairs  to  the  surface  of  the  road  and  to 
bridges  and  culverts  throughout  the  same  at  its  own  expense ; 
that  upon  certain  occasions,  instanced  in  the  return,  the  com- 
pany had  granted  the  right  to  other  corporations  to  cross,  or 
to  use,  the  road  for  a  consideration  and  a  portion  thereof  had 
been  acquired  for  railroad  uses  in  condemnation  proceedings. 
But  after  enumerating  the  various  facts,  which  they  deemed 
to  evidence  an  ownership" in  fee,  the  assessors  admit  the  prior 
existence  of  a  highway  and  tliat  there  is  nothing  which  evi- 
dences the  acquisition  by  the  company  of  any  property, 
whether  by  condemnation  proceedings,  or  by  conveyances  of 
record;  "nor  are  there  any  original  conveyances  to  the  peti- 
tioner in   its   possession."      It  is,   therefore,   the  necessary 
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inference,  if  not  the  actual  admission,  that  the  company  does 
not  own  the  fee  of  the  land  constituting  the  road,  and  the 
claim  of  the  respondents  cannot,  now,  be  based  uiK>n  any  such 
fact.  The  Appellate  Division,  in  an  opinion,  expressed,  very 
plainly,  the  theory  upon  which  the  assessment  is  sought  to  be 
sustained  and  it  is  the  only  one,  which,  indeed,  is  at  all  argu- 
able. The  opinion,  having  admitted  the  insufficiency  of  the 
evidence  to  show  the  ownership  of  the  fee,  finds  a  basis  for  an 
assumption  that  the  relator  had  structures,  which,  under  the 
provisions  of  the  Tax  Law,  (Subdiv.  3  of  sec.  2  of  chap.  908 
of  the  Laws  of  1896,  as  amended  by  chap.  712  of  the  Laws 
of  1899),  can  be  separately  assessed  as  real  property.  The 
opinion  reads  as  follows :  ^^  It  may  fairly  be  assumed  that  the 
relator  substantially  complied  with  the  articles  of  incorpora- 
tion, and  that  it  has  erected  and  maintained  tangible  property 
on  said  roadway.  All  bridges,  culverts,  ditches  and  prepared 
roadbed  constitute  articles  and  structures  upon  the  soil,  of 
which  the  relator  has  the  exclusive  and  continued  possession 
and  control  and  every  beneficial  use  and  enjoyment,  as  fully 
as  if  it  were  the  owner  of  the  fee  of  the  land  upon  which 
such  property  is  used.  *  *  *  Such  easement  and  tangible 
property  come  within  the  statutory  definition  of  '  real  prop- 
erty' for  the  purposes  of  the  assessment  and  collection  of 
taxes." 

Doubtless  any  tangible  property  of  the  relator  acquired,  or 
constructed,  and  maintained  within  an  exercise  of  its  corporate 
powers  and  privileges,  of  which  the  learned  court  below  makes 
mention  in  its  opinion,  may  be  subjected  to  assessment  for 
taxation  as  real  property,  within  the  intendment  of  the  Tax 
Law.  There  is,  however,  no  evidence  in  the  record  of  any- 
thing in  the  nature  of  property  within  the  town  limits,  except 
it  consist  in  the  roadbed  ;  which,  presumably,  the  relator  did 
construct  according  to  the  precise  directions  in  the  act  of 
incorporation,  as  to  width,  depth  and  materials.  I  say  pre- 
sumably ;  because,  under  the  act,  the  license  from  the  gov- 
ernor to  maintain  the  toll  Iionse  was  dependent  upon  the  com- 
pletion of  the  road  according  to  the  statutory  requirements. 
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If  we  assume  that  to  be  an  "article,"  or  "structure,"  or 
"  superstructure,"  classified  by  the  Tax  Law  as  real  property, 
and  if  we  might,  further,  assume  the  construction,  or  addition, 
and  the  present  existence,  of  other  "  articles  and  structures," 
which  under  the  charter  might  be  erected  and  maintained  — 
an  assumption  which,  as  I  have  said,  does  not  rest  upon 
any  allegation  in  the  return  showing  that  there  were  such  — 
then  the  difficulty  in  tlie  way  of  sustaining  the  assessment  as 
made  is  that  the  description  is  insufficient.  Wliat  the  assess- 
ors undertook  to  assess  is  "  5  miles  of  highway  ; "  but  that 
includes,  if  it  does  not,  in  the  ordinary  understanding,  mean 
the  fee  of  the  land.  As  we  have  seen,  that  is  not  the  fact, 
and  all  that  the  relator  possessed  was  something  in  the  nature 
of  a  public  easement  in  the  highway,  which  it  acquired  by 
the  grant  from  the  legislature.  {PeopU  ex  rel.  Dunkirk  cfe  F, 
R.  R.  Co.  V.  Casdty^  46  N.  Y.  46.)  Undoubtedly,  the  assess- 
ors intended  only  the  fee  of  the  land  and  their  present  con- 
tention appears  to  have  been  rather  in  the  nature  of  an  after- 
thought. The  assessment  roll  was  misleading,  if  it  meant  more, 
and  gave  no  notice  to  the  relator  that  it  was  proposed  to  tax  it 
upon  something  which,  though  not  the  fee,  nevertheless,  was 
deemed  taxable  as  real  property,  within  the  Tax  Law.  Notice, 
or  at  least  the  means  of  knowledge,  is  an  essential  element  of 
every  just  proceeding,  which  affects  the  rights  of  persons,  or 
property,  and  the  identity  of  the  subject-matter  of  the  duty 
of  payment  of  taxes  should  be  made  known  to  hitn,  who  is  to 
perform  it,  by  name,  or  description.  (Cooley  on  Taxation,  p. 
282.)  "'  Five  miles  of  highway  "  is  but  describing  five  miles 
of  land  held  in  the  form  of  a  road.  It  suggests  nothing  else 
to  the  ordinary  mind,  in  the  way  of  something  besides  an 
ownership,  or  an  interest,  in  the  soil.  In  the  cases,  to  which 
we  are  referred  by  the  respondents,  as  justifying  their  pro- 
ceeding, the  assessments,  which  were  made,  described  struc- 
tures iipon^  or  additions  to,  the  land ;  as  will  appear  from  an 
examination  of  the  records.  {People  ex  rel,  Dunkirk  cfe  F, 
R.  R,  Co,  V.  Cdssity^  supra ;  Hudson  River  Bridge  Co.  v. 
Patterson^  74  N.  Y.  365  ;  People  ex  rel.  Van  J^est  v.  Commit' 


406   People  ex  eel.  A.  &  B.  T.  Eoad  v.  Selkirk.  [Feb., 


Opinion  per  O'Brien,  J.  [Vol.  180. 

sion&rs  of  TdxeSy  etc.j  80  ib.  573 ;  People  ex  rd.  N.  Y.  Elev. 
H.  jR.  Co.  V.  Commissioners  of  Taxes^  etc.,  82  ib.  459.)  It  is 
not,  under  our  Tax  Law,  necessary  that  the  corporation  to  be 
taxed  in  respect  of  its  interest  in  real  property,  shall  be  the 
owner  of  the  fee.  If  it  owns  that  which,  being  upon,  affixed 
to,  or  incidental  to  the  land,  is  classified  for  taxation  purposes 
by  the  statute  with  land,  it  is  assessable  for  a  real  property 
tax ;  but  it  is  entitled  to  be  reasonably  apprised  of  the  sub- 
ject-matter of  the  assessment. 

There  was  no  information,  nor  notice,  given  to  the  relator 
of  the  subject  of  the  proposed  tax  to  be  laid  upon  it  and  that 
amounted  to  the  denial  of  an  opportunity  to  be  heard  upon 
the  question  of  liability.  In  Stuart  v.  Palmer ^  (74  N.  Y.  1 83), 
quoting  from  Matter  of  Trustees  of  N.  Y,  P,  Epis.  Pub. 
School^  (31  N.  Y.  574),  it  was  said  that  "it  is  manifestly 
proper  that  the  taxpayers  should  have  notice  of  the  imposition 
proposed  to  be  laid  upon  them  and  an  opportunity  for  making 
suggestions  and  explanations  to  the  proper  administrative 
board,  or  office."  Both  the  information  and  the  opportunity 
to  be  heard  are  necessary  and  must  be  furnished.  That  was 
not  the  case  here. 

I  doubt  that  the  relator  was  taxable  at  the  hands  of  these 
local  assessors  upon  the  interest,  which  it  had  in  the  highway 
through  the  public  grant ;  but  if  that  should  be  regarded  as 
taxable  property,  then  it  is  my  opinion  that  the  assessment 
was  fatally  defective  for  not  indicating  in  its  description  that 
it  was  laid  upon  something  other  than  an  ownership  of  the  fee 
of  the  land  and  that  structures,  or  superstructures,  or  some- 
thing apart  from  the  franchise  which  might  be  property,  were 
intended  to  be  taxed  thereunder. 

The  order  appealed  from  should  be  reversed  and  the  deter- 
mination of  the  assessors  should  be  set  aside,  with  costs  in  both 
courts  to  the  appellant. 

O'Brien,  J.  The  relator  has  been  assessed  in  the  sum  of 
twenty  thousand  dollars,  as  the  owner  of  five  miles  of  high- 
way, upon  the  theory  that  it  owned  the  highway,  and,  there- 
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fore,  it  owned  taxable  real  estate  or  land  within  the  meaning 
of  the  statute.  That  this  was  the  theorv  of  the  assessor  is 
plainly  set  forth  in  their  return,  wherein  it  is  alleged  that  the 
relator  "  owns  the  fee  of  the  lands  included  within  the  limits 
of  the  turnpike  and  as  used  and  occupied."  On  the  appeal 
this  theory  has  been  abandoned,  since  it  is  admitted  that  tlie 
relator  did  not  own  the  fee  of  the  road,  but  that  it  was  in  the 
public  or  in  the  abutting  owners. 

But,  nevertheless,  it  is  now  sought  to  maintain  the  assess- 
ment as  it  is,  on  the  sole  ground  that  although  the  relator  does 
not  own  the  fee  of  the  land,  yet  it  has  some  other  inferior 
interest  incapable  of  any  accurate  description  but  which  is 
taxable.  Of  course,  this  new  theory  must  rest  upon  the  arbi- 
trary assumption  that  the  inferior  right,  which  it  is  said  the 
relator  has,  whatever  it  may  be,  is  just  as  valuable  for  the  pur- 
pose of  taxation  as  if  the  relator  had  the  fee  of  the  highway. 
It  must  be  admitted  that  the  assessors,  on. their  own  showing, 
never  considered  or  passed  upon  that  question ;  and  so  the 
contention  now  is  that  the  courts  can  make  the  assessment  on 
some  new  theory  that  apparently  the  assessors  never  thought 
of.  Nothing  would  seem  to  be  more  reasonable  and  just  than 
that  the  assessment  should  be  sent  back  to  the  assessors  to 
enable  them  to  correct  their  own  mistake  as  to  the  title  and 
interest  that  the  relator  has  in  the  highway  and  to  make  the 
assessment  on  the  new  theory,  if  they  can  understand  it.  If 
the  relator  has  any  taxable  interest  in  that  highway  at  all, 
how  can  we  say  that,  for  instance,  an  easement  ought  to  be 
taxed  just  the  same  as  the  fee?  The  assessors  may  think 
otherwise,  and  very  properly  conclude  tliat  what  is  called  an 
easement  is  not  worth  as  much  as  if  the  relator  owned  the 
highway  absolutely  and  in  fee.  For  these  reasons  I  concur 
with  Judge  Gray  that  the  order  should  be  reversed. 

But  I  think  this  assessment  is  open  to  a  much  more  serious 
objection.  When  we  seek  to  avoid  subtilities  and  refinements 
which,  it  is  admitted,  cannot  be  accurately  expressed  in  words 
and  view  the  matter  in  the  light  of  plain  common  sense  it 
will  be  found  that  the  relator  has  no  taxable  interest  in  this 
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highway  except  tlie  franchise  to  collect  tolls  from  travelers. 
That  is  taxable  property,  and  is  taxed  already  under  the  gen- 
eral law  imposing  a  franchise  tax  on  corporations.  It  is  not 
quite  correct  to  say  that  the  relator  is  in  the  exclusive  pos- 
/  session  and  control  of  this  highway  for  the  purpose  of  collect- 
'  ing  tolls.  That  can  be  true  only  of  such  travel  as  may  pass 
through  its  toll  gates.  The  abutting  property  owners  have 
the  right  of  ingress  and  egress  to  the  free  use  of  the  road  for 
all  local  and  domestic  purposes.  It  is  only  when  they  are 
required  to  travel  long  distances  from  home  and  to  pass 
through  some  toll  gate  that  they  are  required  to  pay  anything, 
and  yet  the  relator  is  obliged  to  maintain  the  road  in  good 
condition  for  the  benefit  of  such  local  and  domestic  use  as  the 
abutting  owners  of  farms  may  require  in  the  transaction  of 
their  local  affairs.  The  road  is  just  as  free  to  all  persons  who 
want  to  use  it  between  toll  gates  only  as  any  other  highway. 

It  is  said  that  about  one  hundred  years  ago  the  statute 
required  the  relator  to  cover  the  highway  with  twelve  inches  of 
stone  and  gravel.  How  much  of  that  covering  is  there  now 
we  are  not  informed  by  the  record,  but  it  is  said  that  this  cov- 
ering is  a  "superstructure"  taxable  as  land.  It  is  a  very 
liberal  use  of  terms  to  say  that  when  stone  and  gravel  are  put 
upon  a  common  country  road  in  order  to  make  it  a  better 
road,  that  said  stone  and  gravel  become  and  constitute  a  tax- 
able superstructure.  It  would,  I  think,  be  more  correct  to 
say  that  it  was  an  dccession  to  the  road  and  inseparable  from 
it  for  any  purpose,  so  that  whoever  owns  the  fee  of  the  road 
in  question  owns  it  from  top  to  bottom.  The  argument  to 
support  the  assessment  is  that  the  surface  of  the  road,  for  a 
few  inches  down,  has  one  legal  character  for  the  purpose  of 
taxation,  while  the  foundation,  which  is  the  original  road  as  it 
was,  has  another  and  wholly  different  character.  I  should 
suppose  that  it  is  all  one  inseparable  thing  that,  for  any  pur- 
pose, cannot  be  divided.  But  however  that  may  be,  it  is 
plain  that  the  assessors,  in  order  to  assess  this  road  distinct 
from  the  franchise  which  is  now  taxed  and  the  fee  of  the 
Iftnd,  which  concededly  the  relq-tor  does  not  own,  must  go 
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through  the  mental  operation  of  separating  the  stone  and 
gravel  which  the  relator  put  upon  tiie  surface  from  everything 
else.  This,  it  seems  to  me,  suggests  the  impossibility  of  assess- 
ing a  highway  as  land.  Such  a  thing  as  a  road,  whether  good, 
bad  or  indiflEerent,  was  never  intended  to  be  assessed,  and  it 
seems  tiiat  for  a  hundred  years  no  one  thought  that  it  was. 
We  are  struggling  now  with  that  question  for  the  first  time, 
and  it  is  sought  to  be  justified  by  arguments  which,  when  car- 
ried to  their  logical  result,  would  seem  to  be  absurd. 

In  ray  opinion  the  relator  has  no  interest  in  the  highway  in 
question  that  can  be  called  real  estate  or  land.  Whatever 
right  the  relator  has  in  this  highway  is  not  land  in  any  legAl 
or  proper  sense  of  the  word,  and  it  is  wholly  incapable  of  any 
valuation  by  any  principle  of  valuation  known  to  the  law.  It 
is  impossible  to  conceive  of  such  a  thing  as  an  assessment  on 
land  when  there  is  no  known  rule  by  which  its  value  can  bo 
ascertained.  It  is  just  as  impossible  to  conceive  of  an  assess- 
ment upon  land  when  the  assessment  cannot  be  enforced  by 
a  sale  of  the  tiling  assessed.  In  the  case  at  bar  no  one  has 
attempted  to  point  out  how,  in  case  the  relator  does  not  pay 
the  assessment,  the  land  which  it  is  said  has  been  assessed 
can  be  sold.  What  is  the  thing  which  the  public  authorities 
are  authorized  to  sell  in  case  of  a  neglect  or  refusal  of  the 
relator  to  pay  the  assessment?  What  will  the  purchaser  at 
such  a  sale  acquire  and  how  will  he  be  put  into  possession  '<  I 
am  now  speaking  of  a  sale  of  something  distinct  from  the  fee 
which  the  relator  does  not  own  and  distinct  from  the  franchise 
which  cannot  be  assessed  by  the  local  assessors  or  sold.  It  is 
quite  obvious,  I  think,  that  the  only  way  that  the  tax  in  ques- 
tion could  be  enforced  is  by  treating  it  as  a  personal  tax  and 
suing  the  relator  for  its  collection.  But  obviously  that  would 
be  a  total  abandonment  of  the  whole  theory  that  it  is  a  tax 
upon  land,  since,  if  it  is,  the  way  to  collect  it  is  to  sell  the 
land. 

I  have  said  that  the  relator  has  no  interest  in  this  highway 
as  land  that  is  capable  of  any  valuation.  If  the  assessors  had 
assessed  this  road  against  the  relator  for  one  hundred  thousand 
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dollars  instead  of  twenty  thousand  dollars^  the  larger  assess- 
ment would  be  just  as  good  as  the  smaller  one.     How  can  the 
relator  review  sucli  an  assessment  by  certiorari?     How  is  the 
interest  assessed,  whatever  it  may  be,  open  to  any  contest  as 
to  the  valuation.     The  plain  truth  is  that  the  relator  would  be 
perfectly  helpless  and  without  any  remedy  except  the  arbi- 
trary discretion  of  the  assessors.     They  would  have  no  more 
remedy  to  contest  the  larger'  assessment  than  they  have  to 
contest  the  present  one.     They  could  not  call  witnesses  to 
prove  the  value  of  land  on  the  line  of  this  road,  since  that 
would  be  no  evidence  as  to  the  value  of  the  right  which,  it  is 
said,  the  relator  has  independent  of  the  fee  and  of  the  fran- 
chise.    The  relator  has  no  interest  in  this  highway  that  it  can 
sell  or  transfer  or  that  can  be  taken  on  execution,  and  yet  it  is 
said  that  it  must  have  some  indescribable  interest  that  is  taxable. 
The  relator's  right  in  this  highway  is  analogous  to  that  of  a 
ferry  company  operating  a  ferry  across  public  rivers  or  lakes 
or  arms  of  the  sea.     It  is  a  franchise  or  grant  from  the  state 
which  may  be  taxed.     Its  boats  are  personal  property  that 
may  be  taxed  as  such.    Its  stations  on  the  shore  may  be  taxed 
as  land,  but  it  uses  a  public  highway  as  the  relator  does,  to 
make  money  by  collecting  tolls.    No  one  has  yet  thought  of  such 
a  thing  as  taxing  the  water  over  which  the  company  floats  its 
boats  and  the  land  under  water  as  real  estate  or  as  land,  and 
yet  every  argument  in  support  of  the  assessment  in  question 
would,  it  seems  to  me,  be  applicable  to  an  assessment  upon 
the  route  of  the  ferry  boat  across  the  river  or  other  waters. 
It  uses  the  water  and  tlie  land  under  water  to  support  and 
float  its  boats  or  other  means  of  transportation  just  as  the 
highway  in  question  is  made  use  of  by  the  relator  in  order  to 
propel  vehicles  of  all  kinds  for  the  purpose  of  transporting 
passengers.     It  seems  to  me  that  it  would  bo  wiser  to  leave  it 
to  the  legislature  to  bring  this  highway  within  the  scope  of 
the  taxing  power  by  some  express  words  or  definition,  rather 
than  by  judicial  construction  to  make  taxable  real  estate  out 
of  the  right  that  the  turnpike  company  has  in  the  highway  to 
collect  tolls ;  so  I  am  in  favor  of  reversing  the  order,  ' 
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Vann,  J.  (dissenting).  Prior  to  1804  tlie  road  now  in  the 
possession  of  the  relator  was  an  ordinary  highway,  but  in  that 
year  the  legislatnre  passed  an  act  incorporating  the  relator 
and  granting  it  the  right  to  convert  the  highway  into  a  turn- 
pike and  to  charge  toll  for  the  privilege  of  traveling  thereon. 
(L.  1804,  ch.  90;  L.  1805,  ch.  77.)  This  grant  was  made 
upon  the  condition  that  within  live  yeai's  after  the  passage  of 
the  act  the  relator  should  open  the  highway  four  rods  wide, 
grade  it  so  that  the  greatest  ascent  should  not  exceed  fourteen 
inches  in  any  one  rod  and  face  the  surface  thereof  to  the 
extent  of  twenty-eight  feet  of  its  width  with  broken  stone  or 
gravel  to  a  depth  of  not  less  than  twelve  inches,  well  com- 
pacted together.  This  condition  was  performed  and  since 
1809  the  road  has  been  a  turnpike  in  the  exclusive  possession 
of  the  relator,  which  has  kept  it  in  repair  and  has  charged 
the  tolls  authorized  by  law.  On  three  occasions  the  relator 
has  received  through  contract  or  condemnation  considerable 
sums  of  money  from  different  railroads  for  the  privilege  of 
crossing  its  road  or  occupying  a  portion  thereof  with  tracks. 

In  1903,  apparently  for  the  first  time  in  nearly  a  century,  an 
assessment  was  made  upon  that  part  of  the  property  of  the 
relator  lying  within  the  town  of  Bethlehem  in  the  county  of 
Albany,  whicli  was  substantially  in  the  following  form  :  The 
entire  assessment  was  under  the  general  head  of  "  Incorporated 
companies,"  and  in  the  column  headed  "  Names  of  Taxable 
persons"  was  written  "Albany  and  Bethlehem  Turnpike  Co." 
In  the  next  column  under  the  head  "  Description  "  were  these 
words,  "  From  city  line  to  Babcock's  Corners  and  a  branch 
from  Coming's  Hill  to  gate  of  Isaac  Sanders  on  the  River 
Koad  below  Abbey  Hotel  —  5  miles  of  highway."  In  the 
third  column  under  the  head  of  "  Full  valuation  of  real  prop- 
erty taxed  "  were  the  figures  "  $20,000,"  and  in  the  fourth, 
under  the  head  of  "  Total  value  of  real  and  personal  property 
taxed,"  the  figures  were  repeated. 

The  relator  does  not  own  the  lands  over  which  the  road 
passes,  for  from  the  facts  stated  in  the  return  the  fee  is  pre- 
sumed to  be  in  the  abutting  owners.     It  owns  a  right,  how- 
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ever,  granted  by  the  state,  wliicli  is  attached  to  and  cannot  be 
severed  from  the  land.  While  less  than  the  fee  it  is  practi- 
callv  the  same  as  the  fee  and  worth  as  much.  It  is  an  interest 
in  the  land  because  it  cannot  exist  without  it,  and  includes  the 
exclusive  possession  of  the  land  and  the  structures  thereon. 
It  is  the  right  to  the  exclusive  possession  of  land  which  was 
once  a  highway,  for  the  purpose  of  maintaining  it  as  a  turn- 
pike and  charging  tolls  for  traveling  over  the  same.  It  is  an 
actual  property  right  in  the  soil  for  an  invasion  of  which,  as 
was  held  many  years  ago,  trespass  qiiare  claxtsumf  regit  would 
lie.  (Seneca  lioad  Co.  v.  Avhurn  ik  Rochester  li,  i?.  Co.,,  5 
Hill,  170,  179.)  The  possession  includes  the  superstructure 
erected  thereon  by  the  relator,  five  miles  long,  twenty-eight 
feet  wide  and  twelve  inches  high,  as  required  by  the  grant 
from  the  legislature.  Power  to  maintain  that  structure  on  the 
land  is  part  of  the  right  and  includes  an  interest  in  the  land 
sufficient  to  authorize  and  protect  the  structure.  Said  right  is 
property,  assignable  by  contract  and  transferable  by  sale  under 
execution  or  the  Tax  Law,  but  it  is  not  easy  to  assign  a  name 
thereto.  It  is  not  like  the  privilege  of  maintaining  a  ferry 
where  there  is  no  occupation  of  land  and  no  superstructure 
erected  and  maintained  as  a  condition  of  the  grant.  It  is  not 
a  license,  for  it  is  irrevocable  except  by  way  of  forfeiture  for 
cause.  It  is  more  than  a  franchise,  for  it  is  an  interest  in  the 
land  and  includes  the  exclusive  possession  thereof  and  of  the 
structures  thereon.  It  is  in  the  nature  of  an  easement  in  gross 
which  has  no  dominant  tenement,  or  a  right  of  way  in  gross 
"  which  has  neither  of  its  termini  on  the  premises  of  the  owner 
and  is  not  appurtenant  to  any  estate."  (14  Cyc.  1140 ;  15 
Am.  &  Eng.  Encyc.  [2d  ed.]  350 ;  Jones  on  Easements,  §§  33- 
49 ;  Elliott  Koads  and  Streets,  §§  1-68 ;  Gale  on  Easements 
[7th  ed.],  3.)  It  is  the  right  which  formerly  belonged  to  the 
public,  and  public  easements  are  always  in  gross,  for  there  can 
be  no  dominant  estate.  (Id.)  It  is  property,  but  neither  per- 
sonal nor  exempt  from  taxation  and,  hence,  it  was  properly 
assessed  as  real  estate  in  accordance  with  the  provisions  of  the 
Tax  Law,     (§§  2,  3,  4,  11  and  21.) 
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The  judgment  about  to  be  pronounced  does  not  proceed 
upon  tlie  theory  that  the  relator  has'no  interest  in  the  high- 
way subject  to  taxation,  but  that  the  assessors  have  failed  to 
adequately  describe  the  interest.'  The  superstructures  were 
not  assessed,  but  tlie  highway  was.  It  was  not  assessed  as 
an  ordinary  highway,  which  is  not  assessable  for  it  belongs 
to  the  public,  but  as  the  highway  of  a  turnpike  company. 
The  assessment  is  against  a  turnpike  company  as  owner, 
and  is  laid  upon  five  miles  of  highway  between  definite 
points,  the  total  valuation  being  placed  in  the  real  estate 
column.  What  else  should  be  included  in  order  to  give  the 
property  owner  adequate  notice?  There  is  no  room  for 
legal  definitions  in  an  assessment  roll.  It  was  unnecessary 
to  declare  that  the  property  assessed  was  an  easement  in 
gross,  or  a  right  of  way  in  gross,  neither  of  which  would  have 
been  strictly  accurate,  or  even  that  it  was  in  the  nature  of  the 
one  or  the  other,  for  the  assessment  described  the  highway  of 
a  turnpike  company,  and  that  was  precisely  what  the  relator 
owned.  The  law  did  not  require  the  assessors  to  say  that  the 
property  taxed  was  the  exclusive  right  to  possess,  maintain 
and  charge  toll  for  the  privilege  of  traveling  over  a  strip  of 
land  in  the  shape  of  an  oblong  parallelogram  five  miles  long 
and  four  rods  wide,  extending  from  the  city  line  to  Babcock's 
Corners.  Assessors  are  not  lawyers,  but  practical  men,  and  a 
practical  description  is  a  lawful  description.  Five  miles  of 
highway  belonging  to  an  incorporated  turnpike  company  does 
not  mean  ownership  of  the  fee  of  the  highway,  but  ownership 
of  the  usual  right  of  such  companies  in  the  highway.  No 
person  could  have  reasonably  understood  that  it  meant  any- 
thing but  the  peculiar  right  of  a  turnpike  company,  which, 
though  not  easily  defined,  is  known  of  all.  It  would  have 
been  difficult,  without  more  circumlocution  than  the  necessary 
brevity  of  an  assessment  will  permit,  for  the  assessore  to  have 
written  a  better  description.  While  they  might  have  used 
the  word  "  turnpike,"  which  formerly  meant  a  gate  turning 
on  a  pivot  with  pikes  for  protection,  but  now  means  a  turn- 
pike road,  still  the  road  of  a  turnpike  company  is  necessarily 
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a  turnpike  road.  The  charter  of  the  company  is  in  terms  a 
public  act,  and,  hence,  hU  are  presumed  to  know  the  nature 
and  extent  of  the  right  conferred  by  it  upon  the  relator. 
(§  22.)  The  act  virtually  becomes  a  part  of  the  description, 
so  far  as  the  relator's  right  in  or  to  the  road  is  concerned. 
The  relator  knew  its  own  right,  no  one  could  know  it  better, 
and  I  think  that  right  was  taxable  and  was  sufficiently  described 
to  meet  all  lawful  requirements.  For  these  reasons,  I  vote 
for  affirmance. 

Haight  and  Werner,  JJ.,  concur  with  Gray,  J. ;  O'Brien, 
J.,  also  reads  for  reversal ;  Cullen,  Ch.  J.,  and  Bartlett,  J., 
concur  with  Vann,  J. 

Order  reversed,  etc. 


George  Kitchino   et  al..  Appellants,  v.  Kate  E.  Brown, 

Respondent. 

1.  Evidence  —  Testimony  as  to  Existing  Conditions  When  Admissi- 
ble TO  Aid  in  Ascektainino  Meaning  of  Words.  The  phrase  "  tene- 
ment house"  having  no  well-defined  legal  meaning,  the  testimony  of  wit- 
nesses, familiar  with  the  conditions  existing  at  the  time  of  its  use  in  a 
restrictive  covenant,  is  admissible  in  order  to  aid  the  court  in  determining 
whether  or  not  it  embraces  what  is  known  as  an  ''apartment  house." 

2.  When  Covenant  Restricting  Erection  op  Tenement  House 
Does  Not  Restrict  Erection  op  an  Apartbient  House.  A  covenant 
executed  in  1873  prohibiting  the  use  of  property  for  purposes  supposed 
to  be  dangerous,  noxious  or  offensive  and,  among  other  things,  restricting 
the  erection  of  a  "  tenement  house,'*  does  not  restrict  the  construction  of 
a  modern  apartment  house  upon  the  property  in  1902,  and  an  action  will 
not  lie  to  restrain  its  erection. 

8.  Extra  Allowance.  Although  such  an  action  may  be  difficult  and 
extraordinary,  an  extra  allowance  of  costs  to  the  successful  defendant  is 
erroneous,  where  no  sum  is  recovered  or  claimed  and  there  is  no  allega- 
tion, proof  or  finding  as  to  the  value  of  the  subject-matter  involved. 
(Code  Civ.  Pro.  §  8253.) 

Kitching  v.  Brown,  92  App.  Div.  160,  modified. 


(Argued  January  18,  1905;  decided  February  21,  1905.) 

Appeal  from  a  judgment  of  tlio  Appellate  Division  of  the 
Supreme  Coart  in  the  first  judicial  department,  entered  April 
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12,  1904,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  on  trial  at 
Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion.' 

Henry  TT.  Ilardon  and  John  Frankenheimer  for  appel- 
lants. The  defendant's  houses  are  tenement  houses  as  defined 
bj  the  legislature,  the  courts  and  the  lexicographers.  {Mtis- 
grave  v.  Sherwood ^  53  IIow.  Pr.  311 ;  Levy  v.  Schreyer^  27 
App.  Div.  2S2 ;  Sonn  v.  HeUberg^  38  App.  Div.  515 ;  Ainraer- 
man  v.  Deane^  132  N.  Y.  355 ;  Boyd  v.  Kh^min^  15.  N.  Y. 
Supp.  721;  White  v.  Collins^  etc,  Co.,  82  App.  Div.  1.)  It 
was  error  to  receive  opinion  evidence  upon  the  question  of  the 
meaning  of  the  term  "  tenement  house."  {Stevens  v.  Fly,  162 
N.  Y.  79;  Matter  of  Eyaamen,  113  N.  Y.  62;  DiUeber  v. 
Home  Life  Lns,  Co,,  69  N.  Y.  256;  Church  v.  Howard 
79  N.  Y.  415.)  The  evidence  affords  no  basis  for  the 
supposed  distinction  between  tenement  house  and  apart- 
ment house.  {Levy  v.  Schreyer,  27  App.  Div.  282;  Mus- 
grave  v.  Sherwood,  53  IIow.  Pr.  311,  23  Ilun,  674.)  If 
the  term  "  tenement  house  "  has  both  a  primary  and  second- 
ary meaning  it  must  be  construed  in  its  primary  meaning. 
{Musgrave  v.  S/terwood,  53  How.  Pr.  315 ;  MaUin  v.  May,  13 
M.  &  W.  511 ;  Sleight  v.  Rhindandei^  1  Jolms.  192 ;  2  Johns. 
531 ;  Metcalf  on  Cont.  318,  321.)  If  doubt  still  remains  as 
to  the  meaning  of  the  term  "  tenement  house"  in  the  defend- 
ant's covenant  the  term  must  be  construed  most  strongly 
against  the  defendant.  {Edsall  v.  Camden  Co.,  50  N.  Y.  661 ; 
Paul  V.  T.  Ins,  Co,,  112  N.  Y.  472 ;  Martin  v.  Stone,  2  Cow. 
781 ;  Hoffman  v.  Ins,  Co,,  32  N.  Y.  405  ;  Gifford  v.  Church, 
56  Barb.  114;  Rocker  v.  Ins.  Co.,  4  App.  Div.  76.)  The 
extra  allowance  of  $750  is  without  warrant  of  law.  {S,  T, 
Co.  V.  B.  B.  Co.,  178  K  Y.  407;  Code  Civ.  Pro.  §  3253; 
Johnson  V.  Shelter  Island,  122  N.  Y.  330 ;  0.,  etc.,  B.  B. 
Co.  V.  v.,  et^.,  B.  B.  Co.,  63  N.  Y.  176 ;  Conaughty  v.  Bank, 
94  N.  Y.  401 ;  Hanover  v.  Oermania  Co.,  138  N.  Y.  252 ; 
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People  V.  Fer?y  Co.,  es  N.  Y.  71 ;  Boikeri/  v.  iT.  Y.  E,  Co., 
24  Hun,  172;  90  K  Y.  30;  Muagrave  v.  Sherwood,  29 
Hun,  475.) 

James  L.  Bishop,  Francis  M.  Jencks  and  Harold  Swain 
for  respondent.     There  was  no  error  in  receiving  evidence  as  to 
the  difference  in  fact  between  buildings  known  as  "  tenement 
houses  "  in  1873  and  those  subsequently  known  as  "  apartment 
houses."     {Sleight  v.  Hartshorne,  2  Johns.  531 ;  Collender  v. 
Dinsmore,  55  N.  Y.  200 ;  Nelson  v.  S.  M.  Ins.  Co.,  71  N.  Y. 
453;   Smith  v.  Cleios,  114  N.  Y.  190;   Atkinson  v.  Trues- 
dale,  127  N.  Y.  230 ;  Underwood  v.  G.  Ins.   Co.,  161  N.  Y. 
413  ;  Jones  on  Const,  of  Cont.  §  64;  Elphinstone  on  Interp.  of 
Deeds,  48 ;  Shore  v.  Wilson,  9  CI.  &  F.  355 ;    Clayton  v. 
Gregso7i,  4  N.  &  M.  602.)     The  definition  of  the  words  "  tene- 
ment house  "  in  the  act  of  1867  does  not  control  the  constinic- 
tion  of  the  words  as  used  in  the  covenant.     {Boyd  v.  Kenoin, 
15  N.  Y.  Supp.  721;  White  v.  C.  B.  cj&  Co.,  82  App.  Div.  1.) 
A  restrictive  covenant  relative  to  the  use  of  property  is  to  ho 
construed  most  strictly  against  those  seeking  to  enforce  it. 
{Duryea  v.  Mayor,  etc.,  62  N.  Y.  592 ;  BUvchman  v.  Stryker, 
142  N.  Y.  55 ;  Grafton  v.  Moir,  130  N.  Y.  465  ;  Clarke  v. 
Jammes,  87  Hun,  215 ;  Gvhhins  v.  Peterson,  21   App.  Div. 
241 ;  Hurley  v.  Brown,  44  App.  Div.  480,  483 ;  54  App. 
Div.  619 ;  Sonn  v.  Ileilherg,  38  App.  Div.  515 ;    White  v. 
Collins,  82  App.  Div.  101 ;  Hen^man  v.  M.  Ins.   Co.,  81 
N.  Y.  184 ;  Janneck  v.  M.  L.  Ins.  Co.,  162  N.  Y.  574;  L.  A. 
Corp.  V.  Thompson,  170  N.  Y.  103.)     The  words  should  be 
construed  with  regard  to  the  general  character  and  purpose  of 
the  covenant.     {Paul  v.  T.  Ins.  Co.,  112  N.  Y.  472;  Jones 
on  Const,  of  Cont.  §  220 ;  Elphinstone  on  Interp.  of  Deeds ; 
Musgrave  v.  Sherwood,  54  How.  Pr.  338.)    The  buildings 
erected  by  the  defendant  are  not  tenement  houses,  as  that 
terra  is  used  in  the  covenant.     (L.  1892,  ch.  275,  §  16;  Mus- 
grave V.  Sherwood,  54  How.  Pr.  338 ;  Boyd  v.  Kerwin,  17 
N.  Y.  Supp.  721 ;    White  v.  C.  B.  dk  C.  Co.,  82  App.  Div.  1 ; 
McClure  v.  Leaycraft,  97  App.  Div.  518.)    The  meaning  of 
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the  term  "tenement  house"  is  a  question  of  fact.  {Pitney  v. 
G.  F.  Ins.  Co,,  56  ^,  Y.  Q\  Hoyt  v.  Hoyt,  73  K  Y.  505 ; 
Camp  V.  Treanor,  143  N.  Y.  649;  Kenyan  w.'K.  T.  cfe  M. 
71  A.,  122  N.  Y.  254 ;  Stokes  v.  Mackay,  140  N.  Y.  640 ; 
Smith  V.  Clews,  114  N.  Y.  190 ;  People  ex  rel,  v.  D.  <&  H, 
C  Co.,  177  N.  Y.  237 ;  Nat.  Bank  of  Deposit  v.  Rogers,  166 
N.  Y.  380;  Townsend  v.  Bell,  167  N.  Y.  462.)  The  allow- 
ance granted  to  defendant  should  not  be  disturbed  here.  In 
any  event  it  was  proper.  {S.  T.  Co.  v.  N.  T.  C  cfe  II.  R.  R. 
R.  Co.,  178  N.  Y.  407;  Allan  v.  Stevens,  161  N.  Y.  122; 
Woodbridge  v.  F.  Nat.  Bank,  166  N.  Y.  238 ;  Code  Civ. 
Pro.  §  3253,  subd.  2 ;  Lattim^r  v.  Livermore,  72  N.  Y.  174.) 

Werner,  J.  This  is  a  suit  in  equity,  to  restrain  the  breach 
of  a  covenant  forbidding  the  erection  of  a  tenement  house  by 
the  defendant  upon  her  premises  in  West  7l8t  street,  in  the 
borough  of  Manhattan,  city  of  New  York.  The  premises  of 
the  defendant  are  on  the  southerly  side  of  the  extreme  west- 
erly end  of  71st  street,  having  a  street  frontage  of  153  feet, 
being  flanked  on  the  west  by  the  tracks  of  the  New  York 
Central  railroad,  and  on  the  east  by  the  adjoining  and  con- 
tiguous premises  of  the  respective  plaintiffs.  All  the  parties 
derive  their  titles  through  Jacob  Harsen,  deceased,  by  con- 
veyances from  his  executors  in  1873,  which  contained  the  fol- 
lowing covenant : 

"  And  the  said  party  of  the  second  part,  for  himself,  his 
heirs  and  assigns,  doth  hereby  covenant  to  and  with  the  said 
parties  of  the  first  part,  their  successors  and  assigns,  and  with 
the  owners  for  the  time  being  of  the  adjacent  lots,  jointly  and 
severally,  that  neither  the  said  party  of  the  second  part,  nor 
his  heirs  nor  assigns,  shall  or  will,  at  any  time  hereafter  erect 
any  buildings  within  forty  feet  of  the  front  of  said  premises, 
except  of  brick  or  stone,  with  roofs  of  slate  or  metal,  and  will 
not  erect  or  permit  upon  any  part  of  said  premises  any  stable 
of  any  kind,  coal  yard,  slaughter  house,  meat  shop,  tallow 
chandlery,  steam  engine,  smith  shop,  forge,  furnace,  brass 
foundry,  nail  or  other  iron  foundry,  or  any  manufacturing  of 
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glass,  gunpowder,  starch,  glue,  varnish,  vitriol,  ink,  petroleum 
or  turpentine,  or  any  cooper's,  carpenter's  or  cabinetmaker's 
shop,  or  any  establishment  for  tanning,  dressing,  preparing  or 
keeping  skins,  hides"  or  leatlier,  or  any  brewery,  distillery, 
sugar  refinery  or  bakery,  or  drinking  or  lager  beer  establish- 
ment, circus,  menagerie  or  public  show  or  exhibition  of  ani- 
mals, railroad  depot,  railroad  stable,  car,  engine  or  tenement 
house,  or  any  other  trade,  manufactory,  business  or  ciilling 
which  may  be  in  any  way  dangerous,  noxious  or  offensive  to 
the  neighboring  inhabitants,  and  that  no  building  shall  be 
erected  upon  said  lands,  or  any  of  them,  which  shall  contain 
any  alley  or  entrance  running  through  them  for  ingress  or 
egress  to  rear  buildings.  And  it  is  declared  that  this  covenant 
is  a  lien  and  runs  with  said  lands,  and  binds  all  persons  seized 
thereof  for  the  time  being." 

In  1900  the  defendant  erected  upon  her  premises  three 
apartment  houses,  seven  stories  in  height,  each  floor  having 
two  apartments  that  rent  from  $1,200  to  $1,400  a  year.  The 
total  cost  of  the  buildings  was  about  $400,000,  and  their  equip- 
ment was  modern,  elegant  and  complete.  The  several  apart- 
ments each  consisted  of  eight  or  nine  rooms,  including  a 
private  hall,  parlor,  library,  dining  room,  butler's  pantry, 
kitchen,  five  bedrooms,  servants'  room,  private  bathroom  with 
shower  bath  and  closet,  servants'  bathroom  and  closet.  The 
rooms  are  finished  in  natural  woods,  highly  polished,  and 
the  walls  are  handsomely  frescoed,  tinted  or  papered.  The 
buildings  are  heated  by  steam  or  hot  water,  lighted  by  elec- 
tricity, provided  with  hot  and  cold  water  conveyed  in  open 
work  plumbing,  with  gas  ranges  for  cooking,  electric  elevators 
and,  in  short,  equipped  with  every  modern  improvement 
designed  to  promote  convenience,  comfort  and  sanitation. 
The  adjoining  and  contiguous  premises  of  the  respective  plain- 
tiffs are  occupied  by  buildings  designed  and  adapted  exclu- 
sively for  use  as  private  dwelling  houses.  It  is  conceded  that 
before  these  apartment  houses  were  erected  the  plaintiffs  and 
others  notified  the  defendant  of  their  protest,  and  of  their 
intention  to  commence  suit  if  the  work  should  be  undertaken, 
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and  the  date  of  the  commencement  of  the  suit  is  conclusive 
evidence  of  the  promptness  with  which  the  plaintiffs  pro- 
ceeded to  protect  and  enforce  their  rights.  We  have,  there- 
fore, a  case  unembarrassed  by  such  extraneous  or  incidental 
considerations  as  laches  or  waiver,  and  the  single  question 
fairly  presented  is  whether  the  covenant  above  quoted  covers 
tlie  kind  of  structure  which  the  defendant  has  erected  upon 
her  premises. 

At  the  threshold  of  the  case  there  is  a  question  relating  to 
the  admission  of  evidence,  which  should  be  first  decided,  for  if 
we  should  hold  that  the  trial  court  committed  error  in  this 
regard,  there  would  be  no  occasion  to  consider  the  merits. 
The  defendant  called  as  witnesses  a  number  of  persons  having 
special  information  and  knowledge  of  the  building  trade  and 
conditions  in  1S73,  when  the  covenant  was  made,  and  of  the 
changes  and  developments  which  have  taken  place  since  then. 
The  substance  of  their  testimony  was  tJiat  in  1873  there  was 
no  such  building  as  the  modem  apartment  house,  which  was 
not  a  development  of  the  "  tenement  house "  of  that  period, 
but  a  radical  departure  therefrom,  suggested  by  new  condi- 
tions much  later  in  point  of  time ;  and  that  the  term  "  tene- 
ment house"  as  then  generally  known  and  understood  had 
reference  to  community  houses  occupied  by  persons  of  small 
means,  the  distinguishing  characteristics  of  which  were  the 
common  use  of  hallways,  water  closets,  water  and  yard  privi- 
leges, by  a  population  crowded  into  insufficient  space  and 
deprived  of  many  of  the  essentials  to  privacy,  decency  and 
health.  The  book  definitions,  to  which  we  shall  hereafter 
refer,  when  contrasted  with  the  geneml  and  popular  under- 
standing and  use  of  the  term  "  tenement  house,"  clearly  show 
that  its  meaning,  as  used  in  a  particular  covenant  at  a  specified 
time,  cannot  be  judicially  ascertained,  without  taking  judicial 
cognizance  of  contemporary  conditions,  or  resorting  to  com- 
petent evidence  for  that  purpose.  When  a  word  or  phrase 
used  in  a  covenant  has  more  than  one  meaning,  judicial  knowl- 
edge of  existing  circumstances  and  conditions  is  indispensable 
to  a  correct  exposition  of  the  law  upon  the  subject,  and  to  that 
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end  parol  evidence  is  admissible.  {Reynolds  v.  Commerce 
Fire  Ins.  Co,^  47  N,  Y,  597-605 ;  CoUender  v.  Dinsmore^  55 
id.  200.)  One  of  the  familiar  rules  applicable  to  the  interpreta- 
tion  of  ambiguous  covenants  and  agreements  is  to  ascertain, 
as  nearly  as  may  be,  tlie  situation  of  the  parties,  their  sur- 
roundings and  circumstances,  the  occasion  and  apparent  object 
of  their  stipulations,  and  from  all  these  sources  to  gather  the 
meaning  and  intent  of  their  language.  {Smith  v.  Kerr^  108 
N.  Y.  31-37;  Springsteen  v.  Samson^  32  id.  703;  EvansviUe 
Nat.  Bk.  v.  Kaufmann^  93  id.  273-281 ;  Merriam  v.  U,  aS., 
107  U.  S.  437.)  As  will  more  clearly  appear  in  the  further 
development  of  the  discussion,  it  was  necessary  for  the  trial 
court  to  know  something  of  the  housing  conditions  which  pre- 
vailed in  New  York  city  in  1873,  when  the  covenant  herein 
was  made,  and  that  information  it  had  the  right  to  obtain  froo) 
witnesses  competent  to  speak  upon  the  subject.  For  these 
reasons  we  think  there  was  no  error  in  the  admission  of  the 
so-called  expert  testimony,  and  we  proceed  to  consider  the 
case  upon  the  merits. 

Thus  far  the  courts  have  upheld  the  defendant  in  the  con- 
tention that  the  covenant  under  scrutiny  does  not  inhibit  the 
building  and  maintenance  of  the  structure  which  she  has 
erected  upon  her  premises.  From  the  inception  of  th\8  litiga- 
tion to  the  present  time  the  plaintiffs  have  insisted  that  tene- 
ment houses  and  apartment  liouses  differ  simply  in  degree, 
but  not  in  kind,  and  that  in  contemi)lation  of  law  they  are 
one  and  the  same.  To  support  their  respective  contentions 
both  parties  refer  to  the  covenant  and  to  three  classes  of 
definitions,  which  may  be  differentiated  as  (1)  legislative,  (2) 
lexicograpliic,  (3)  judicial.  TVe  shall  briefly  discuss  the  first 
two  before  taking  up  the  covenant  and  the  authorities. 

In  1867  the  legislature  passed  an  act  (Chap.  908)  for  the 
regulation  of  tenement  and  lodging  houses  in  the  cities  of 
New  York  and  Brooklyn,  in  which  (Sec.  17)  a  tenement  house 
within  the  meaning  of  the  act  "  shall  be  taken  to  mean  and 
include  every  house,  building,  or  portion  thereof  which  is 
rented,  leased,  let  or  hired  out  to  be  occupied,  or  is  occupied 
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as  the  home  or  residence  of  more  than  three  families  living  inde- 
pendently of  another,  and  doing  their  cooking  upon  the  prem- 
ises, or  by  more  than  two  families  upon  a  floor,  so  living  and 
cooking,  but  having  a  common  right  in  the  halls,  stairways, 
yards,  water  closets  or  privies,  or  some  of  them."  This  is  the 
legislative  definition  relied  upon  by  the  plaintifiPs.  The  most 
cursory  perusal  of  its  context  discloses  that  it  relates  not 
merely  to  a  different  class,  but  a  different  kind,  of  buildings 
than  those  erected  by  the  defendant,  and  that  the  definition 
was  coined  for  a  limited  and  specified  purpose.  The  act, 
which  consists  of  19  sections,  deals  with  the  evils  peculiar  to 
the  lowest  grade  of  tenement  houses  as  they  existed  in  1867, 
and  was  designed  to  compel  the  observance  of  the  most 
primary  and  simple  rules  of  ventilation,  disinfection,  sanita- 
tion and  safety.  Halls  and  bedrooms  were  to  be  ventilated ; 
roofs  kept  in  repair;  stairs  provided  with  railings  or  ban- 
nisters ;  there  was  to  be  at  least  one  water  closet  for  every 
twenty  persons,  properly  equipped  with  traps  and  connected 
with  sewers  ;  cesspools  were  to  be  allowed  only  when  unavoid- 
able ;  cellars  were  not  to  be  occupied  as  dwellings  without 
permission  from  the  authorities ;  every  tenement  was  to  be 
kept  clean  and  to  be  wliitewashed  at  least  twice  a  year  ;  sick 
persons  were  to  be  reported  to  the  board  of  health,  and,  in 
case  of  contagious  disease,  the  premises  were  to  be  fumigated  ; 
the  specifications  as  to  height  of  rooms,  size  of  windows,  char- 
acter of  cellar  floors,  and  numerous  other  details,  very  clearly 
disclose^  the  purpose  of  the  legislation  and  the  kind  of  build- 
ings to  be  affected  by  it.  While  it  is  obvious,  therefore,  that 
this  statutory  definition,  in  and  of  itself,  throws  no  light  upon 
the  question  before  us,  the  history  which  underlies  the  statute 
is  both  interesting  and  instructive  as  bearing  upon  the  com- 
mon understanding  of  the  term  "  tenement  house"  at  the  time 
when  the  covenant  before  us  was  made. 

As  early  as  1834  there  was  a  philanthropic  movement  for 
tenement  house  reform,  as  one  of  the  means  of  improving  the 
conditions  of  the  poor  in  the  city  of  New  York.  In  the 
report  for  1853  of  the  association  formed  for  that  purpose 
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attention  was  called  to  the  fact  that,  owing  to  the  peculiar 
geography  of  the  city,  it  was  diflScult  to  provide  adequate  and 
proper  dwelling  places  for  the  poor ;  that  a  great  tide  of  imi- 
gration  had  swept  into  the  lower  wards  of  the  city,  crowding 
the  tenements  far  beyond  the  limits  of  safety  and  health, 
inhabiting  "  crazy  old  buildings  in  filthy  yards,  damp,  dark 
basements,  leaky  garrets,  shops,  outhouses  and  stables,  con- 
verted into  dwellings  that  are  scarcely  fit  to  shelter  brutes 
*  *  *  "  and  "  almost  invariably  surrounded  with  disgusting 
filth,  evolving  poisonous  gases,  and  with  various  other  local 
unhealthy  influences  which  are  scarcely  less  injurious  to  the 
inmates  than  is  their  pent-up  indoor  life."  Much  more  might 
be  quoted  from  the  literature  of  that  time  upon  the  subject 
to  show  that  in  1873,  when  the  statute  of  1867  was  in  force, 
the  term  ^^  tenement  house"  had  acquired  a  fixed  and  definite 
popular  meaning.  This  meaning  has  been  strengthened  rather 
than  weakened  by  the  lapse  of  time,  and  by  subsequent  legis- 
lative enactment  due  to  progress  and  change  in  the  art  of  liv- 
ing in  a  great  city  like  New  York.  We  find  the  first  legisla- 
tive recognition  of  the  distinction  between  tenement  houses 
and  apartment  houses  in  the  statute  creating  a  department  of 
buildings  for  New  York  city  (L.  1892,  chap.  275)  and  this 
was  followed  by  the  local  building  code  in  the  charter  of  1899, 
which  provides  that  ^'  An  apartment  house  shall  be  taken  to 
mean  and  include  every  building  which  shall  bo  intended  or 
designed  for,  or  used  as  the  home  or  residence  of  three  or 
more  families  or  households,  living  independently  of  each 
other,  and  in  which  every  such  family  or  household  shall  have 
provided  for  it  a  kitchen,  set  bath  tub  and  water  closet,  sepa- 
rate and  apart  from  any  other."  These  legislative  definitions, 
it  may  be  urged,  einpliasize  differences  in  degree  only,  and  to 
this  the  obvious  answer  is,  that  every  grade  of  living,  from 
the  liovel  to  the  palace,  when  properly  analyzed,  simply  marks 
a  diflference  in  degree.  So  much  for  the  legislative  definitions. 
Turning  now  to  the  lexicographic  definitions  we  find  that 
the  terms  "  tenement  houses  "  and  "  apartment  houses "  are 
coined   rather  than   derived.     A   tenement  is   "a  dwelling 
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inhabited  by  a  tenant;  a  dwelling;  an  abode;  a  habitation; 
a  home."  (Cen.  Die.  &  Cyc.)  An  apartment  is  (1)  "  A  room 
in  a  building ;  a  division  in  a  honse  separated  from  others  by 
partitions.  (2)  A  suite  or  set  of  rooms ;  specifically,  a  suite  of 
rooms  assigned  to  the  use  of  a  particular  person,  party  or 
family."  (Id.)  The  terms  "tenement"  and  "apartment" 
are  generically  applicable  to  all  kinds  of  human  habitations ; 
in  the  one  case  to  any  place  of  human  abode,  and  in  the  other 
to  any  division  of  such  abode.  Definitions  of  these  terms  are 
to  be  found  in  all  of  the  older  dictionaries  such  as  Johnson's 
(1818),  Craig's  (1859),  Worcester's  (1860),  but  "tenement 
houses"  were  not  mentioned  until  later,  and  definitions  of 
"apartment  houses"  are  of  still  more  recent  origin.  The 
Century  Dictionary  defines  a  "  tenement  house  "  as  "  a  house 
or  block  of  buildings  divided  into  dwellings  occupied  by  sepa- 
rate families;  technically  in  the  State  of  New  York  any 
house  occupied  by  more  than  three  families.  In  ordinary 
use,  the  word  is  restricted  to  such  dwellings  for  the  poorer 
classes  in  crowded  parts  of  cities."  The  same  authority 
defines  an  "  apartment  house "  as  "  a  building  divided  into 
separate  suites  of  rooms  intended  for  residence,  but  commonly 
without  facilities  for  cooking,  and  in  this  respect  diflferent 
from  a  flat,  though  the  two  words  are  often  used  interchange- 
ably ;  also  distinguished  from  tenement  house."  Other  defi- 
nitions, varying  im  amplitude,  but  all  of  similar  import,  are 
to  be  found  in  the  various  dictionaries  now  extant,  and  a  single 
further  extract  from  the  New  International  EncyclopsBdia  of 
1903,  will  serve  to  illustrate  how  little  the  science  of  lexicog- 
raphy has  contributed  to  apt,  definite  and  perspicacious  defi- 
nitions of  the  terms  under  consideration,  and  how  much  we 
are  dependent  upon  popular  usage  and  common  understand- 
ing when  in  search  for  practical  and  concrete  definitions  of 
such  terms.  The  autliority  last  cited  defines  an  "  apartment 
house "  as  "  a  building  arranged  in  three  or  more  suites  of 
connecting  rooms,  each  suite  designed  for  independent  house- 
keeping but  with  certain  mechanical  conveniences,  as  heat, 
light,  or  elevator  service,  furnished  in  common  to  all  the  fami- 
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lies  occupying  the  building.  Legally  there  is  no  difference 
in  the  United  States  between  an  apartment  house  and  any 
other  tenement.  Popularly,  the  ajp^rtment  differs  from  the 
tenement  in  the  greater  elegance  ^itf  ./architectural  finish,  in  the 
larger  number  of  conveniences,  au4>in  the  greater  complexity 
of  mechanical  service  furnished  to  all  tenants  from  a  central 
point.  Midway,  in  popular  usage,  between  the  tenement 
house  on  the  one  hand,  which  is  the  home  of  the  poor,  and 
the  apartment  house  on  the  other,  whose  annual  rentals  place 
it  beyond  the  means  of  those  with  moderate  incomes,  stands 
the  flat,  which  like  the  cottage  of  the  suburb,  is  designed  for 
people  of  moderate  means." 

Passing  from  the  so-called  legislative  and  lexicographic 
definitions,  the  next  consideration  in  logical  sequence  is  the 
covenant  itself.  It  inhibits  the  erection  and  maintenance  of  a 
"tenement  house."  And,  of  couree,  the  first  question  that 
occurs  to  the  legal  mind  in  the  consideration  of  this  covenant 
is :  What  does  the  term  "  tenement  house "  mean  ?  In  the 
absence  of  exact,  scientific  and  practical  definitions  framed 
either  by  the  legislature  or  by  the  lexicographer,  or  by  both, 
it  is  obvious  that  we  nmst  look  to  other  sources  for  light  upon 
the  subject.  We  naturally  turn  to  the  covenant  and  the  con- 
ditions in  which  it  was  made.  The  covenant  is  long  and 
comprehensive.  Every  trade,  industry  or  calling  that  is  dan- 
gerous, oflfensive  or  noxious  to  the  neighboring  inhabitants  is 
interdicted.  And  by  what  names  are  these  things  called  ? 
Coal  yards,  slaughter  houses,  meat  shops,  tallow  chandleries, 
steam  engine  and  smith  shops,  forges,  furnaces,  foundries; 
glass,  gunpowder,  starch,  glue,  varnish,  vitriol,  ink,  petroleum 
or  turpentine  manufacturies,  coopers,  carpenters,  cabinet 
makers  shops;  tanneries  for  tanning,  dressing,  preparing  or 
keeping  skins,  hides  or  leather;  breweries,  distilleries,  sugar 
refineries,  bakeries,  railroad  depots  and  stables,  car  and 
engine  houses,  drinking  establishments,  menageries,  circuses 
and  public  shows.  This  is  the  company  in  which  we  find 
the  term  "  tenement  house  "  as  used  in  this  covenant.  When 
we  consider  the  juxtaposition  of  this  term  to  the  numerous 
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things  tliat  are  obviously  noxious,  noisome  or  dangerous  we 
begin  to  see  in  the  context  of  the  covenant  a  definition  of  the 
term  "  tenement  house  "  that  is  much  more  exact  and  practical 
than  any  of  those  which  we  have  been  considering.  Classed 
with  a  great  variety  of  recognized  nuisances,  the  "  tenement 
house"  of  this  covenant  was  clearly  meant  to  be  tlie  abode 
of  squalor,  filth,  disease,  disorder  and  crime,  which  had  been 
the  subject  of  legislative  investigation  and  regulation  in  1867, 
which  continued  to  exist  in  1873,  and  which  in  its  peculiar 
sphere  was  quite  as  noxious,  noisome  and  dangerous  as  any  of 
the  other  things  inhibited  by  the  covenant.  {People  v.  Hich- 
arcU,  108  N.  Y.  137 ;  People  v.  N.  Y.  &  ManL  Beach  By. 
Co,,  84  id.  565 ;  Situs  v.  U,  S.  Trust  Co.,  103  id.  472,  479, 
and  Matter  of  Hermance,  71  id.  481.)  This  intrinsic  and 
almost  conclusive  revelation  of  the  intent  of  the  covenanting 
parties  is  strongly  reinforced  by  evidence  of  extrinsic  but 
pertinent  facts.  The  only  "  tenement  house  "  then  known  in 
the  city  of  New  York  was  that  which  had  aroused  the  gener- 
ous impulses  of  the  philanthropists  and  the  vigilance  of  the 
public  health  authorities.  It  was  guarded  against  in  the  same 
covenant  and  for  the  same  or  similar  reasons  that  operated  in 
specifying  so  many  other  things  that  would  probably  never 
infest  or  infect  the  neighborhood,  but  that  must  nevertheless 
be  mentioned  to  prevent  even  the  remotest  possibility  of  their 
appearance.  This  was  residential  property  of  the  better 
class ;  and  in  that  circumstance  the  plaintiffs  think  they  find 
support  for  the  argument  that  it  could  not  have  been  intended 
to  guard  against  the  kind  of  '^  tenement  house "  which  was 
already  eflfectually  excluded  from  the  locality  by  the  quality 
of  its  buildings  and  the  price  of  the  land.  The  same  argu- 
ment may  just  as  well  be  made  as  to  any  of  the  other  forty 
inhibited  things.  If  the  neighborhood  was  too  good  and  the 
land  too  valuable  for  a  "tenement  house"  of  the  meaner  sort 
in  1873,  it  was  quite  as  obviously  above  the  level  of  blacksmith 
shops,  slaughter  houses,  'tallow  chandleries,  etc.,  and  there  was 
no  more  occasion  for  mentioning  any  of  these  than  there  was 
for  referring  to  a  "  tenement  house,"  except  as  the  obnoxious 
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features  of  each  suggested  the  prudence,  if  not  the  necessity, 
of  guarding  against  tliem  all.  Tlie  defendant's  apartment 
house  difPers  from  the  adjoining  structures  chiefly  in  its 
greater  size,  its  larger  cost,  its  more  elegant  and  complete 
equipment,  and  the  number  of  its  inhabitants.  Many  of  the 
conveniences  and  elegancies  contained  in  it  were  unknown 
even  in  the  mansions  of  the  rich  in  1873,  to  say  nothing  of 
the  "  tenement  liouses "  of  that  day.  It  has  already  been 
observed  that  the  "  apartment  house  "  of  1900  was  unknown 
and  undefined  in  1873,  and  unless  this  term  is  but  another 
name  for  a  **  tenement  house,"  it  cannot  be  brought  within  the 
scope  of  the  covenant.  We  have  seen  how  unsatisfactory 
mere  word  definitions  are  when  applied  to  expressions  which 
are  coined  for  colloquial  or  popular  use  and  which  are  the  out- 
growth of  local  or  contemporary  conditions.  In  the  light  of 
these  considerations  it  proves  nothing  to  say  that  the  differ- 
ence between  the  "  tenement  house  "  of  1873  and  the  **  apart- 
ment house  "  of  1900  is  simply  one  of  degree.  The  differ- 
ence is  not  simply  of  one  degree ;  there  are  many.  And 
what  makes  a  difference  in  kind  but  the  difference  by  a  sufii- 
cient  nuiriber  of  degrees?  We  have  here  an  "apartment 
house "  as  different  from  the  "  tenement  house "  in  the 
character  of  its  inhabitants,  in  the  style  of  its  architecture,  in 
the  number  and  variety  of  its  equipments  and,  in  short,  in  all 
the  essentials  that  can  differentiate  one  place  of  human  abode 
from  another,  as  the  palace  of  a  king  is  different  from  the 
straw  thatched  hut  of  one  of  the  poorest  of  his  subjects.  It 
is  doubtless  true  that  an  "  apartment  house  "  like  the  defend- 
ant's is  objectionable  to  many  of  the  residents  of  the  city  of 
New  York  who  are  fortunate  enough  to  be  still  able  to  live 
in  their  own  private  residences;  quite  as  objectionable, 
indeed,  as  a  hotel,  although  the  latter  is  not  in  the  inter- 
dicted list ;  but  in  the  development  of  a  great  city  sentiment 
must  yield  to  necessity.  The  truth  is,  that  the  housing  of 
the  middle  classes  in  the  city  of  New  York  is  as  much 
of  a  problem  to-day  as  was  the  housing  of  the  poorer 
classes  prior  to  1873,  and  the  wishes  of  the  few  must  give 
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way  to  the  welfare  of  the  many,  except  when  progress  is 
effectually  barred  by  explicit  covenants  or  other  paramount 
conditions.  In  this  connection  it  is  to  be  remembered,  more- 
over, that  this  is  a  restrictive  covenant  which  is  in  derogation 
of  the  common-law  right  to  use  land  for  all  the  lawful  pur- 
poses that  go  with  title  and  possession,  and  that  such  cove- 
nants are  not  to  be  extended  by  implication.  (Lloyd's  Law  of 
Buildings,  sec.  148 ;  Hamilton's  Law  of  Covenants,  under 
head  of  "  Restrictive,"  pages  20-21 ;  Durt/ea  v.  Mayor^  etc.j 
of  N,  y.,  62  N.  Y.  592,  596.)  The  primary  rule  of  interpre- 
tation of  such  covenants  is  to  gather  the  intention  of  the  par- 
ties from  their  woi'ds,  by  reading,  not  simply  a  single  clause 
of  the  agreement,  but  the  entire  context,  and,  where  the  mean- 
ing is  doubtful,  by  considering  such  surrounding  circumstances 
as  they  are  presumed  to  have  considered  when  their  minds 
met.  (Jones'  Law  of  Real  Property,  sec.  735 ;  Clark  v. 
Devoe,  124  N.  Y.  120,  124.) 

A  brief  review  of  tlie  authorities  will  disclose  the  attitude 
of  our  courts  toward  covenants  and  definitions  like  those 
under  consideration.  In  Miisgrave  v.  Sherwood  (53  How. 
Pr.  311)  the  Supreme  Court,  on  application  for  a  preliminary 
injunction,  delivered  an  opinion  in  which  the  argument  of 
"  difference  in  degree  and  not  in  kind  "  was  strongly  empha- 
sized, but  when  the  case  came  on  for  trial  the  court  held  that 
a  family  hotel,  provided  with  separate  suites  of  rooms  for  each 
family,  and  a  dining  room  common  to  all,  was  not  repugnant 
to  a  covenant  prescribing  that  premises  should  not  be  used  for 
"  any  stable,  tenement  liouse^  coal  yard,  slaughter  house,"  etc. 

In  Levy  v.  Schreyer  (27  App.  Div.  282)  the  covenant  was 
against  "tenement  houses,"  or  any  "houses  except  private 
dwellings,"  and  the  court  held  that  a  house  internally  arranged 
for  the  accommodation  of  three  families,  although  externally 
not  essentially  different  from  adjoining  private  dwellings, 
offended  against  the  covenant  because  it  was  not  a  private 

m 

dwelling  house,  and    that  was  tlie  ground  upon  which  the 
decision  was  afBrnied  in  this  court.     (177  N.  Y.  293,  294.) 
In  Son7h  V.  IleUhery  (38  App.   Div.   515)   the   covenant 
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required  that  the  building  "  should  be  in  every  way  adapted 
for  use  as  a  family  residence,"  and  the  erection  of  a  six-story 
apartment  was  held  not  to  be  a  violation  of  the  covenant. 

In  the  case  of  Boyd  v.  Kerwiii  (15  N.  Y.  Supp.  721)  the 
court  at  Special  Term  denied  a  motion  for  an  injunction, 
which  was  applied  for  upon  a  covenant  almost  identical  in  its 
phraseology  with  the  one  at  bar,  and  where  the  complaint  was 
that  the  defendant  threatened  to  erect  six  apartment  houses. 
The  court  declined  to  decide  the  question  upon  affidavits,  but 
wrote  an  opinion  in  the  course  of  which  it  said  :  "  From  the 
connection  of  the  word  '  tenement '  and  other  kinds  of  busi- 
ness forbidden  and  of  houses  prohibited  by  the  covenant,  it 
would  seemingly  require  that  the  construction  to  be  given  to 
the  word  'tenement'  should  be  similar  to  that  given  to  the 
covenant  in  the  Musgrave  case  as  something  *  noxious  or 
oflEensive,'  and,  therefore,  applicable  to  that  class  of  tenements 
which,  as  distinguished  from  flat  or  apartment  houses,  are 
occupied  by  a  number  of  poorer  families." 

In  White  V.  Gollhis  B,  <&  C,  Co.  (82  App.  Div.  1)  the  cove- 
nant was  like  the  one  at  bar,  the  titles  there  having  been  derived 
from  the  same  grantor  as  the  titles  before  us.  The  defendant 
was  proceeding  with  the  erection  of  an  apartment  house  upon 
its  premises  when  the  controversy  which  grew  out  of  that  fact 
was  submitted  to  the  learned  Appellate  Division  of  the  first 
department.  In  speaking  for  that  court  Mr.  Justice  Ingra- 
HAM  said  :  "  Considering  the  object  for  which  this  covenant 
was  intended,  and  the  nature  of  the  various  uses  that  were 
prohibited,  it  must  be  apparent  that  the  building  that  the 
defendant  proposed  to  erect  is  not  a  tenement  house  within 
the  meaning  of  the  covenant,  and  was  not  in  the  contempla- 
tion of  the  parties  when  the  instrument  was  executed.  An 
apartment  house,  the  erection  of  which  is  contemplated  by 
the  defendant,  would  clearly  not  be  a  use/)f  the  property 
which  would  be  dangerous,  noxious  or  offensive  to  the  neigh- 
boring inliabitant^.  What  was  clearly  contemplated  was  that 
a  tenement  house  as  then  known  and  in  use  in  the  city  of 
New  York  should  not  be  erected  upon  the  property.     The 
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erection  of  a  hotel  was  not  prohibited,  nor  was  the  use  of  the 
property  restricted  to  dwelling  houses  so  constructed  that  one 
dwelling  should  be  under  each  roof.  The  restriction  was 
confined  to  one  particular  residential  use,  viz.,  a  tenement 
house.  What  was  contemplated  was  that  the  building  of 
a  tenement  house  as  then  understood  in  New  York  should 
not  be  allowed,  but  the  modern  apartment  house  is  a  building 
entirely  distinct  from  what  was  then  understood  as  a  tenement 
house." 

Thus  we  see  that  the  trend  of  authority,  the  rules  of  con- 
struction applicable  to  restrictive  covenants,  the  context  of  the 
covenant  at  bar,  and  the  meaning  of  the  term  "tenement 
house  "  as  explained  by  conditions  existing  when  the  covenant 
was  made,  and  viewed  through  the  perspective  of  subsequent 
developments,  all  combine  to  uphold  the  defendant's  conten- 
tion that  her  "apartment  house"  does  not  fall  within  the 
restriction  upon  her  title. 

We  think  the  extra  allowance  of  costs  should  not  have  been 
granted.  Under  the  Code  (Sec.  3253)  such  an  allowance  must 
be  based  upon  "  the  sum  recovered  or  claimed,  or  the  value  of 
the  subject-matter  involved."  Here  there  was  no  sum  recov- 
ered or  claimed,  and  there  is  no  allegation,  proof  or  finding  as 
to  the  value  of  the  subject-matter  involved.  There  is,  there- 
fore, no  basis  for  tlie  allowance,  and  it  was  error  to  grant  it. 
Conceding,  for  the  purpose  of  the  discussion,  that  the  action 
was  "  difficult  and  extraordinary  "  within  the  meaning  of  the 
Code,  it  is,  nevertheless,  entirely  barren  of  facts  upon  which 
to  make  a  computation  for  such  an  allowance.  No  sum  of 
money  was  asked  for  or  recovered.  The  subject-matter 
involved  was  incapable  of  valuation.  It  is  entirely  clear, 
therefore,  that  the  attack  of  tlie  plaintiffs  upon  the  order 
granting  the  allowance  goes  to  the  power  of  the  court  rather 
than  to  any  question  of  discretion  where  the  power  exists  bift 
the  manner  of  its  exercise  is  the  subject  of  criticism.  Here 
the  jurisdiction  of  the  court  to  make  any  allowance  is  assailed, 
and  we  have  frequently  held  that  such  an  order  is  reviewable 
by  this  court  when  properly  brought  up.     {Johnson  v.  Shelter 


430  KrrcHiNo  v.  Beown.  [Feb., 

Dissenting  opinion,  per  Gbay,  J.  [Vol.  180. 


Island  Grove  <&  C.  M.  Asm.,  122  N.  T.  330 ;  Romover  F. 
Ins.  Co.  V.  Qennania  F.  Ins.  Co.,  138  N.  Y.  252  ;  Standard 
Ti^st  Co.  V.  N.  Y.  C.  dk  H.  R.  R.  R.  Co.,  178  N.  Y.  407.) 
The  judgment  of  tlie  court  below  should  be  modiHed  by 
reversing  that  part  which  aflSrms  the  order  granting  an  extra 
allowance  of  costs,  and  as  thus  modified  the  judgment  should 
be  affirmed,  without  costs  to  either  party  in  this  court. 

Gray,  J.  (dissenting).  I  dissent,  emphatically,  from  the 
determination  reached  by  the  majority  of  the  court.  I  do  so 
upon  the  ground  that  neither  in  any  changed  conditions  of  the 
neighborliood,  nor  in  any  legal  distinction  between  the  term 
"  tenement  house "  and  that  of  "  apartment  house,"  is  there 
any  justification  for  denying  to  plaintiffs  the  equitable  relief 
demanded.  It  is  not  a  matter  of  discretion ;  for  it  is  a  gen- 
eral rule  of  equity  that,  when  there  is  a  breacli  of  such  a  cove- 
nant, a  sufficient  ground  is  afforded  for  the  court  to  interfere 
by  injunction.  {Tipping  v.  Eckersley,  2  K.  &  J.  264;  Bcmt- 
row  V.  Richard,  8  Paige,  351 ;  Trustees  of  Columbia  College 
V.  Lynch,  70  N.  Y.  440 ;  Rowland  v.  MUler,  139  ib.  93, 102.) 
I  concede  that  the  court  might  refuse  to  exercise  its  restrain- 
ing power,  if  the  case  were  one  where  the  conditions  had  so 
changed,  beyond  tlie  probable  expectations  of  the  parties,  that 
the  enforcement  of  a  covenant  of  this  nature  w^ould  impose 
great  hardsiiip  upon  the  defendant  and  could  cause  no  benefit 
to  the  plaintiff.  That  was  the  case  of  Trustees  of  Columbia 
College  v.  Thacher  (87  N.  Y.  311) ;  wliere  the  property,  being 
a  dwelling  house  on  Sixth  avenue,  in  Xew  York  city,  was 
so  injuriously  affected  by  the  construction  of  the  elevated  rail- 
road, as  to  render  it  unfit  for  the  purpose  of  a  dwelling 
house  and  only  profitable  when  used  for  business  purposes. 
But,  in  this  case,  the  ground  for  equitable  interference  is  as 
firm,  and  the  need  is  just  as  great,  as  when,  under  the 
protection  of  the  covenant,  purchasers  improved  the  land  and 
confidently  erected  their  private  dwellings.  What  is  the 
condition  to-day,  as  compared  with  that  of  1873 ;  when  the 
covenant  was  made  ?     Then,  the  land  affected  was  an  unim- 
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proved  tract,  somewhat  under  tillage ;  whose  natural  advan- 
tages in  situation  suggested  to  Dr.  Harsen's  executors  the 
possibilities  of  great  value,  in  laying  it  out  for  residential  sites 
of  the  highest  class ;  protecting,  for  the  future,  the  neighbor- 
hood, in  that  respect,  by  mutual  covenants  with  the  purchasers. 
They  carried  out  the  idea  and  sold  oflf  the  lots,  with  the  restric- 
tive covenant  in  each  deed.     Private  residences  of  a  more  or 
less  expensive  character  were  constructed  and  the  plaintiffs, 
with  others,  purchased  in  reliance  upon  the  covenant  and  its 
enforceable  observance,  by  all  owners  of  the  land.     Until  the 
act  of  the  defendant,  now  complained  of  as  a  breach  of  the 
covenant,  the  neighborhood  has  not  been  affected,  in  its  quiet 
residential  character.     It  is  impossible  to  say  that  the  purpose 
of  the  restrictive  covenant  has  ceased  and,  in  my  opinion,  this 
determination  is  subversive  of  the  valuable  rights,  intended, 
and   supposed,  to  be  secured  by  sucli  an  agreement.     The 
fancied  security,  in  which  the  plaintiffs  have  dwelt,  has  been 
swept  away  and  they  are  told  that  the  evolution  of  the  tene- 
ment house  of  former  days  into  the  apartment  house  of  the 
day  is  such  an  alteration  in  conditions  as  to  render  the  covenant 
unenforceable.     There  is  no  protection  in  statute,  or  in  ordi- 
.  nance,  and  tlieir  covenant  affords  none,  against  the  towering 
apartment  house  ;  which  affects  the  passage  of  the  light  and 
of  the  air,  which  brings  the  noise  and  disturbance  of  a  human 
beehive  and  which  is  irresponsible  for  the  orderly,  or  respect- 
able, character  of  its  tenants.     And  the  legal  pretext  for  the 
refusal  to  enforce  this  covenant  is  that  an  "  apartment  house  " 
is  not  comprehended  within  the  "  tenement  house."     I  say 
that  there  is,  legally,  no  distinction  between  the  two  and  that 
whatever  the  difference  in  w'ealth  of  occupants,  in  equipments 
and  furnishings,  or  in  architecture,  it  is  not  real,  in  the  eye  of 
the  law,   but  is   one  of  accidental  attributes.     A  tenement 
house  meant,  as  it  means  to-day,  a  house,  or  building,  so  sub- 
divided as  to  permit  of  its  occupancy  in  distinct  tenements  by 
different  persons,  or  families.     That  is  the  primary  sense  of 
the  term  and  it  is  that  interpretation,  which  its  use  in  the 
covenant  should  receive,  in  the  interest  of  a  greater  degree  of 


432  KiTOHiNG  V.  Bboww,  [Feb., 

Dissenting  opinion,  per  Gray,  J.  [Vol.  180. 


certainty  in  the  administration  of  the  law.  What  is  the  term 
"  apartment  liouse  "  but  the  adaptation  of  a  name  from  the 
French  language,  signifying  a  house  dwelt  in  by  several  fami- 
lies? First  called  "  French  flats,"  that,  as  well  as  "tenement 
house,"  became  offensive  to  the  polite  ear  and  so  the  term  "  apart- 
ment house  "  was  adopted.  But,  in  construing  this  covenant, 
we  are  dealing  with  the  language  of  a  deed,  carefully  drawn 
by  legal  hands,  and  not  with  conversational  terminology.  If 
we  are  not  to  give  to  "  tenement  house  "  its  legal  meaning  of 
a  community  house,  where  shall  we  draw  the  line  of  distinc- 
tion between  the  two  kinds  of  tenement  houses  ?  Shall  it  be 
in  the  accessories  of  internal  arrangement,  or  of  fittings  ?  But 
those  are  accidental ;  being  less  complete  and  costly  in  one 
than  in  another  house.  One  may  be,  as  here,  of  more  ornate 
architecture  and  finisli ;  but,  in  the  end,  each  is  a  community 
house.  What  shall  be  the  number  of  the  fittings,  their  char- 
acter, or  the  cost,  which  will  classify  the  general  building  as 
the  one,  or  the  other,  kind  of  house  ?  Shall  the  amount  of 
the  rentals  asked  mark  the  distinction  ?  If  so,  what  amount 
of  rental  moneys  shall  distinguish  the  undesirable  tenancies 
of  a  poorer  class  of  people  from  those  of  a  richer  class,  whose 
abodes  may  not  be  characterized  as  tenements  ?  The  argu- 
ment made  liere,  as  below,  is  fallacious.  As  the  able  counsel 
for  the  appellants  well  puts  it,  "  when  the  parties  provided 
for  a  covenant  against  tenements,  they  meant  tenements  of 
all  kinds,  *  *  *  no  matter  what  new,  or  fancy,  name 
might  be  applied  to  them.  *  *  *  *  Any  tenement  house' 
means  any  tenement  house,  old  style,  or  new  style ;  unless 
this  court  is  to  make  over  the  covenant,  as  the  courts  below 
did."  About  the  time  of  this  covenant,  it  was  appreciated 
that  a  higher  class  of  tenements  would  be  more  or  less  vio- 
lative of  its  obligation  ;  if  we  regard  the  discussion  upon  the 
subject  by  a  very  capable  justice  of  the  Supreme  Court,  in 
1877,  in  the  csseotMusgravey.  Sherwood,  (53  How.  Pr.  315). 
In  that  case.  Judge  Westbrook  granted  an  injunction  against 
converting  some  private  houses  on  Fifth  avenue  into  a 
"  French  flat,  or  an  apartment  house,"  because  it  would  be 
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violative  of  a  covenant  against  any  "  tenement  house."  He 
pointed  out,  in  an  opinion,  the  difficulty  in  confining  the 
definition  of  tenement  house  to  abodes  of  poor  families  and 
said  that  "  there  is  no  fixed  standard  by  which  poverty  and 
wealth  can  be  measured,"  and,  again,  he  says,  "  will  the  name 
of  the  building  change  as  its  occupants  change  ?  Manifestly 
*     *     *     not." 

The  argument  noacitur  a  sociisy  to  which,  in  effect,  my 
brother  Werner  resorts,  can  have  no  application ;  because 
the  question  is  not  what  the  term  "tenement  house"  means; 
it  is  whether  the  covenant  restricted  the  neighborhood  against 
the  future  erection  of  what  would  be,  in  fact,  a  community 
house.  To  those,  who  are  familiar,  by  residence,  or  by  obser- 
vation, with  the  menaces  to  property  values  in  a  great  city 
like  New  York,  in  the  municipal  growth  and  in  the  unre- 
garding  and  aggressive  spirit  of  gain,  it  is  plain  that  such  a 
restrictive  covenant  carries  with  it  to  intending  purchasers  a 
legal  assurance  as  to  the  character  of  the  neighborhood,  upon 
which  they  are  warranted  in  relying.  Consider  what  the 
defendant's  act  means.  Upon  a  wedged  shape  block,  with 
some  153  feet  of  frontage  and  some  126  feet  of  rear  line, 
three  distinct  buildings,  of  seven  stories  in  height,  are  con- 
structed. Each  has  fourteen  tenements,  or,  of  politer  sound, 
apartments ;  which,  in  the  total,  amount  to  forty -two  and 
which,  allowing  five  persons  to  a  family,  house  a  community 
of  210  persons,  without  reckoning  servants.  That  means,  not 
only,  those  probable  annoyances,  which  the  propinquity  of 
such  buildings  gives  rise  to ;  but  it  means  the  possibility  of 
objectionable  tenants,  against  whom  the  apartment  house 
affords  no  guaranty,  as  would  the  hotel.  In  answer  to  the 
suggestion  as  to  the  high  class  character  of  this  house,  it  may 
be  said  that  the  most  expensive  apartment  rents  for  $1,000, 
and  the  cheapest  for  $600 ;  figures  that  leave  to  inference, 
from  their  lowness,  the  character  of  the  tenants  who  will 
occupy  the  various  tenements.  Thus  the  peace,  the  privacy 
and  the  respectability  of  the  neighborhood  may  be  endan- 
gered, and  the  property  owner  is  deprived  of  that  measure  of 
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enjoyment  of  his  residence,  upon  wliich  he,  legitimately, 
counted.  Notliing  has  occurred  to  justify  the  non-observance 
of  the  covenant,  which  restricted  this  locality  to  private  dwell- 
ings. The  railroad,  under  the  blnflE  and  on  the  shore  of  the 
Hudson  river,  was  there  in  1873  and,  obviously,  it  was  con- 
templated as  continuing  there.  The  defendant  is  not,  as  the 
appellant's  counsel  suggests,  ''conforming  his  property  to  anj^ 
change  in  the  neighborhood,  but  is  himself  introducing  the 
change." 

I  think  this  case  to  be  within  the  doctrine  of  Trustees  of 
Coluinhia  College  v.  Lyneh^  (70  N.  Y.  440),  and  of  Rowland 
v.  Miller^  (139  ib.  93).  These  cases  held,  in  substance,  that 
the  purpose  of  such  a  covenant  is,  by  restrictions,  to  make  the 
lots  of  land  more  available  and  desirable,  as  sites  for  private 
residences  of  the  lii'st  class,  and  to  assure  to  the  owners  the 
right  to  occupy  their  dwellings  without  any  of  those  menaces 
to  the  character  of  the  neighborhood,  wnich  the  different  uses, 
comprehended  within  the  descriptive  words  of  the  covenant, 
might  constitute. 

For  these  reasons,  I  vote  for  the  revei^sal  of  the  judgment. 

O'Brien,  IIaight  and  Vaxn,  J  J.,  concur  with  Werner,  J. ; 
CuLLEN,  Ch.  J.,  and  BARTLErr,  »!.,  concur  with  Gray,  J. 

Judgment  affirmed. 


The   People   of  the    State   of   Ne\v  York,   Respondent, 

V.  Francescx>  Raffo,  Appellant. 

Murder — Insufficient  Evidence  of  Premeditation  and  Delib- 
eration. The  evidence  upon  the  trial  of  an  indictment  for  homicide 
reviewed  and  held  insufficient  upon  which  to  bnse  a  findini^  of  the  pre- 
meditation and  deliberation  necessary  to  sustain  a  verdict  convicting  the 
defendant  of  the  crime  of  murder  in  the  first  degree. 

(Argued  January  19,  1905;  decided  February  21.  1905.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  rendered 
February  18,  1904,  at  a  Trial  Term  for  tlie  county  of  West- 
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chesfer,  upon  a  verdict  convicting  the  defendant  of  the  crime 
of  murder  in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

» 

William  Temple  Emmet^  Grenville  T,  Einniet  and  George 
C,  Andrews  for  appellant.  The  conviction  should  be  reversed 
because  Ahearn  was  slain  while  he  was  in  the  act  of  making 
an  unlawful  arrest,  and  it  is  not  murder  in  the  first  degree  to 
kill  either  an  officer  or  a  private  citizen  who  is  making  an 
unlawful  arrest.  {Elk  v.  U.  &,  177  U.  S.  529 ;  Wert  v.  Cabell, 
153  U.  S.  78 ;  Comm.  v.  Drew,  4  Mass.  391 ;  Comrn.  v.  Carey, 
12  Gush.  246  ;  Ccr^rim,  v.  McLaxcghlin,  12  Cash.  618  ;  Roberts 
V.  State,  14  Mo.  138 ;  People  v.  Burt,  51  Mich.  199 ;  Briggs 
v.  Comm.^  82  Va.  554;  Muscoe  v.  Co f /ini,,  S6  Va.  443; 
liqferty  v.  People,  69  111.  Ill ;  72  III.  37;  ^ol^s  v.  State,  26 
Ala.  31 ;  Galvin  v.  State,  6  Cold.  [Tenn.]  283  ;  Poteele  v.  State, 
9  Baxt.  [Tenn.]  261 ;  Stat^  v.  Oliver,  2  Ilonst.  [Del.]  585  ; 
State  V.  Belk,  76  N.  C.  10  ;  Ross  v.  State,  10  Tex.  App.  455.) 
The  conviction  should  be  reversed  because  it  was  legally  impos- 
sible for  the  jury  to  find  any  premeditation  or  deliberation  in 
connection  with  the  shot  that  killed  Ahearn.  {People  v.  Bog- 
giaiio,  179  N.  Y.  267;  LelghUm  v.  Peoph,  88  N.  Y.  117; 
People  v.  Majone,  91  N.  Y.  211  ;  People  v.  6W/Y>y,  97  N.  Y. 
62 ;  People  v.  Hawkins,  1 09  N".  Y.  408  ;  People  v.  Johnson, 
139  N.  Y.  358  ;  People  w  Constantbio,  153  N.  Y.  24 ;  Peo- 
ple V.  Kennedy,  159  N.  Y.  346.)  It  was  error  to  allow  the 
case  to  go  to  the  jury  at  all  as  a  case  of  murder  in  the  first 
degree.  {Bad  Elk  v.  l\  S.,  177  U.  S.  529  ;  Covivi.  v.  Drew, 
4  Mass.  391  ;  Comm.  v.  McLaughlin,  12  Cush.  619  ;  Comm. 
V.  Carey,  12  Gush.  246;  Wharton  Grim.  Law  [lOth  ed.], 
§  414 ;  1  Bishop  Xow  Grim.  Law  [8th  ed.],  §  736,  subd.  4 ; 
§  868,  subd.  2  ;  2  Bishop  New  Grim.  Law  [8th  ed.],  §  37, 
subd.  2 ;  §  652  ;  Roherts  v.  State  of  Missouri,  14  ^lo.  138  ; 
People  V.  Burt,  51  Mich.  199  ;  Wert  v.  Cahell,  53  U.  S.  78; 
Briggs  v.  Comm,,  86  Va.  554  ;  Muncoe  v.  Comm.,  86  Va.  443; 
Rafferty  v.  People,  69  III.  Ill ';  72  III.  37.) 
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J.  Addison  Young  for  respondent.  The  verdict  of  the 
jury  in  tliis  case  was  right  and  is  based  on  clear  and  convinc- 
ing evidence.  The  record  shows  that  the  defendant  received 
a  most  fair  and  impartial  trial.  None  of  his  rights  were 
prejudiced  and  the  judgment  should  be  affirmed.  {People  v. 
IToch,  150  N.  Y.  291  ;  People  v.  Youngs,  161  K-  Y.  210 ; 
People  V.  Sutherland,  154  N.  Y.  345  ;  People  v.  Kennedy, 
144  K  Y.  449  ;  PeopU  v.  Tobin,  176  N.  Y.  278 ;  People  v. 
Ennis,  176  N.  Y.  289  ;  People  v.  RodawaM,  177  N.  Y.  408.) 

Webneb,  J.  The  defendant  appeals  from  a  judgment  con- 
victing him  of  the  crime  of  murder  in  the  first  degree.  Many 
questions  are  urged  upon  us  by  his  faithful  and  zealous  counsel, 
as  presenting  grounds  of  error  for  which  the  judgment  should 
be  reversed,  but  after  mature  reflection  we  think  there  is  only 
one  question  that  needs  to  be  discussed,  and  that  is  wliether 
the  evidence  warrants  a  conviction  of  murder  in  the  first 
degree.  Tliat  is  a  serious  and  delicate  question  upon  which, 
after  considering  the  case  from  eveiy  point  of  view,  we  feel 
constrained  to  differ  with  the  learned  trial  court.  In  doing 
so,  however,  we  desire  to  express  our  unqualified  approval  of 
the  general  conduct  of  the  trial  by  the  learned  court  and  the 
district  attorney,  whose  commendable  fairness  and  impartiality 
are  evinced  upon  every  page  of  the  record.  The  pertinent 
facts  bearing  upon  the  question  whether  the  defendant,  who 
was  the  conceded  perpetrator  of  a  homicide,  should  have  been 
found  guilty  of  murder  in  the  first  degree,  or  of  some  lesser 
degree,  are  as  follows  ; 

Shortly  after  midnight  on  the  20th  day  of  June,  1903,  the 
defendant  Raffo  shot  and  killed  one  Ahearn  in  what  is  known 
as  "  Rochelle  Park,"  in  the  city  of  New  Rochelle,  Westches- 
ter county.  There  is  no  dispute  as  to  the  shooting  and  killing, 
both  of  these  facts  being  admitted  by  the  defendant.  Upon 
the  trial  the  issue  upon  the  merits  was  whether  the  homicide 
was  justifiable,  the  defendant  claiming  to  have  acted  in  self- 
defense.  There  are  only  two  living  eye-witnesses  to  the 
homicide.     The  first  is  Dr.  Johnson,  who  testified  for  the 
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prosecution,  and  the  other  is  the  defendant,  who  testified  in 
his  own  behalf.  Before  adverting  to  the  conflicting  stories 
told  by  these  two  witnesses,  and  upon  which  the  whole  case 
turns,  it  will  be  useful  to  refer  to  a  few  of  the  surrounding 
facts  and  circumstances. 

The  defendant  Kaffo  is  an  Italian,  who,  at  the  time  of  the 
homicide,  was  twenty-si^  years  of  age,  and  had  then  been  in 
this  country  six  or  seven  years.  During  the  greater  part  of 
that  period  he  had  lived  and  worked  in  and  about  New 
Kochelle.  At  the  time  of  the  homicide  he  was  employed  in  a 
marble  quarry  at  Tuckahoe,  which  is  about  six  miles  from 
New  Rochelle,  and  he  boarded  near  by.  He  had  become 
engaged  to  an  Italian  girl  named  Valardina  Sheraffo,  who 
lived  in  the  family  of  one  De  Pippo,  residing  at  99  Oak  street 
in  New  ftochelle.  In  anticipation  of  the  marriage,  which  was 
to  take  place  on  the  Sunday  following  the  homicide,  Raffo 
had  rented  a  room  in  a  house  adjoining  that  of  De  Pippo,  and 
had  purchased  furniture  and  other  necessaries  for  housekeep- 
ing. At  the  close  of  his  day's  work  on  Friday,  June  19th,  he 
left  Tuckahoe  and  went  to  99  Oak  street  in  New  Rochelle, 
where  he  passed  the  evening  with  his  betrothed  and  the  De 
Pippo  family.  He  left  there  shortly  after  10  o'clock  in  the 
evening,  intending  to  return  to  Tuckahoe.  On  his  way  he 
passed  the  premises  of  Siebrecht  and  Archer,  who  lived  on  the 
outskirts  of  New  Rochelle,  adjoining  each  other.  Siebrecht, 
for  whom  Raffo  had  worked  at  one  time,  had  an  extensive 
florist's  establishment,  and  Archer  was  engaged  in  the  business 
of  raising  chickens.  Raffo  went  upon  the  Siebrecht  premises, 
took  therefrom  about  200  cut  carnations,  a  jardiniere,  and 
some  material  known  as  raffia,  used  in  tying  flowers.  He 
then  proceeded  to  the  Archer  premises,  entered  the  stable, 
emptied  a  bag  containing  some  crushed  corn,  and  then  went 
into  the  adjoining  hen  house,  where  he  killed  three  chickens. 
The  chickens,  jardiniere,  flowers  and  raflia  were  placed  in  the 
bag,  and  with  this  thrown  over  his  right  shoulder  and  an 
empty  pail  in  his  left  hand,  he  retraced  his  steps  towards  99 
Oak  street,  instead  of  continuing  his  journey  to  Tuckahoe. 
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He  arrived  in  Rochelle  Park  shortly  after  midnight,  where  he 
encountered  Ahearn^  his  victim.  Ahearn  was  a  watchman 
employed  by  the  residents  of  Rochelle  Park  to  patrol  their 
premises,  and  had  been  sworn  in  as  a  special  policeman  under 
an  ordinance  of  the  city,  but  was  clad  in  citizen's  dress.  The 
differing  narrations  of  what  transpired  when  these  two  men 
met  can  best  be  told  in  the  language  of  Dr.  Johnson  for  the 
prosecution,  and  of  the  defendant  in  his  own  behalf. 

Dr.  Johnson,  a  dentist,  practicing  in  New  York  city,  was 
residing  temporarily  in  tlie  "  Hawkins  House "  in  Rochelle 
Park.     This  was  147  feet  distant  from,  and  directly  in  line 
with,  the  lamp-post  where  Raffo  and  Ahearn  met.     Johnson 
had  been  to  the  city  to  get  some  medicine  for  a  Miss  Hawkins, 
who  was  ill.     Upon  his  return  he  retired,  and  was  not  yet 
fully  asleep  when  he  was  aroused  by  the  barking  of  a  dog  and 
loud  talking.     He  did  not  arise  at  once,  but  as  the  barking 
and  talking  continued  he  went  to  a  window  overlooking  the 
park,  and,  under  the  gas  light  in  the  roadway,  he  saw  two 
men.     One  was  a  large  man,  and  facing  him,  within  two  or 
three  feet,  was  a  small  man.     Johnson  heard  the  large  man 
say,  "What  have  you  in  that  bag?"     To  which  the  smaller 
man  replied,  "  What  the  hella  for."     This  was  repeated  sev- 
eral times,  when  the  large  man  became  angry  and  said,  "I 
want  to  know ;   I  am  the  watchman  here  and  I  must  know 
what  is  in  that  bag.     No  more  of  your  damn  uonsense,  show 
me  what  is  in  that  bag  or  I  will  take  you  to  the  lockup,  or  I 
will  jug  you."     After  he  had  said  "  no  more  of  your  damn 
nonsense  "  he  sort  of  reached  out  with  his  left  hand  and  struck 
the  small  man  over  the  head  with  his  right  hand.     He  struck 
him  two  or  three  times,  and  then  the  small   man  dropped  his 
bag  and  they  clinched.     They  surged  forward  and  backward 
under  this  lamp  over  a  surface  of  20  or  25  feet,  and  after  the 
small  man  appeared  to  be  getting  the  better  of  the  scufHe 
there  was  a  shot.     Just  before  this  shot  the  large  man  cried 
out,  "  For  Christ's  sake  don't  kill  me,"  and  immediately  fol- 
lowing the  shot  he  yelled  out  "  murder  or  help."     After  the 
exclamation  "  For  Christ's  sake  don't  kill  me,"  and  the  shot 
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which  followed,  they  surged  a  little  while,  and  then  there 
were  two  other  shots  in  quick  succession  ;  the  whole  thing  did 
not  take  the  fraction  of  a  minute.     During  all  this  time  they 
were  under  the  lamp  post,  sort  of  circling  around,  and  then 
they  backed  up  to  the  grass.     When  they  got  on  the  grass, 
which  is  the  other  side  of  the  lamp  on  Joseph  T.  Brown's 
property,  they  botli  fell  on  the  ground.     The  smaller  man 
disentangled  hiirself,  stood  up  for  a  moment,  and  kind  of 
backed  or  stepped  away  from  the  body  lying  on  the  ground. 
Then  he  turned,  stepped  back  to  the  man  lying  on  the  ground 
and  lired  two  more  shots  at  him.     He  was  talking  or  mutter- 
ing, and  I  did  not  understand  all  he  said,  but  I  understood 
him  to  say  that  he  would  show  him   what  was  in  the  bag. 
That  is  the  substance  of  it."     On  cross-examination  Johnson 
stated  that  tlie  larger  man  struck  the  smaller  man  two  or  three 
times  with  a  club,  and  struck  him  very  hard ;   so   hard  that 
it  sounded  like  hitting  wtiter  with  a  shingle.     He  further 
stated  that  until  the  two  grappled,  the  larger  man  appeared 
to  be  the  aggressor  in  the  light.     Still  further  on  in  his  cross- 
exaniination  he  stated  that  at  one  stage  of  the  light  he  saw  the 
larger  man  trying  to  get  his  hand  into  his  hip  pocket,  but  he 
could  not  tell  whether  it  was  before  any  shots  had  been  fired. 
The  defendant's  version  of  the  affray  is  materially  differ- 
ent.    He  testified,  "  As  I  was  going  down  the  Park  I  saw  a 
raau  come  out  from  back  of  the  bushes  with  a  revolver  in  one 
hand  and  a  stick  in  the  other.     He  told  me  to  stop  there,  and 
came  close  to  me  with  the  revolver  up  to  my  face;  he  told 
me  to  stop  there  and  I  stopped.     I  had  the  pail  in  one  hand 
and  the  baij  over  mv  shoulder  with  the  other  hand.     He  said 
to  me,  that  is  not  the  way  to  go  through  and  I  said  I  have 
been  through  before  and  no  one  has  stopped  me,  and  then  I 
asked  him  wliat  I  can  do,  I  have  got  so  far,  I  am  here,  and  ho 
said  you  have  got  to  go  back  and  I  said  all  right.     While  I 
was  starting  to  go  back  he  put  his  pistol  in  his  pocket  and 
then  struck  me  over  the  head  with  a  stick.     He  rapped  me 
twice  on  the  head  and  then  I  left  my  pail  and  bag  on  the 
ground  and  went  for  him.    Then  he  repeated  it  over  again 
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and  struck  me  with  tlie  stick.  We  grappled  and  went  down. 
At  one  time  I  was  on  top.  '  At  another  time  he  was  on  top. 
When  he  hit  me  with  the  club  he  cut  my  head  and  the  blood 
van  all  over  my  face  and  blinded  me.  Then  he  put  his  hands 
to  ray  throat  and  nearly  choked  me.  While  he  was  doing 
that  I  gave  him  a  punch  in  the  face.  Then  we  both  got  lip 
together  and  he  pushed  me  away  so  hard  that  I  fell  down. 
Then  I  noticed  that  I  was  full  of  blood  and  I  picked  up  my 
pistol  and  I  shot  him  five  times,  one  after  the  other.  During 
the  struggle  I  noticed  that  he  was  feeling  for  his  revolver.  1 
shot  this  man  because  I  thought  he  would  kill  me,  and  I  have 
to  kill  him  before  he  shoot  me." 

As  bearing  somewliat  upon  the  probabilities  of  these  con- 
flicting stories  there  are  a  few  circumstances  which  should  be 
considered.     Ahearn  was  six  feet  one  inch  in   height  and 
weighed  from  200  to  225  pounds.     He  was  strorig,  muscular 
and  well-developed.    There  were  three  bullet  wounds  upon 
his  person.     One  was  upon  the  left  side  of  the  chest  above 
the  clavicle  or  collar  bone.     The  bullet  had  cut  the  jugular 
vein,  the  wound  bled  profusely  and  was  alone  sufficient  to 
cause  death  ;  there  were  no  powder  marks  about  it.     Another 
was  on  the  left  side  of  the  body  three  inches  and  a  half  inside 
of  the  nipple  in  the  region  of  the  6th  and  7th  ribs,  from  which 
there  was  very  little  hemorrhage  and  about  which  there  were 
no  powder  marks.     Another  entered  the  back  just  above  and 
inside  of  the  right  shoulder  blade.     The  course  of  the  bullet 
was  inward  and  downward.     There  was  no  external  hemor- 
rhage from  this  wound  and  there  were  powder  marks  on  the 
skin.     The  left  buckle  of  the  suspenders  worn  by  Ahearn  was 
found  to  be  dented  and  the  body  underneath  was  slightly 
bruised  and  blackened.     In  addition  to  these  wounds  there 
was  an  external  contusion   on   Ahearn's  forehead,  on   the 
median  line  above  the  nose,  about  2^  inches  in  length,  com- 
posed of  many  small  scratches.     There  was  a  slight  hemor- 
rhage from  the  right  nostril,  an  abrasion  on  the  left  hand  one 
inch  in  length  and  a  contusion  over  the  lower  end  of  the  2d, 
3d  and  4tli  ribs.     There  were  two  pools  of  blood  within  25 


1906.]  People  v.  Raffo.  441 

N.  Y.  Rep.J        Opinion  of  the  Ck>urt,  per  Werner,  J. 

feet  of  the  lamp  post  wliere  tlie  aflfray  occurred,  one  of  which 
was  6  or  8  inches  in  diameter  and  the  other  somewhat. larger, 
and  Dr.  Emberson,  one  of  the  witnesses  for  the  prosecution, 
expressed  the  opinion  that  this  was  Baffo's  blood  and  not  that 
of  Ahearn,  because  practically  all  the  blood  shed  by  the  latter 
had  been  absorbed  by  his  clothing. 

The  defendant  Eaffo  was  five  feet  six  inches  in  height  and 
of  stocky  build,  but  his  weight  was  not  given.  After  the 
aflfray  he  went  to  99  Oak  street  where  he  left  the  coat  which 
he  had  worn  and  took  another  belonging  to  one  of  the  board- 
ers, which  he  wore  back  to  Tuckahoe  early  the  next  morning. 
His  own  coat  was  found  by  some  of  the  occupants  of  99  Oak 
street,  and  the  woman  who  washed  it  said  it  was  covered  with 
blood  in  front,  and  that  she  found  a  large  clot  of  blood  in  the 
right  sleeve.  Defendant  had  two  wounds  in  his  head,  one  on 
the  left  forward  side  an  inch  and  a  half  long,  with  an  opening 
of  about  i^  of  an  inch  in  width,  and  the  other  was  on  the 
right  posterior  side  of  the  head  i  inch  in  length  and  of  about 
the  same  width.  He  had  wounds  or  contusions  on  his  hands 
and  forehead.  The  larger  wounds  on  his  head  were  such  as 
might  have  been  made  by  a  club,  and  those  on  his  forehead 
and  hands  were  such  as  might  have  been  produced  by  scuffling 
or  rolling  on  the  ground. 

In  the  light  of  these  narrations,  fortified  by  facts  and  cir- 
cumstances which  lead  to  unmistakable  inferences,  there  can 
be  no  doubt  that  the  homicide  was  preceded  by  a  severe 
struggle,  in  which  Ahearn  was  the  aggressor,  and  employed  a 
degree  of  violence  calculated  to  arouse  blind  passion  and 
stubborn  resistance,  if  not  aggressive  attack,  on  the  part  of 
the  defendant.  It  is  true  that  Ahearn  was  clothed  with  at 
leaat  some  of  the  powers  of  a  police  officer,  and  that  the 
defendant  had  invited  suspicion  by  carrying  a  peculiar  burden 
at  a  late,  hour  of  the  night,  after  he  had  committed  two  lar- 
cenies and  probably  two  burglaries.  The  difficulty  is  that 
Aheam's  official  character  was  not  disclosed  by  his  dress,  ncv 
by  any  insignia,  nor  by  any  utterance  of  his  except  tlie  state- 
ment that  he  was  the  watchman  ;  neither  did  he  know  tliat 
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the  defendant  had  committed  any  crime  and,  so  far  as  the 
evidence  discloses,  he  said  and  did  nothing  to  indicate  an 
intention  to  place  the  defendant  under  arrest,  except  as  it 
may  bo  inferred  from  his  threat  "  to  jug  "  him  if  he  did  not 
disclose  the  contents  of  the  bag. 

Tlie  defendant  and  his  motives  and  acts  are,  therefore,  to 
be  judged  and  weighed,  not  in  the  light  of  what  we  now  know 
of  this  unfortunate  affair,  but  in  the  light  of  what  he  knew  of 
Aliearn,  of  what  the  latter  knew  of  liim,  and  of  what  each 
of  these  two  men  did  at  the  time  of  the  tragedy.  At  that 
moment  the  relative  positions  of  these  men  were  such  that 
a  different  course  of  action  than  that  outlined  by  the  evi- 
dence might  have  given  practical  importance  to  questions  that 
are  now  purely  academic.  Ahearn  might  liave  arrested  the 
defendant  on  suspicion,  and  taken  the  chance  of  justifying  his 
act  by  subsequently  developed  facts.  The  defendant  might 
have  resisted  arrest  and  taken  the  risk  of  showing  that  the 
asportation  of  the  property  which  he  had  stolen  was  not  a 
continuance  of  the  original  larceny  or  burglary.  But  accord- 
ing to  the  record  neither  of  these  things  were  done.  Ahearn, 
instead  of  trying  to  make  an  arrest,  attempted  to  make  a 
search  of  the  defendant  without  tiiat  formality.  This  was 
done  in  a  manner  well  calculated  to  arouse  resistance  even  in 
a  guilty  person.  The  iii-st  suggestion  of  resistance  by  the 
defendant  was  met  by  violence  on  the  part  of  Ahearn.  The 
defendant  did  not  draw  his  pistol  until  after  he  had  been 
clubbed.  Admitting  that  the  violence  employed  by  Ahearn 
did  not  justify  the  shooting  by  the  defendant,  the  question 
still  remains  whether  the  unjustifiable  homicide  was  murder 
in  the  fii'st  degree,  the  second  degree,  or  one  of  the  degrees  of 
manslaughter.  Wlien  the  court  had  charged,  as  was  entirely 
proper  under  the  evidence,  that  proof  of  the  larcenies  and  bur- 
glaries referred  to  was  competent  as  bearing  upon  the  motive 
and  intent  with  which  the  defendant  did  tlie  shooting,  but  for 
no  other  purpose,  the  question  whether  the  defendant  had  killed 
Ahearn  while  '^  engaged  in  the  commission  of,  or  in  an  attempt 
to  commit  a  felony/'  was  eliminated  from  the  case,  and  the 
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only  other  theory  upon  which  the  defendant  could  have  been 
found  guilty  of  murder  in  the  first  degree  was  that  he  had 
killed  Ahearn  with  a  deliberate  and  premeditated  design  to 
effect  his  death.     There  is  no  suggestion,  either  in  the  evi- 
dence or  in  the  argument  of  the  learned  district  attorney, 
that  defendant  had  formed  any  motive  or  intent  to  kill,  before 
he  met  Ahearn,  and  the  elements  of  premeditation  and  delibera- 
tion must,  therefore,  be  looked  for  in  the  almost  instantaneous 
circumstances  which  accompanied  the  shooting.     And  here 
we  encounter  the  real  difficulty  in  the  case.     Dr.  Johnson's 
version  of  the  affair  is  convincing  evidence  of  the  fact  that 
it  took  less  time  to  enact  the  tragedy  than  it  takes  to  describe 
it.     After  a  gruff  and  curt  inquiry  by  Ahearn  and  a  senten- 
tious, if  not  polite,  reply  by  the  defendant,  the  former  pro- 
ceeded to  belabor  the  latter  with  a  policeman's  club,  with  such 
force  that  it  sounded  "  like  a  shingle  striking  the  water,"  and 
inflicted  wounds  upon  his  head  that  must  have  been  momen- 
tarily painful,  and  may  have  stunned  or  confused  him.     These 
blows  were  followed  by  a  scuffle  during  which  there  was  a 
shot,  an  instantaneous  pause,  and  two  more  shots,  punctuated 
by  the  exclamations  of  Ahearn.     All  this  "did  not  take  the 
fraction  of  a  minute."     It  is  obvious  that  up  to  this  point  it 
is  difficult,  if  not  impossible,  to  seize  upon  a  single  fact  or  cir- 
cumstance that  is  not  as  consistent  with  the  theory  of  murder 
in  the  second  degree  or  one  of  the  degrees  of  manslaughter, 
as  with  the  theory  of  murder  in  the  first  degree.     If,  at  this 
juncture  in  the  affray,  the  defendant  had  found  time  for  pre- 
meditation  and  deliberation,  it   must  have  been  through   a 
mental   process  so  subtle  and  rapid  as  to  be  incapable  of 
human   measurement.     But  there  was  a  more   appreciable 
space  of  time  between   the   firing  of  the  first  three  shots 
and  the  last  two  shots,  and  the  latter  were  accompanied  by 
circumstances  from  which  the  prosecution  argues  that  the 
necessary  elements  of  premeditation  and  deliberation    may 
be  inferred.     After  the  first   three   shots   had   been   fired, 
the  scuffle  continued  until  the  combatants  reached  Mr.  Brown's 
lawn,  where  they  both  fell  to  the  ground.    The  defendant 
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^'  disentangled  himself,  stood  up  for  a  moment  and  kind  of 
backed  or  stepped  away  from  the  body  lying  on  the  ground. 
Then  he  turned,  stepped  back  to  the  man  lying  on  the  ground, 
and  iired  two  more  phots  at  him.  He  was  talking  or  mutter- 
ing and  I  did  not  understand  all  he  said,  but  I  understood 
him  to  say  that  he  would  show  him  what  was  in  that  bag." 
This  is  the  statement  of  Dr.  Johnson,  the  only  eye  witness  ol 
the  homicide  except  the  defendant.  In  the  absence  of  more 
precise  evidence  as  to  the  length  of  the  interval  between  the 
two  groups  of  shots,  we  may  admit  there  was  time  for  pre- 
meditation and  deliberation  ;  and  that  the  defendant's  remark 
at  the  time  of  the  last  two  shots  could  properly  be  considered  as 
bearing  upon  that  subject.  This  admission,  however,  con- 
tributes nothing  toward  solving  the  question  whether  the 
defendant  committed  the  crime  of  murder  in  the  first  degree, 
unless  we  go  a  step  further  and  assume  that  one  or  both  of 
the  two  last  shots  took  effect  in  the  person  of  Ahearn ;  that 
he  was  alive  at  that  instant ;  and  that  one  or  both  shots  either 
produced  or  hastened  his  death.  Here  we  enter  the  realm  of 
purest  speculation.  All  that  is  known  to  a  reasonable  cer- 
tainty is,  that  only  four  of  the  five  shots  were  traceable  by 
visible  mark  or  wound.  The  location  and  direction  of  the 
two  wounds  in  the  front  of  the  body,  and  the  discoloration 
under  the  dented  suspender  buckle,  when  considered  in  con- 
nection with  Dr.  Johnson's  description  of  the  affray,  indi- 
cate that  these  wounds  and  marks  were  inflicted  while  the 
combatants  stood  face  to  face  during  the  struggle ;  but  this 
theory,  and  it  is  nothing  more,  is  considerably  weakened 
by  the  fact  that  the  wound  over  the  collar  bone  severed 
the  jugular  vein  and  in  the  ordinary  course  of  nature 
would  produce  almost  immediate  death.  -This  renders  it 
highly  improbable  that  the  struggle  was  continued  even  for 
an  instant  after  the  fatal  wound  was  inflicted.  It  is  the 
baldest  theory-  also  that  the  wound  in  the  back  must  have 
been  inflicted  either  while  Ahearn  was  in  the  act  of  falling 
upon  Mr.  Brown's  lawn,  or  after  he  had  fallen  and  while  he 
was  making  a  last  effort  to  rise.     And  yet,  if  that  wound  was 
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not  thus  inflicted,  there  is  nothing  to  indicate  just  when  or 
how  it  was  done.  Tlie  discussion  might  be  continued  by  sug- 
gesting still  other  possible  combinations  of  detail  in  the  rapid 
chronology  of  circumstances  which  make  up  this  tragedy,  but 
the  further  the  subject  is  pursued  the  more  apparent  does  it 
become  that  tlie  case  affords  no  satisfactory  evidence  upon 
which  to  base  a  finding  of  premeditation  and  deliberation. 
It  is  not  strange  that  the  learned  trial  court  and  district  attor- 
ney should  have  reached  a  different  conclusion,  for  they  were 
compelled  to  decide  the  question  upon  intricate  and  involved 
facts,  during  the  progress  of  the  trial,  and  in  an  atmosphere 
probably  surcharged  with  hostility  and  prejudice  against  the 
defendant.  Our  l)etter  opportunity  for  a  deliberate  investiga- 
tion of  the  case  in  all  its  bearings  leads  us  to  the  conclusion 
that  the  question  of  defendant's  guilt  of  the  crime  of  murder 
in  the  first  degree  should  not  have  been  submitted  to* the  jury, 
and,  as  wo  are  entirely  satisfied  with  the  conduct  of  the  trial 
in  other  particulars,  we  invoke  the  authority  vested  in  us  by 
the  statute  (Sec.  528,  Code  Grim.  Pro.)  and  reverse  the  judg- 
ment upon  the  one  ground  we  have  discussed. 

The  judgment  of  conviction  should  be  reversed  and  a  new 
trial  ordered. 

CuLLEN,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Haioht  and 
Vann,  JJ.,  concur. 

Judgment  of  conviction  reversed,  etc. 


Mortimer  Falk  et  al..  Respondents,  v.  The  American  West 
Indies  Trading  Company,  Appellant. 

1.  Trade  Mark  —  When  Transfer  op  Naked  Trade  Mark  Confers 
No  Right  of  Action  for  Infringement.  The  transfer  of  a  naked  trade 
mark  used  to  distinguish  one  cigar  from  another,  detached  from  the  busi- 
ness in  which  it  had  tlieretofore  been  used,  will  not  support  an  action  by 
the  transferee  to  enjoin  its  use  and  for  damages  for  infringement. 

2.  Appeal  —  Short  Dkciston.  Although  a  short  decision  is  unani- 
mously affirmed,  the  Court  of  Appeals  cannot  presume  that  any  fact  was 
found  not  embraced  within  the  scope  of  the  pleadings,  the  findings  as 
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they  appear  in  the  record,  and  the  proofs  upon  which  the  decision  was 
made;  and  where  tlie  complaint  in  such  an  action  fails  to  show  the  trans- 
fer of  anything  except  the  naked  trade  mark,  and  the  proofs  are  silent 
upon  the  subject,  an  exception  to  the  conclusion  of  law  that  the  plaintiff 
is  entitled  to  judgment  raises  the  question  of  law  as  to  his  right  to 
maintain  the  action. 
Fhlk  V.  American  West  Indies  Trading  Co.,  90  App.  Div.  606,  reversed. 

(Argued  January  20,  1906;  decided  February  21,  1905.) 

Appeal  from  a  judgnient  entered  January  15,  1904,  upon 
an  order  of  the  Appellate  Division  of  the  Supreme  Court  in 
the  Urst  judicial  department,  which  dismissed  an  appeal  from 
an  order  confirming  the  re])ort  of  a  referee  and  affirmed  a 
final  judgment  in  favor  of  plaintiff  entered  upon  said  report. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Antoyiio  Knautli  and  Isaac  M,  Aroii  for  appellant.  The 
courts  below  committed  a  fatal  error  in  assuming  that  plain- 
tiffs had  obtained  a  valid  title  to  the  trade  mark  *'  El  Falcon  " 
by  assignment  of  the  same  from  the  Lichtenstein  corporation. 
That  assignment  was  null  and  void  and  did  not  transfer  any 
rights  to  the  plaintiffs,  because  a  tmde  mark  is  not  a  piece  of 
property  which  passes  by  assignment  separate  from  the  busi- 
ness of  the  owner  of  the  mark  or  of  the  article  which  it  may 
serve  to  distinguish.  {Kidd  v.  Johnson^  100  U.  S.  617  ;  M, 
P.  Co.  v.  /;.  C.  M.  Co.,  113  Fed.  Rep.  468 ;  Z.  C.  Co.  v.  A. 
L.  C.  Co.,  11  II.  L.  Cas.  523,  534,  544 ;  Williams  v.Farrand, 
88  Mich.  4.73,  480 ;  />.  C.  Co.  v.  Guggenheim.,  2  Brewst. 
[Penn.J  321,  339;  Witthaus  v.  Mattfeldt,  44  Md.  303; 
SkitiJier  v.  Oukes,  10  Mo.  App.  45  ;  Weener  v.  Brayton,  152 
Mass.  101  ;  Fair  v.  Jose  Morales  c6  Co.,  82  111.  App.  499; 
Messer  v.  The  Fadettes,  168  Mass.  140 ;  Weston  v.  Ketcham, 
51  How.  Pr.  455  ;  Cotton  v.  Gillard,  44  L.  J.  Ch.  90 ;  Wood 
V.  Lamhert,  L.  R.  [32  Ch.  Div.]  247 ;  Paul  on  Trade  Marks, 
•[  117.)  By  assigning  the  mark  which  they  had  made  valuable 
to  indicate  their  manufacture,  the  assignors  committed  a  con- 
structive fraud  upon  the  public.    (Jf.  Co.  v.  Wood,  108  U.  S. 
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218 ;  li.  IL  S.  Co.  V.  Boker,  86  Fed.  Rep.  765 ;  M.  P.  Co.  v.  D. 
C  Mfg.  Co.,  113  Fed.  Rep.  468.)  The  question  whether  the 
conchision  of  law  is  supported  by  the  facts  found  and  also 
whether  any  material  finding  of  fact  is  without  evidence  to 
support  it,  is  a  question  of  law  open  for  review  in  this  court. 
{Ganjwn  v.  McGuire,  160  N.  Y.  476,  479;  Shotwell  v. 
Dixo7i,  163  N.  Y.  43,  47 ;  iY.  //.  Co.  v.  Benient  <&  Sons,  163 
N.  Y.  505;  Beck  v.  Sheldon,  48  N.  Y.  365;  MeachciTn  v. 
Burke,  54  N.  Y.  217;  Putnam,  v.  Huhbel,  42  X.  Y.  106; 
Root  V.  O.  ir.  li.  R.  Co.,  45  N.  Y.  527 ;  Fellowes  v.  J^orth- 
rup,  39  X.  Y.  117;  Draper  v.  Stouvenel,  38  N.  Y.  219, 
223 ;  Alilridge  v.  Aldridge,  120  N.  Y.  614.)  The  decision 
of  the  Special  Term,  not  stating  separately  the  facts  found 
and  the  conclusions  of  law,  a  general  exception  to  the  decision 
was  sufficient,  and  was  treated  by  the  Appellate  Division 
upon  the  appeal  from  the  interlocutory  judgment  as  a  suffi- 
cient exception.  (Code  Civ.  Pro.  §§  1022,  1350  ;  Laidlaio  v. 
Sage,  158  N.  Y.  73;  Duryea  v.  Yoshurgh,  121  N.  Y.  57.) 

S.  K.  Lichteiutein  and  Morris  S.  Wise  for  respondents. 
Tlie  plaintiffs'  trade  mark  of  "  EI  Falcon  "  was  infringed  by 
the  use  by  defendant  of  the  title  "  El  Falco.''  (JFier  v.  Abra- 
hams, 82  N".  Y.  519;  M.  N.  F.  Co.  v.  Beach,  33  Fed.  Rep. 
248;  C  Mfg.  Co.  v.  C.  Mfg.  Co.,  32  Fed.  Rep.  94;  Sanders 
V.  Jacobs,  20  Mo.  A  pp.  96;  G.  C.  Mfg.  Co.  v.  Ludeling,  22 
Fed.  Rep.  823;  F.  S.  Co.  v.  Trask,  59  How.  Pr.  189;  A.  A. 
Brunnen  v.  Coniborn,  14  Blatchf.  380;  Sohtoeitzer  v.  Atkins, 
37  L.  J.  Ch.  847 ;  Burnett  v.  Phulon,  3  Keyes,  594 ;  R.  B. 
P.  Co.  V.  McQuade,  P.  &  S.  Trade  Mark  Cas.  [2d  ed.j 
480.)  The  possibility  to  deceive  the  consumer  warrants  the 
interposition  of  a  court  of  equity.  (Kerly  on  Trade  Marks, 
187 ;  Sebastian  on  Trade  Marks,  145-242 ;  Von  Mumm 
V.  Frash,  56  Fed.  Rep.  830 ;  Le  Page  Co.  v.  R.  C.  Co.,  2  C. 
C.  App.  555 ;  PiUsbury  v.  Pillsbury  Co.,  64  Fed.  Rep.  841.) 
As  no  exceptions  were  tiled  to  the  final  judgment  of  the  court 
at  Special  Term  or  to  the  decision  of  the  justice  affirming  the 
report  of  the  referee  on  the  accounting  for  damages  herein, 
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the  record  herein  presents  no  question  for  review  on  the  part 
of  the  Court  of  Appeals  with  respect  to  the  amount  of  dam- 
ages, nor  is  the  said  question  presented  for  argument  or  review 
on  appellant's  brief.  {JDoremim  v.  Doremus,  76  Hun,  337 ; 
Attomey'6en>eral  v.  G,  L.  Ins.  Co.^  64  flow.  Pr.  93 ;  Matter 
of  Buffalo  Ice  Co,^  37  App.  Div.  144.)  The  courts  below 
committed  no  error  in  assuming  that  plaintiffs  had  obtained  a 
valid  title  to  the  "  EI  Falcon  "  trade  mark.  {Huwer  v.  Dan- 
nenhoffer,  82  K  Y.  499 ;  Walah  v.  W.  M.  Ins.  Co.,  32  K  Y. 
440 ;  Pratt  v.  Foote^  9  N.  Y.  463 ;  Hemingway  v.  Poucher, 
98  N.  Y.  281 ;  Jerome  v.  Q.  C.  O,  Co,,  163  N.  Y.  357;  Lake 
V.  Artisans  BamJc,  3  Abb.  Ct.  App.  Dec.  10;  Devyr  v. 
Schaefer,  65  N.  Y.  446 ;  PeopU  v.  Fields,  58  N.  Y.  498 ; 
Hoffkeimer  v.  CampheU,  59  N.  Y.  272 ;  Salisbury  v.  Howe, 
87  N.  Y.  134.)  The  plaintiffs  were  not  guilty  of  any  fraud 
in  the  use  of  their  trade  mark  and  the  several  points  contained 
on  appellant's  brief  to  the  effect  that  the  user  of  a  mark 
which  involves  an  untruth  will  not  be  protected  in  a  court  of 
equity,  do  not  apply.  {Bailey  v.  Ryder,  10  N.  Y.  363 ;  W, 
C  Bank  v.  White,  6  N.  Y.  236 ;  Honegger  v.  WetMein,  94 
N.  Y.  259 ;  MiXbank  v.  Jones^  127  N.  Y.  370 ;  Oovmmeur 
V.  Elmendorff,  5  Johns.  Ch.  82.) 

O'Brien,  J.  The  plaintiffs  have  recovered  a  judgment 
against  the  defendant,  enjoining  it  from  the  use  of  a  trade 
mark  claimed  to  be  their  property,  and  for  damages  in  the 
sum  of  ten  thousand  dollars  for  infringement  and  the  wrong- 
ful use  by  the  defendant  of  the  trade  mark  in  question. 

It  appears  from  the  pleadings  and  findings  of  the  trial  court 
that  about  the  year  1871  a  partnership  firm  known  as  Lich- 
tenstein  Brothers  &  Co.,  engaged  in  the  manufacture  and  sale 
of  cigars,  adopted  and  made  use  of  the  words  "  El  Falcon  "  as 
a  trade  mark  to  designate  a  particular  brand  of  cigars.  This 
firm  afterwards,  and  about  the  year  1886,  was  merged  in  a 
corporation  of  the  same  name,  which  took  over  the  assets  of 
the  firm  and  succeeded  to  the  good  will  of  the  business.  The\ 
corporation  continued  in  the  business  of  manufacturing  and 
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selling  cigars  and  in  the  ase  of  the  trade  mark  until  the  3l6t 
of  October,  1898,  when  it  went  out  of  business.  On  that  day 
it  executed  and  delivered  to  the  plaintiffs  an  instrument  in 
writing  which  purported  to  assign  and  set  over  to  them  the 
trade  mark  in  question,  with  the  labels  and  devices  tliat  had 
been  used  with  the  same.  The  plaintiffs  thereupon  assuming 
to  have  succeded  to  all  the  rights  of  their  assignor  continued 
the  use  of  the  trade  mark  at  its  manufactory  at  Key  West  in 
Florida.  --' 

The  defendant  is  a  New  Jersey  corporation,  but  engaged  in 
the  manufacture  and  sale  of  cigars  at  Caguas,  Porto  Rico, 
with  an  office  in  New  York.  It  appears  that  the  manager  of 
the  corporation  at  that  place,  whose  name  is  Gregorio  Lopez 
y  Falco,  adopted  his  own  name  as  a  trade  mark  for  a  brand  of 
cigars  that  are  now  known  in  the  trade  as  the  "  El  Falco." 
There  is  no  similarity  at  all  between  the  labels  on  the  two 
trade  marks,  but  there  is  a  similarity  in  the  names.  No  fraud, 
however,  is  alleged  or  claimed,  and  no  fraud  or  intent  to  deceive 
the  public  was  found  by  the  learned  trial  court.  The  judg- 
ment in  this  case  is  to  the  effect  that  the  trade  mark  so  adopted 
by  the  defendant  is  an  infringement  upon  the  rights  of  the 
plaintiffs,  and,  hence,  the  injunction  and  award  of  damages. 

The  controlling  question  in  this  case  is  with  respect  to  the 
plaintiffs'  title,  or  exclusive  right  to  the  use  of  the  trade  mark 
for  an  infringement  of  which  they  procured  the  injunction 
and  recovered  the  damages.  It  does  not  appear,  and  is  not 
claimed,  that  anything  was  assigned  to  the  plaintiffs  except 
the  naked  right  to  use  the  trade  marks  and  labels.  No  busi- 
ness or  good  will  was  transferred  to  the  plaintiffs  by  the 
instrument,  and  they  did  not  succeed,  by  operation  of  law  or 
otherwise,  to  the  business  in  which  the  trade  mark  had  been 
used  and  to  which  it  was  attached.  They  were  simply  author- 
ized to  use  the  trade  mark  in  their  own  business  established 
at  another  place.  The  use  of  the  trade  mark  by  the  plaintiffs 
denoted  to  the  public  that  they  were  making  and  selling  the 
Lichtenstein  cigar,  and  that  it  was  not  applied  to  a  cigar 
manufactured  by  other  parties  at  any  other  place.     The  ques- 
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tion  is  whether,  under  these  circumstances,  the  plaintiffs  had 
any  right  to  maintain  this  action.  A  trade  mark  is  not  a  piece 
of  property  that  passes  from  hand  to  hand  by  assignment 
separate  from  the  business  of  the  owner  of  the  trade  mark  or 
of  the  article  which  it  may  serve  to  distinguisli.  Generally,  it 
passes  only  with  the  business  and  good  will  of  which  it  is  an 
inseparable  part.  The  rule  in  this  respect  is  well  stated  in  a 
recent  work  of  great  merit  on  that  branch  of  the  law  with 
which  we  are  now  concerned. 

*'  As  a  mere  abstract  right,  having  no  reference  to  any  par- 
ticular person  or  property,  a  trade  mark  cannot  pass  by  assign- 
ment or  descend  to  a  man's  legal  representatives.     The  reason 
for  this  is  that,  as  an  abstract  right,  apart  from  the  business 
in  which  it  is  used,  a  trade  mark  has  no  existence.     To  permit 
a  trade  mark  to  be  transferred  apart  from  the  business  in 
which  it  is  used  would  be  productive  of  fraud  upon  the  pub- 
lic.    *     *     *     The  mere  sale  of  a  trade  mark  apart  from 
the  article  to  which  it  is  affixed  confers  no  right  of  ownership, 
because  no  one  can  claim  the  right  to  sell  his  goods  as  goods 
manufactured  by  another."     (Paul  on  Trade  Marks,  §§  116, 
117,  144.)     The  learned  author,  in  the  notes  to  the  three  sec- 
tions referred  to,  has  collected  the  leading  cases  on  the  8ul> 
ject  and  it  will  be  seen  upon  an  examination  of  those  authori- 
ties that  they  amply  support  the  propositions  contained  in  the 
text.     Some  of  the  cases  thus  referred  to  and  in  which  the 
principle  was  discussed  are  the  following :  JSjidd  v.  Johnson 
(100  U.  S.  617) ;   Macmahan  Pharmacal  Co.   v.   Denver 
Chern.  Mfg.   Co.  ([C.  C.  A.]  113  Fed.  Kep.  468);  Leather 
Cloth  Co.  v.  Am.  Leather  Cloth  Co.  (11  H.  L.  Cases,  523, 
634,  544) ;  Williams  v.  Fai-rand  (88  Mich.  473, 480) ;  Dixon 
Crucible  Co.  v.   Guggenheim  (2  Brewster  [Pa.],  321,  339) ; 
Witthaus  v.   Mattfeldi  db   Co.   (44  Md.  303) ;  Skinner  v. 
Oakes  (10  Mo.  App.  45,  59) ;  Weener  v.  Brayton  (152  Mass. 
101,  103) ;  Ths  Fair  v.  Jose  Morales  <&  Co.  (82  111.   App. 
499);  Messer  v.  The  Fadettes  (168  Mass.  140);  Weston  v. 
Ketcham  (51  How.  Pr.  455) ;  Cotto^i  v.   GiUard  (44  L.  J. 
Chan.  90) ;  Wood  v.  Lambert  (L.  R.  [32  Chan.  Div.]  247). 
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There  is  no  allegation,  proof  or  finding  in  this  case  that  the 
plaintiffs,  upon  the  execution  of  the  writing  referred  to  or  at 
any  other  time,  succeeded  in  any  way  to  the  business  of  the 
assignor  or  any  part  of  it,  or  to  the  good  will  to  which  up  to 
that  time  the  trade  mark  had  been  attached.  It  was,  as 
already  suggested,  simply  a  written  transfer  of  the  naked 
trade  mark  and  labels  detached  from  the  business  in  which  it 
had  been  tlieretofore  used,  and  when  used  by  the  plaintiffs  no 
longer  denoted  or  distinguished  thearticleor  business  to  which 
it  had  been  attached.  We  do  not  say  that  the  principle  above 
suggested  would  apply  to  an  assignment  of  all  trade  marks 
made  in  a  similar  way.  There  are,  doubtless,  some  trade 
marks  that  consist  of  words  that  identify  an  article  produced 
by  some  secret  process  and  without  the  use  of  which  the 
article  could  not  be  described.  In  other  words,  the  name\ 
used  may  be  inherent  in  the  article  itself  and  is  not  used  as  in 
this  case  to  distinguish  one  cigar  from  another.  The  cele- 
brated cordial,  which  is  in  use  the  world  over,  known  as 
'*  Chartreuse  "  is  a  sample  of  a  trade  mark,  the  bare  assign- 
ment of  which  might  confer  upon  the  assignee  the  right  to 
manufacture  and  sell  that  article.  Other  examples  might  be 
cited  that  would  not  come  within  the  rule  above  suggested, 
but  in  the  case  at  bar  the  trade  mark  was  originally  adopted 
by  the  Lichtensteins  to  distinguish  a  cigar  manufactured  by 
themselves.  The  trade  mark  in  their  hands  represented  their 
own  article,  their  own  skill  and  business  experience.  When 
used  by  the  plaintiffs  in  their  business  it  does  not  truly  denote 
anything  of  the  kind  and  the  plaintiffs'  claim  really  is  that  they 
have  acquired  the  right  to  sell  their  own  goods  as  the  goods  of 
some  one  else. 

We  do  not,  upon  this  appeal,  assume  to  deal  with  any  of 
the  proceedings  which  appear  at  great  length  in  the  record 
and  resulted  in  the  ascertainment  of  damages  as  upon  an 
accounting.  The  proofs  on  that  branch  of  the  case  were 
taken  before  a  referee  upon  whose  report  the  court  finally 
acted.  The  only  question  with  which  we  are  concerned  upon 
this  appeal  is  the  question  which  was  raised  upon  the  trial  of 
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the  issues  made  by  the  pleadings  before  the  court  That  trial 
resulted  in  a  decision  which  contains  findings  of  fact  and  con- 
'  chisions  of  law  in  the  short  :^orm.  The  conclusion  of  law 
which  was  to  the  eflEect  that  the  plaintiffs  were  entitled  to 
judgment,  was  excepted  to  by  the  defendant's  counsel.  This 
exception  raises  the  question  in  this  court  whether  the  conclu- 
sion of  law  upon  which  the  judgment  is  based  is  sustained  by 
the  findings  of  fact ;  and  since  it  does  not  appear  from  the 
findings  that  there  was  a  transfer  to  the  plaintiffs  of  anything 
but  the  naked  trade  mark  these  facts  do  not  sustain  the  judg- 
ment. The  complaint  does  not  state  that  anything  was  trans- 
ferred to  the  plaintiffs  except  the  naked  trade  mark.  The 
findings  are  no  broader  than  the  complaint,  and  the  proofs  in 
the  case,  including  the  written  assiornment,  are  entirely  silent 
on  that  point.  Hence,  although  this  was  a  short  decision 
unanimously  affirmed  we  cannot  presume  that  any  fact  was 
found  not  embraced  witliin  the  scope  of  the  pleadings,  the 
findings  as  they  appear  in  the  record  and  the  proofs  upon 
which  the  decision  was  made.  So,  the  general  exception  raises 
the  question  of  law  with  respect  to  the  plaintiffs^  right  to 
maintain  the  action. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Gray,  Haiqht  and  Vann,  JJ.,  concur;  Cullen,  Ch.  J., 
Bartlett  and  Werner,  JJ.,  dissent. 

Judgment  reversed,  etc. 


Georgia   L.    Everett,   Respondent,  v,   Edward   Everett, 

Appellant. 

1.  Res  Adjudicata  —  Foreign  Judgment.  A  judgment  of  a  foreign 
state  denying  a  petition  by  an  alleged  wife  for  maintenance  and  sup- 
port, in  wbicli  the  defense  was  interposed  that  her  marriage  had  been 
annulled  in  this  state  upon  the  ground  that  she  had  a  husband  living  at 
the  time  she  contracted  the  marriage,  is  a  bar  to  the  maintenance  of  an 
action  by  her  to  set  aside  the  decree  of  annulment,  for  leave  to  come  in 
and  defend  and  for  the  determination  of  the  validity  of  the  marriage. 
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upon  the  ground  that  she  was  and  always  had  been  the  lawful  wife  of 
the  defendant  and  that  she  was  induced  through  his  fraudulent  repre- 
sentations to  allow  him  to  obtain  the  decree  by  default:  since  the  foreign 
judgment  is  conclusive  as  to  all  questions  involved  in  the  proceeding 
and  decided  by  the  court  and  one  of  them  must  have  been  whether  or  not 
she  was  the  defendant's  wife,  which  must  be  deemed  negatived  by  such 
judgment. 

2.  Same  —  Order  Denting  Motion  to  Open  Default.  The  mere 
denial  of  a  motion,  however,  to  open  the  default  and  to  be  permitted  to 
defend,  although  finally  decided  after  a  full  hearing  upon  the  facts,  both 
with  respect  to  the  merits  and  ns  to  the  fraud  claimed  to  have  been  prac- 
ticed upon  her,  is  not  a  bar  to  the  maintenance  of  the  action. 

3.  When  Action  Not  Equivalent  to  Motion  to  Open  Default. 
Such  an  action  cannot  be  regarded  as  simply  one  to  open  a  default  in  a 
prior  suit  and  permit  the  plaintiff  to  answer  therein  where  the  complaint 
not  only  demands  that  the  decree  of  aimulmcnt  be  set  aside  as  having 
been  procured  by  fraud,  but  that  the  validity  of  the  marriage  which  had 
been  nullified  by  that  decree  be  determined. 

4.  Defective  Finding  of  Fraud.  In  such  an  action  a  finding  of 
fraud  in  general  terms,  without  specifying  a  single  act  or  a  single  state- 
ment upon  which  such  a  conclusion  can  be  predicated,  is  insufficient  to 
support  a  judgment  in  favor  of  the  plaintiff. 

Eterett  v.  Eoerett,  89  App.  Div.  619,  reversed. 

(Argued  January  23,  1905;  decided  February  21,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  jadieial  department,  entered 
January  7,  1904,  aflSrming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

George  Zabriskie  for  appellant.  The  Appellate  Division 
disposed  of  the  appeal  upon  an  erroneous  theory  of  the  action. 
First.  By  affirming  the  judgment  they  have  given  the  plain- 
tiff the  entire  ultimate  relief  which  she  claimed,  while  avow- 
edly refusing  in  their  opinion  to  consider  whether  either  upon 
the  facts  or  in  point  of  law  she  is  entitled  to  it.  Second.  The 
Appellate  Division  have  misapprehended  the  scope  of  the 
action  and  the  effect  of  the  judgment  in  supposing  that  it  is 
merely  tg  vacatQ  the  judgment  in  the  nullity  suit.     {Roii9  v, 
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Wood,  70  N.  Y.  8 ;  People  ex  rel.  v.  Cojiyi,  7  Hun,  608 ;  12 
Hun,  469  ;  3  Pom.  Eq.  Juris.  §  1365  ;  Archibald  v.  iV.  Y.  O, 
(&  IL  a.  R.  R,  Co:,  157  N.  Y.  574 ;  Otten  v.  Jf.  R.  R.  Co., 
150  N.  Y.  395,  404  ;  Frear  v.  Sweet,  118  N.  Y.  454  ;  Kfuipp 
v.  Si7fi07i,  96  N.  Y.  284 ;  Story's  Eq.  PI.  §§  426,  428  ;  Rich^ 
Dwnd  V.  Tayleur,  1  P.  Wms.  177 ;  Loyd  v.  Mansell,  2  P. 
Wms.  73  ;  Sheldon  v.  Fortescue,  3  P.  Wins.  Ill ;  Wortley  v. 
Burkhead,  3  Atk.  811 ;  Galley  v.  BaJcer,  Cas.  t.  Talb.  201 ; 
Brook  V.  Mostyii,  33  Beav.  457  ;  2  De  G.  &  S.  373  ;  L.  K.  [4 
H.  L.]  304 ;  Patch  v.  Ward,  L.  R.  [3  Ch.  App.]  203.)  The 
judgment  is  not  supported  by  the  findings  of  the  trial  court, 
either  with  regard  to  the  validity  of  the  plaintiflfs  marriage  to 
the  defendant  or  with  regard  to  the  fraud  imputed  to  the 
defendant  in  the  proceedings  in  the  nullity  suit,  or  with  regard 
to  defendant's  plea  of  acquiescence  and  laches.  (Code  Civ. 
Pro.  §  1022  ;  Callanan  v.  Gilmari,  107  N.  Y.  360  ;  Van  Slyck 
V.  Hyatt,  46  N.  Y.  259 ;  Rogers  v.  Beard,  20  How.  Pr. 
282 ;  Tornlinson  v.  Mayor,  etc,,  23  How.  Pr.  452  ;  Wright 
V.  Delafield,  25  N.  Y.  266 ;  Southwick  v.  F.  Nat.  Bank, 
84  N.  Y.  420 ;  Day  v.  Town  of  New  Lots,  107  N.  Y. 
148 ;  Ronieyn  v.  Slckels,  108  N.  Y.  650  ;  Reed  v.  MoConneU, 
133  K  Y.  425  ;  Bradt  v.  Krank,  164  N.  Y.  515 ;  Kley  v. 
Ilecdy,  149  N.  Y.  346 ;  Shaffer  v.  Martin,  20  App.  Div.  304.) 
The  finding  of  fraud  is  insufticient  to  support  the  judgment 
within  the  issues.  The  court  has  not  found  that  the  defend- 
ant made  any  of  the  representations  alleged  in  the  complaint, 
and  the  plaintiflE  has  not  charged  that  the  defendant  made 
any  of  the  representations  found  by  the  court.  {N  Y.  T.  Co. 
V.  TyroUr,  25  App.  Div.  161 ;  ShotweU  v.  Dixon,  163  N.  Y. 
43 ;  Lopez  v.  Campbell,  103  N.  Y.  340  ;  Constant  v.  Univer- 
sity of  Rocliester,  133  N.  Y.  640 ;  Morris  v.  Talcott,  96  N".  Y. 
100 ;  Diefendorf  v.  Gage,  7  Barb.  20 ;  Re^id  v.  C  C.  G.  Co., 
47  Hun,  410;  Henry  v.  SxittU,  42  Fed.  Rep.  91;  Clongle 
v.  Holden,  115  Mo.  Zbl-^.  Duncan  v.  Lyon,  3  Johns.  Ch. 
351.)  The  court  below  erred  in  holding  that  the  order  of 
the  General  Term  denying  plaintiff's  motion  in  the  nullity 
euit  to  vacate  the  depr^  for  fraud,  is  not  re^  adjudioata  upon 
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the  issues  in  this  action.  {PoUock  v.  Pollock^  71  N.  Y.  137  ; 
Eaton  V.  WelZs^  82  N.  Y.  576  ;  Everett  v.  Morrison^  69  Hun, 
146 ;  Olcott  V.  Tioga  E.  P.  Co.,  26  Barb.  147 ;  Burt  v.  Powis, 
16  How.  Pr.  289 ;  Moore  v.  Citi/  of  Albany,  98  N.  Y.  396 ; 
Dwight  V.  St,  John,  25  N .  Y.  203 ;  Deniareat  v.  Darg,  32 
X.  Y.  281 ;  Brown  v.  Mayor,  etc.,  %%  N.  Y.  385 ;  Rigg8  v. 
Purcell,  74  N.  Y.  370.)  The  court  below  erred  in  holding 
that  the  decree  of  the  Probate  Court  at  Boston  dismissing 
plaintiff's  petition  for  separate  maintenance  by  the  defend- 
ant, is  not  res  adjudicata  upon  the  issues  in  this  action ;  and 
in  so  holding  it  failed  to  give  to  that  decree  the  full  faith  and 
credit  which  under  the  Constitution  of  the  United  States 
belongs  to  it.  {Everett  v.  Everett,  75  App.  Div.  369  ;  Kerr 
V.  Een^,  41  X.  Y.  272 ;  Kinnier  v.  Kinnier,  45  N.  Y.  535 ; 
Wood  V.  Jackson,  8  Wend.  1 ;  Kerr  v.  Hays,  35  N.  Y.  331 ; 
Smith  V.  Smith,  79  N.  Y.  634  ;  Carleton  v.  Lor.ihard,  149 
N.  Y.  137 ;  Baker  v.  Rand,  13  Barb.  152 ;  M'Elmoyle  v. 
Cohen,  13  Pet.  312 ;  Mills  v.  Duryee,  7  Cr.  481 ;  Hampton 
V.  McConnd,  3  Wheat.  234 ;  Dobson  v.  Pearce,  12  N.  Y. 
156 ;  Revere  Copper  Co,  v.  Dirnock,  90  N.  Y.  33.) 

W^,  H.  Van  Steenhergh  for  respondent.  The  defendant's 
contention  that  the  proceeding  taken  in  the  Probate  Court  in 
Massachusetts  was  res  adjudicata  has  been  effectually  disposed 
of  on  a  former  appeal.  {Everett  v.  Everett,  75  App.  Div.  369 ; 
Genet  v.  D.  c&  //.  Co,,  170  N.  Y.  278.)  The  decree  annulling 
the  marriage  of  date  April,  1888,  cannot  be  held  to  be  res 
adjudicata,  and  the  Supreme  Court  has  power  to  vacate  and 
set  aside  its  own  judgments,  if  it  appears  that  they  have  been 
obtained  by  fraud.  {Bradstreet  v.  Ins,  Co,,  3  Sumn.  604; 
Blank  v.  Blanh,  107  N.  Y.  91 ;  HoweU  v.  Mills,  53  N.  Y. 
322 ;  Keck  v.  Werder,  86  N.  Y.  264 ;  Hills  v.  Hermans,  59 
N.  Y.  396 ;  Dwight  v.  St,  John,  25  N.  Y.  203 ;  Matter  of 
Livingston,  34  N.  Y.  555 ;  Simo7is  v.  Hart,  14  Johns.  63 ; 
Van  Rensselaer  v.  Sheriff,  1  Cow.  501 ;  Dolfus  v.  Frosch, 
5  Hill,  493 ;  Mack  v.  Patchin,  29  How.  Pr!  29 ;  42  N.  Y. 

167 ;  Ri^g(i  v.  PuneU,  74  N.  T.  370.)    Tb^  fraud  ^nd  decep. 
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tion  practiced  by  the  defendant  upon  the  plaintiff  was  clearly 
established.  {Hu7it  v.  JIunt,  72  N.  Y.  237 ;  Finn  v.  Fi/nn^ 
62  How.  Pr.  83 ;  Ahegg  v.  Schwab,  31  N.  Y.  S.  K.  139.) 

O'Brien,  J.  In  this  action  the  plaintiff  songht  to  set  aside 
a  judgment  which  the  defendant  had  procured  against  her  in 
the  year  1888.  The  allegations  of  the  complaint  in  substance 
are  that  the  judgment  was  procured  by  the  defendant  against 
the  plaintiff  by  fraud.  The  courts  below  have  impeached  the 
judgment  for  fraud  and  have  set  it  aside. 

The  appeal  presents  one  of  those  matnmonial  tangles  involv- 
ing numerous  contradictions  and  intricacies.  The  record  con- 
tains a  mass  of  testimony,  oral  and  written,  which  we  may 
not  deal  with,  since  the  learned  court  below  was  unanimous 
in  its  decision  vacating  the  judgment.  We  will  in  this  review 
deal  only  with  certain  questions  that  arise  upon  conceded 
facts,  or  upon  the  pleadings,  or  that  have  been  found  by  the 
trial  court,  and  with  the  exceptions  taken  to  the  decision  of 
the  trial  court  upon  questions  of  law.  It  will  require  some 
time  and  space  to  state  the  facts  involved  in  the  questions 
presented  in  such  a  way  as  to  make  our  conclusions  intelli- 
gible. Some  minor  questions  that  were  the  subject  of  eon- 
troversy  at  the  trial  need  not  be  referred  to.  The  testimony 
at  the  trial  discloses  numerous  contradictions  and  conflicts,  but 
we  think  it  has  little,  if  any,  bearing  upon  the  questions  of 
law  that  ought  to  control  the  case. 

On  the  30th  of  October,  1884,  the  plaintiff  and  defendant 
were  married  by  a  justice  of  the  peace  in  Brooklyn.  There 
is  no  dispute  about  the  fact  that  a  marriage  ceremony  was 
performed  which  was  valid  in  the  eye  of  the  law,  providing 
that  the  parties  were  qualified  to  enter  into  such  a  contract. 
It  has  been  found  that  in  December,  1887,  the  defendant,  that 
is,  the  husband,  commenced  an  action  in  the  Supreme  Court 
against  the  plaintiff,  the  wife,  to  annul  the  marriage  between 

« 

the  parties.  That  thereupon  such  proceedings  were  had  that  a 
judgment  was  rendered  on  April  9th,  1888,  whereby  it  was 
adjudged  that  no  valid  contract  of  marriage  had  been  entered 
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into  between  the  plaintiff  and  defendant,  and  that  the  mar- 
riage contract  entered  into  between  them  on  October  30th, 
1884,  was  void,  and  that  the  said  marriage  be,  and  the  same 
by  said  judgment  was,  annulled.  Tlie  judgment  so  procured 
annulling  the  marriage  was  based  entirely  upon  the  ground 
that  at  the  time  of  the  ceremony  before  the  justice  of  the 
peace  in  Brooklyn,  the  plaintiff  in  this  action,  that  is,  the  wife, 
had  another  husband  living,  and  the  testimony  of  that  person 
was  taken  at  the  trial  of  tlie  present  action.  A  certified  copy 
of  the  judgment  annulling  the  marriage  was  served  on  the 
wife,  plaintiff  in  this  action,  on  the  3rd  day  of  June,  1888. 

On  the  27th  day  of  May,  1892,  nearly  four  years  after  the 
entry  of  the  judgment,  the  plaintiff  herein  made  a  motion  to 
the  court  in  which  the  judgment  was  rendered  showing  that 
the  judgment  had  been  obtained  by  default,  and  that  she  was 
induced  to  abstain  from  defending  tlie  same  by  reason  of  false 
and  fraudulent  representations  on  the  part  of  her  husband, 
the  defendant  herein.  There  is  no  dispute  about  the  fact 
tiiat  in  the  action  resulting  in  the  judgment  the  wife  made  no 
defense,  but  the  allegations  of  the  complaint  were,  under  the 
practice  of  the  court,  referred  to  a  referee  to  take  testimony 
as  to  the  facts  and  report  the  same  to  the  court.  A  full 
hearing  was  had  before  the  referee.  Witnesses  were  examined 
and  the  testimony  reported  to  the  court,  with  the  referee's 
conclusions,  to  the  effect  that  the  prayer  of  the  complaint 
should  be  granted.  This  report  was  confirmed  and  judgment 
ordered  for  the  plaintiff  in  the  action.  The  application  of 
the  wife  to  open  the  judgment  and  to  be  permitted  to  defend 
was  fully  heard  at  a  Special  Term  of  the  court ;  all  the  facts 
bearing  upon  the  merits  of  the  action  and  upon  the  allegations 
of  fraud  on  the  part  of  the  husband  were  fully  presented  on 
both  sides  by  afiidavits,  and  the  court  granted  tlie  motion, 
opened  the  judgment  and  allowed  the  wife  to  come  in  and 
defend ;  but  the  husband  appealed  from  tfiis  order  to  the 
General  Term,  where  the  case  was  fully  heard,  and  the  order 
of  the  Special  Term  was  reversed  and  the  application  of  the 
wife  was  denied*    Subsequently  a  motion  was  made  to  the 
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General  Term  for  a  reargument,  wliich  was  denied  on  the 
10th  of  May,  1893. 

On  the  21st  of  February,  1895,  the  wife  commenced  a  pro- 
ceeding against  the  husband  in  the  Probate  Court  for  Suffolk 
county,  in  the  state  of  Massachusetts,  alleging  in  her  petition 
that  she  was  the  defendant's  wife,  and  that  he  without  just 
cause  failed  to  furnish  suitable  support  for  her  and  liad 
deserted  her,  and  that  slie  was  living  apart  from  him  for  justi- 
tiable  cause,  and  in  her  prayer  for  judgment  she  asked  that 
the  court  make  such  order  as  it  deemed  expedient  concerning 
her  support.  Pursuant  to  an  order  made  by  the  court  the 
plaintiff  in  that  proceeding  tiled  specitications  stating  that  she 
was  married  to  the  defendant  on  October  31st,  1884,  and, 
further,  that  a  legal  marriage  according  to  the  laws  of  the 
state  of  New  York  was  entered  into  in  that  state  between  her 
and  the  defendant  on  April  15th,  1888.  This  last  marriage  is 
what  was  termed  in  the  case  a  common-law  marriage.  It  was 
rJso  alleged  in  the  petition  that  the  defendant  had  deserted 
her  on  the  30th  day  of  May,  1891,  and  had  since  contributed 
nothing  to  her  support.  The  husband,  who  is  the  defendant 
in  this  action,  admitted  the  early  marriage  and  alleged  that 
the  same  had  been  declared  null  and  void  by  the  judgment 
hereinbefore  referred  to,  and  further  alleged  that  at  the  time 
of  tlie  marriage,  and  also  at  the  time  of  the  alleged  subsequent 
common-law  marriage,  the  plaintiff  herein  was  the  wife  of 
another  man,  giving  his  name,  and  that  by  reason  thereof 
both  the  supposed  marriages  between  the  plaintiff  and  the 
defendant,  by  her  alleged,  were  null  and  void.  On  the  25th 
of  March,  1897,  the  court  made  a  decree  whereby  it  found 
and  decided  that  the  prayer  of  the  plaintiff's  |)etition  should 
not  be  granted  and  adjudged  that  the  petition  be  dismissed, 
and  a  few  days  thereafter  the  present  action  was  commenced. 
It  seems  that  there  have  been  three  trials  and  three  appeals  to 
the  Appellate  Division  in  which  some  feature  of  the  case  has 
been  referred  to.  {Everett  v.  Everett,  48  App.  Div.  475  ;  75 
id.  369 ;  89  id.  619.) 

In  the  defeqdfl-nt'e  answer  in  this  action  he  sets  forth  cer« 
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tain  adjudications  which  lie  claims  were  conclusive  against 
the  right  of  the  plaintiff  to  maintain  this  action.  These 
adjudications  are  the  judgment  annulling  the  marriage,  the 
ofder  made  upon  the  motion  to  set  this  judgment  aside  and 
to  permit  the  wife  to  come  in  and  defend  and  the  decree 
entered  in  the  Probate  Court  in  Massachusetts  upon  the  wife's 
application  to  compel  the  husband  to  furnish  support.  Per- 
haps the  most  important  question  of  law  in  this  case  arises 
upon  these  defenses.  They  were  disposed  of  by  the  learned 
trial  court  in  his  eighth  finding  of  fact  which  is  in  the  fol- 
lowing words :  "  That  the  matters  set  forth  in  the  second, 
third  and  fifth  defenses,  or  either  of  them,  in  the  answer 
therein,  are  not  res  ad  judicata  as  to  the  issues  herein." 
Although  this  purports  to  be  a  finding  of  fact,  it  is  clearly 
nothing  but  a  conclusion  of  law.  It  expresses  the  decision  of 
the  trial  court  on  a  matter  of  law  and  not  upon  a  matter  of 
fact.  It  is  substantially  the  decision  of  the  court  that  these 
defenses  are  not  available  to  the  defendant  herein.  The  ques- 
tion presented  on  this  ruling  is  substantially  the  same  as  if 
the  plain  tiflf  had  demurred  to  these  several  separate  defenses 
on  the  ground  that  in  law  they  constituted  no  defense  to  the 
action.  This  finding  was  excepted  to  by  the  defendant  and 
this  exception  presents  the  question  whether  the  disposition 
made  by  the  learned  trial  court  of  these  several  defenses  was 
correct.  We  think  it  was  not,  at  least  as  to  one  of  them, 
for  the  reason  which  must  presently  be  stated. 

The  Massachusetts  judgment  was  based  upon  the  petition 
of  the  wife  and  it  was  founded  upon  the  allegation  that  she 
was  the  defendant's  wife ;  that  he  had  deserted  her  and  failed 
to  contribute  to  her  support.  These  allegations  of  fact  were 
put  in  issue  by  the  defendant  and  must  have  been  determined 
by  the  court.  An  exemplification  of  the  judgment  record 
in  the  action  which  annulled  the  marriage  was  presented  to 
the  Probate  Court  and  admitted  in  evidence.  The  court  had 
jurisdiction  of  the  parties  and  the  subject-matter  of  the  con- 
troversy and  its  judicial  power  extended  to  every  material 
question  in  the  proceeding.    Tb^  deterwination  of  th©  court 
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that  the  plaintiff  was  not  entitled  to  the  relief  demanded  in 
her  petition  must  be  deemed  to  have  included  the  question 
as  to  the  validity  of  her  marriage.  In  otiier  words,  the  court 
must  have  determined  the  question  wliether  the  petitioner  was 
in  fact  the  defendant's  wife,  and  this  involved  an  inquiry  with 
respect  to  the  question  whether  at  the  time  of  lier  marriage 
before  the  justice  of  the  peace  in  Brooklyn  she  had  another 
husband  living.  There  was  evidence  before  the  court  on  that 
question,  since  the  record  of  the  judgment  annulling  the 
marriage  in  this  state  was  before  it.  That  judgment  of  a 
sister  state  was  entitled  in  the  present  action  to  full  faith  and 
credit  under  the  Constitution  of  the  United'  States,  any 
statute,  rule  of  procedure  or  even  any  constitutional  provision 
in  any  state  to  the  contrary  notwithstanding.  The  provision 
of  the  Federal  Constitution  with  respect  to  the  force  and 
effect  to  bo  given  to  the  judgments  of  other  states,  and  the 
act  of  Congress  passed  in  pursuance  thereof,  is  the  supreme 
law  of  the  land,  and  any  statute  or  rule  of  practice  in  this 
state  that  would  tend  to  detract  or  take  from  such  a  judgment 
the  force  and  effect  that  it  is  entitled  to  under  the  Federal 
Constitution  and  in  the  state  where  rendered  must  be  deemed 
to  be  inoperative.  So  we  think  that  that  judgment  was  con- 
clusive upon  the  parties  to  this  action  with  respect  to  all  the 
questions  which  were  involved  in  the  proceeding  and  decided 
by  the  court,  and  clearly  one  of  those  questions  was  the  status 
of  the  present  plaintiff.  She  alleged  that  she  was  the  defend- 
ant's wife,  and  this  allegation  must  be  deemed  to  have  l)een 
negatived  by  the  decision  in  the  proceeding.  The  case  of 
Genet  v.  J).  c6  //.  Canal  Co,  (170  N.  Y.  278)  has  no  applica- 
tion, since  it  apj)ears  from  the  exemplified  record  of  the  pro- 
ceeding in  the  Probate  Court  that  the  parties  appeared  and 
joined  issue  and  a  full  hearing  was  had  upon  the  questions  of 
fact  and  law  involved.  The  court  decided  that  the  prayer  of 
the  petition  should  not  be  granted,  and  it  is  of  no  consequence 
that  the  judgment  took  the  form  of  an  order  that  the  petition 
be  dismissed.  The  case  of  Deeley  v.  Jleintz  (169  N.  Y.  129) 
has  more  application.    In  that  case  it  was  held  that  inasmuch 
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jis  it  appeared  from  the  record  that  the  questions  were  fully 
litigated  and  findings  made  that  it  was  a  judgment  on  the 
merits  and  not  a  nonsuit  that  permitted  the  questions  to  be 
tried  again.  In  such  cases,  whatever  may  be  the  form  in 
which  the  judgment  is  expressed,  it  is  generally  a  bar  to 
another  litigation  involving  the  same  questions. 

The  decision  of  the  motion  made  upon  the  plaintiflE's  appli- 
cation to  open  the  former  judgment  and  to  be  permitted  to 
defend  we  think  stands  upon  a  diflEerent  ground.  At  the 
time  that  motion  was  made  tliere  was  no  issue  in  the  action  to 
be  tried,  since  the  defendant  therein  had  made  default  and 
the  only  purpose  of  the  motion  was  to  open  that  default  and  to 
give  her  an  opportunity  to  make  an  issue  in  the  case  by  the 
service  of  an  answer.  Although  that  motion  was  in  the  end 
decided  against  her  after  a  full  hearing  upon  the  facts,  both 
with  respect  to  the  merits  of  her  defense  and  to  the  question 
of  fraud  which  she  claimed  had  been  practiced  upon  her  by 
the  husband  in  order  to  induce  her  to  refrain  from  serving  an 
answer,  yet  we  think  that  was  not  such  a  final  decision  as 
would  operate  as  an  absolute  bar  to  the  present  action.  There 
is  no  doubt  that  the  result  of  a  litigation  which  takes  the  form 
of  a  motion  may  constitute  a  bar  to  another  action  or  proceed- 
ing involving  the  same  question.  The  case  of  WilUanis  v. 
BarJdey  (165  N.  Y.  48)  is  an  authority  upon  that  question,  in 
which  the  rule  is  stated  from  the  adjudged  cases  and  the 
elementary  books.  But  the  question  with  respect  to  the  effect 
of  an  adjudication  upon  a  motion  must  always  depend  upon 
the  nature  of  the  proceeding.  A  motion  to  open  a  default 
for  any  reason  is  generally  addressed  to  the  discretion  of  the 
court,  and  is  in  its  nature  interlocutory.  Such  a  motion  can 
never  result  in  a  decision  of  the  issues  involved  in  the  contro- 
versy, since  it  is  always  predicated  upon  the  fact  that  the 
defaulting  party  has  lost  the  opportunity  to  present  the  issue 
to  the  court,  and  the  question  always  is  whether  the  party 
applying  should  be  permitted  to  plead. 

There  is  another  consideration  which  we  think  is  conclusive 
with  respect  to  the  character  and  effect  of  the  order  which 
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denied  the  plaintiflPs  application  for  leave  to  answer.  Estop- 
pels must  be  matual,  and  the  order  denying  the  application 
for  leave  to  answer  cannot  be  held  to  constitute  a  bar  to  the 
present  action  unless,  if  it  had  been  decided  the  other  way,  it 
would  have  operated  as  a  bar  against  the  husband,  the  defend- 
ant in  this  action.  In  other  words,  if,  instead  of  granting  the 
plaintiff's  motion  at  the  Special  Term,  the  court  had  denied  it 
on  the  ground  that  she  had  no  defense,  and  that  there  was  no 
fraud,  but  that  decision  had  been  subsequently  reversed  by 
the  General  Term  on  the  ground  that  she  had  a  defense,  which 
she  was  fraudulently  prevented  from  interposing,  it  would 
not,  we  think,  be  claimed  that  any  such  result  would  be  a  bar 
to  the  right  of  the  husband  on  the  trial  of,  the  action  to  con- 
test dl  the  issues  in  the  case.  In  that  aspect  the  order  would 
have  no  force  except  as  an  authority  for  the  wife  to  serve  the 
answer  which  she  was  prevented  from  doing  by  the  husband's 
fraud,  but  it  could  not  conclude  the  husband  upon  any  ques- 
tion raised  by  the  pleadings  in  the  case;  So  we  think  that  the 
final  order  made  upon  the  motion  to  open  the  default  and  for 
leave  to  answer  was  not  a  bar  to  this  action,  although,  of 
course,  all  the  disputed  questions  of  fact  involved  in  this  case 
were  necessarily  passed  upon,  but  not  in  such  a  way  or  under 
such  circumstances  as  to  prevent  the  plaintiff  from  relitigating 
the  questions  in  the  form  of  action  which  she  had  instituted. 
{/iudd  V.  Coniell,  171  N.  F.  127-131.) 

There  is  another  question  in  this  case  which  to  a  very  large 
extent  pervades  all  the  reasoning,  and  is  involved  in  most  of 
the  judicial  action  of  the  learned  courts  below,  and  that  is 
that  tliis  is  simply  an  action  to  open  the  plaintiff's  default  in 
the  prior  suit  and  to  reinstate  her  in  her  original  right  to 
defend.  In  other  words,  the  judgment  in  this  action  is  sought 
to  be  limited  in  its  scope  to  the  purpose  for  which  the  motion 
was  made.  This,  we  think,  is  an  erroneous  view  of  the  scope 
of  the  action  and  the  effect  of  the  judgment.  The  complaint 
not  only  demands  that  the  judgment  be  set  aside  as  having 
been  procured  b}'  fraud,  but  that  the  validity  of  the  marriage 
which  had  been  nullified  by  that  judgment  be  determined  and 
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declared,  and  the  learned  trial  court  not  only  set  aside  the 
judgment,  but  decreed  that  the  marriage  contracted  between 
the  plaintiff  and  tlie  defendant  is  still  binding  and  in  full  force 
and  effect.  The  judgment  in  this  case  not  only  sweeps  away 
the  former  judgment  and  completely  disposes  of  that  action, 
but  it  determines,  affirmatively,  that  the  plaintiff  is  still  the 
defendant's  wife.  The  only  remedy  that  tlie  defendant  can 
avail  himself  of  hereafter  is  to  bring  a  new  action,  and  to  that 
action  the  judgment  in  this  case  would  be  a  complete  and  con- 
clusive bar.  So  that  the  present  action  involved  not  only  the 
question  of  fraud  in  the  former  judgment,  but  the  validity  of 
the  very  marriage  that  that  judgment  nullified. 

Although  the  judgment  of  the  learned  court  below  was 
unanimous,  still  the  question  is  open  in  this  court  whether  the 
conclusions  of  law  are  supported  by  the  facts  found,  and 
whether  the  exceptions  taken  present  such  errors  of  law  as  are 
fatal  to  the  judgment.  We  have  already  pointed  out  what 
seems  to  us  to  bo  the  effect  of  the  former  litigations  involving 
the  same  questions  that  were  litigated  in  this  case.  The  ques- 
tion of  actual  fraud  on  the  part  of  the  defendant  occupies  an 
important  place  in  the  controversy.  Much  evidence  was 
given  at  the  trial  on  that  question.  The  allegations  of  the 
complaint  are  full  and  specific  as  to  the  fraud  which  it  is 
claimed  the  defendant  perpetrated  upon  the  plaintiff.  The 
complaint  alleges  that  about  the  year  1887  the  defendant,  with 
fraudulent  intent  and  for  the  purpose  of  misleading  and 
deceiving  the  plaintiff,  represented  that  his  family  would 
never  recognize  a  marriage  performed  by  a  justice  of  the 
peace,  and  that  a  ceremonial  marriage  would  have  to  take 
place  before  a  minister  of  the  gospel ;  that  it  was  necessary  to 
have  the  marriage  ceremony  performed  by  the  justice  of  the 
peace  annulled  and  set  aside ;  that  after  that  had  been  done 
the  defendant  would  have  a  ceremonial  marriage  performed 
by  a  regularly  ordained  minister  of  the  gospel ;  that  the  pro- 
ceedings to  annul  the  marriage  would  be  merely  formal ;  that 
the  plaintiff  need  not  give  the  same  any  attention  whatever, 
and  that  the  defendant  would  look  after  all  the  details ;  that 
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it  would  not  be  necessary  for  her  to  peruse  any  papers  which 
might  be  served  upon  her,  or  engage  counsel  to  represent  her. 
None  of  tlie  facts  so  alleged  were  found  by  the  learned  trial 
court,  and  the  findings  in  this  case  are  entirely  silent  as  to 
what,  if  anything,  the  defendant  did  or  said  that  induced  the 
plaintiff  to  forbear  defending  the  action.  The  finding  is  in 
these  words :  ^^  That  the  defendant  herein,  intending  to  mis- 
lead this  plaintiff,  made  to  this  plaintiff  false  and  fraudulent 
representations,  knowing  them  to  be  false,  concerning  the 
nature,  effect  and  object  of  the  said  action,  for  the  purpose  of 
inducing  this  plaintiff  to  abstain  from  defending  the  said 
action,  and  that  the  plaintiff,  believing  the  said  false  and 
fraudulent  representations  to  be  true,  did  abstain  from  defend- 
ing the  said  action."  Although  this  finding  seems  to  be  quite 
sweeping  and  comprehensive  in  its  language,  it  does  not  con- 
tain a  single  specific  fact  which  justified  the  conclusion  that 
the  defendant  had  been  guilty  of  fraud  in  procuring  the  judg- 
ment. It  is  nothing  more  than  a  mere  conclusion  without 
any  facts  to  sustain  it.  The  plaintiff  sought  to  impeach  a 
judgment  recovered  against  her  many  years  before.  In  such 
an  action  we  think  it  is  not  sufiicient  to  find  fraud  in  general 
terms  without  specifying  a  single  act  or  a  single  statement 
upon  which  sucli  a  conclusion  could  be  predicated.  In  an 
action  where  fraudulent  acts  and  statements  are  charged,  the 
general  conclusion  of  law  that  the  defendant  was  guilty  of 
fraud  is  not  sufiicient  to  support  the  judgment. 

There  are  many  other  questions  in  this  case  which  have 
been  discussed  at  length  upon  the  argument  and  are  to  be 
found  in  the  briefs  of  the  respective  counsel,  but  it  is  unneces- 
sary to  consider  them.  We  think  that  the  judgment  must  be 
reversed,  and  as  there  appears  to  be  at  least  one  conclusive 
obstacle  to  the  plaintiff's  success,  a  new  trial  would  be  useless, 
and  so  the  complaint  should  be  dismissed  upon  the  merits. 

Haigot,  J.  I  favor  reversal  of  the  judgment  and  new  trial 
in  this  action  and  concur  to  that  extent  with  the  opinion  of 
O'Brien,  J.,  except  in  one  particular.     I  do  not  think  that  the 
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Massachusetts  judgment,  so  called,  is  res  adjudicata  of  the 
issues  involved  in  this  action.  In  that  case  the  plaintiff  had 
petitioned  the  Prohate  Court  of  the  county  of  Suffolk,  in' the 
commonwealth  of  Massachusetts,  to  compel  the  defendant, 
whom  she  alleged  to  be  her  husband,  to  make  provision  for 
her  support.  In  answer  thereto  the  defendant  denied  that  he 
was  her  husband,  and  set  up  the  decree  of  divorce  obtained  in 
this  state  aimulling  his  marriage  to  her.  Thereupon  the  judge 
of  the  Probate  Court  ordered  that  the  plaintiff's  petition  be 
dismissed.  Whether  the  decree  of  divorce  in  this  state  was 
obtained  through  false  and  fraudulent  representation*  does 
not  appear  to  have  been  alleged  or  litigated  in  those  proceed- 
ings. The  judge  of  the  Probate  Court  wa^s,  therefore,  obliged 
to  give  full  faith  and  credit  to  the  judgment  and  decree  of  the 
coarts  of  this  state,  under  the  Constitution  of  the  United 
States.  {Kerr  v.  Kei^,  41  N.  Y.  272.)  Whether  the  Pro- 
bate Court  had  jurisdiction  to  try  the  question  as  to  whetlier 
the  New  York  judgment  was  obtained  through  false  and 
fraudulent  representations  it  is  not  necessary  to  now  deter- 
mine, in  view  of  the  fact  that  that  issue  was  not  raised  or 
determined  in  those  proceedings.  Tlie  court  simply  dismissed 
the  petition.  It  does  not  appear  even  that  it  was  dismissed  , 
upon  the  merits.  It  seems  to  me,  therefore,  that  the  deter- 
mination in  those  proceedings  does  not  preclude  the  plaintiff 
from  bringing  this  action  to  set  aside  the  decree  of  divorce 
upon  the  ground  that  it  was  obtained  through  false  and 
fraudulent  representations  by  the  defendant.  {Everett  v. 
Everett,  75  App.  Div.  369.) 

Gray,  Bartlett,  Vann  and  Werner,  JJ.,  concur,  with 
O'Brien,  J.;  Haioht,  J.,  reads  for  reversal  and  new  trial; 
CuLLEN,  Ch.  J.,  not  sitting. 

Judgment  reversed  and  complaint  dismissed,  without  costs. 
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William  Wazenski,  Appellant,  v.  New  York  Central  and 
Hudson  River  Railroad  Company,  Respondent. 

Negligence  —  Safety  of  Woukinq  Place  —  Contributory  Negli- 
gence. In  an  action  by  an  employee  to  recover  damages  for  personal 
injuries  received  by  falling  from  a  coal  trestle  while  stepping  from  a  car 
on  to  a  defective  plank  covering  the  trestle,  where  it  appears  that  the 
defect  had  existed  for  some  time,  and  the  circumstances  are  such  that  it 
cannot  be  said  as  matter  of  law  that  the  plaintiff  saw  or  could  have  seen 
it,  a  nonsuit  is  erroneous. 

Wazenski  v.  N,  T.  C.  &  H.  R  R.  R.  Co.,  86  App.  Div.  639,  reversed. 

(Argued  January  27,  1905;  decided  February  21,  1905.) 

Appeal  from  a  judgment  entered  August  24,  1903,  upon 
an  order  of  tlie  Appellate  Division  of  the  Supreme  Court  in 
the  fourtli  judicial  department  overruling  plaintiffs  excep- 
tions ordered  to  be  heard  in  the  first  instance  by  tlie  Appel- 
late Division,  denying  a  motion  for  a  new  trial  and  directing 
judgment  in  favor  of  defendant. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

David  JV.  Salisbury  for  appellant.  Upon  the  review  of  a 
nonsuit  the  plaintiff  is  entitled  to  the  most  favorable  inferences 
deducible  from  the  evidence,  and  if  there  is  any  conflict  of 
testimony  it  is  to  be  resolved  in  his  favor.  If  the  inferences 
deducible  from  the  facts  are  not  certain  and  incontrovertible, 
they  should  be  left  to  the  jury.  {Oalvin  v.  Mayo7\  112  N.  Y. 
223 ;  Weil  v.  D.  D.,  etc.,  R.  Co,,  119  K  Y.  147 ;  Pratt  v.  D. 
H,  M.  F,  luB.  Co.,  130  N.  Y.  206  ;  Tinker  v.  N.  T.,  0.,  etc., 
R.  R.  Co.,  71  Hun,  431 ;  OonzaUa  v.  N.  Y.  cfe  H.  R.  li. 
Co.,  39  How.  Pr.  407 ;  McNally  v.  P.  hu.  Co.,  137  N.  Y. 
389.)  Defendant's  negligence,  which  caused  the  accident  and 
injury  complained  of,  was  fully  established  ;  at  least,  it  cannot 
be  held  as  a  matter  of  law  that  defendant  was  not  negligent,  but , 
it  should  have  been  left  to  the  jury  to  determine.     (Pantzar  v. 
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T.  F.  I.  M.  Co.,  99  N.  Y.  368 ;  Eastland  v.  CUrke,  165  N.  Y. 
420 ;  Kram  v.  L.  L  R.  R.  Co.,  123  N.  Y.  1 ;  Plwak  v.  N.  Y. 
C  cfe  H.  R.  R.  R.  Co.,  60  K  Y.  607  ;  Bateman  v.  JV.  Y.  C  dk 
B.  R.  R,  R.  Co.,  178  N.  Y.  84 ;  Ryan  v^  Fowler,  24  N.  Y.  410 ; 
Stop/  V.  Z.  G.  Brewing  Co.,  1  App,  Div.  405 ;  Mayer  v.  Zieb- 
man,  16  App.  Div.  54 ;  Beming  v.  Steinway,  101  N.  Y.  547.) 
The  plaintiff  was  not  guilty  of  contributory  negligence  as  a 
matter  of  law.  Whether  he  was  or  was  not  guilty  is  a  ques- 
tion of  fact  to  be  determined  by  the  jury.  {Ireland  v.  O.,  H. 
<&  S.  P.  R.  Co.,  13  N.  Y.  526 ;  Keller  v.  iT.  Y.  C.  cfe  ff.  R. 
R.  R.  Co.,  24  How.  Pr.  172,  177 ;  Bernhard  v.  R.  <&  S.  R. 
R.  Co.,  1  Abb.  Ct.  App.  Dec.  131 ;  Ernst  v.  H.  R.  R.  R. 
Co.,  35  N.  Y.  9 ;  Oomales  v.  N.  Y.  cfe  //.  R.  R.  Co.,  39  How. 
Pr.  407 ;  Weber  v.  N.  Y.  C.  <&  II.  R.  R.  R.  Co.,  58  N.  Y. 
451 ;  Thurher  v.  E.  B.  <&  M.  F.  R.  Co.,  60  N.  Y.  326 ; 
Stackhus  V.  N.  Y.  C  <&  II.  R.  R.  R.  Co.,  79  N.  Y.  464 ;  Kain 
V.  Smith,  89  N.  Y.  375;  Kettle  v.  Turl,  162  K  Y.  255; 
EasHand  v.  Clarke,  165  N.  Y.  420.) 

Albert  H.  Harris  for  respondent.  The  defendant  was  not 
negligent.  {Nugent  v.  Railroad  Co.,  64  App.  Div.  351 ; 
Sweeney  v.  B.  <&  J.  E.  Co.,  101  N.  Y.  520 ;  Bajus  v.  Rail- 
road Co.,  103  N.  Y.  312.)  The  plaintiflF  was  negligent. 
(McCarthy  v.  Emerson,  47  App.  Div.  562.) 

O'Brien,  J.  This  is  an  action  to  recover  for  personal 
injuries  which  the  plaintiff  received  while  in  the  defendant's 
employ  by  falling  from  a  coal  trestle.  On  the  trial  the  plain- 
tiff was  nonsuited,  and  lionce  upon  this  review  he  is  entitled 
to  the  most  favorable  view  of  the  evidence  that  the  case  will 
warrant.  All  disputed  questions  of  fact  and  all  reasonable 
inferences  to  be  deduced  from  the  testimony  must  be  resolved 
in  his  favor. 

The  plaintiff  was  a  laborer  unloading  coal  upon  the  trestle. 
The  trestle  extended  east  and  west  and  was  two  hundred  and 
forty  feet  long,  twenty-five  feet  high,  twenty-six  feet  wide 
and  had  twenty  pockets  for  coal  on  each  side,  numbered  from 
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one  to  twenty,  commencing  at  the  west.  There  were  two 
railroad  tracks  on  top  and  inclined  tracks  to  tbe  west  end, 
which  gave  access  to  cars  from  the  ground.  The  pockets 
were  opened  under  the  tracks,  so  that  coal  could  be  emptied 
directly  from  the  cars  into  them,  and  they  extended  out  under 
the  walk  which  ran  along  on  top  of  the  trestle  outside  of  the 
tracks  on  the  north  and  south  sides.  These  walks  were  live 
feet  seven  inches  in  width  and  were  made  of  boards  eight  or 
ten  inches  in  width  laid  north  and  south.  Along  the  outer 
edge  of  the  walk  was  a  railing  two  feet  eight  and  one-half 
inches  high,  made  of  scantling,  the  posts  being  six  feet  apart. 
It  will  be  seen  that  the  surface  of  the  trestle  was  so  con- 
structed that  tlie  walks  or  floorings  enabled  the  laborers  work- 
ing on  it  to  walk  around  to  various  points  as  their  duties 
required. 

The  proof  tended  to  show  that  the  plaintiff  was  alighting 
upon  the  walk  from  a  coal  car,  where  he  had  been  at  work. 
In  doing  so  he  backed  down  from  the  top  of  the  car.  Some 
distance  from  the  floor  a  step  was  attached  to  it,  upon  which 
his  feet  rested  in  the  descent.  He  says  that  after  moving  one 
foot  from  the  step  he  placed  it  on  the  solid  floor  or  plank 
beneath,  which  was  a  part  of  the  walk.  Pie  says,  in  substance, 
that  in  moving  the  other  foot  he  found  that  it  rested,  not 
upon  the  floor,  but  upon  something  different  and  not  so  firm ; 
and  this  is  supposed  to  mean  that  he  stepped  upon  the  crack 
or  aperture  in  the  plank.  Just  how  the  accident  occurred  the 
testimony  does  not  disclose  w4th  much  clearness ;  but  the  jury 
could  have  found  that  when  one  of  his  feet  was  moved  from 
the  step  to  the  floor  it  went  into  a  hole  or  crack  that  caused 
him  to  lose  his  balance  and  fall  through  the  railing  some 
twenty-five  feet  to  the  ground. 

The  plaintiff  contends  that  the  negligence  of  the  master 
consisted  in  the  failure  of  the  latter  to  furnish  him  a  reason- 
ably safe  place  to  work  in.  The  only  defect  complained  of 
was  a  crack  or  apertuVe  in  the  walk  at  the  point  where  he 
alighted  from  the  car.  It  is  undisputed  that  at  this  point  one 
of  the  boards  or  planks  covering  the  trestle  and  constitating  a 
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part  of  tlie  walk  had  decaj-ed.  This  aperture  was  something 
over  five  inches  at  one  end  of  the  plank  and  about  two  inches 
at  the  other.  It  had  the  appearance  of  decay,  and  the  jury 
could  liave  found  that  the  board  or  plank  had  rotted  away, 
leaving  an  open  space  where  the  plaintiff  placed  his  foot  in 
backing  down  from  the  car.  This  defect  in  the  walk  had 
existed  for  some  time  before  the  accident  in  question,  and  how 
far  it  contributed  to  the  accident  was,  I  think,  a  question  for 
the  jury.  The  evidence  does  not  show  that  the  plaintiff's  foot 
went  into  the  hoi**,  but  still  the  vacant  space  may  liave  caused 
tlie  plaintiff  to  lose  his  balance  and  fall  over  the  side  of  the 
trestle.  There  is  really  no  other  way,  that  I  can  perceive,  to 
account  for  the  accident.  Of  course  if  the  plank  had  been 
wholly  decayed  and  removed  from  the  place,  it  would  have 
been  a  more  serious  defect;  but  still  it  may  have  been  the 
duty  of  the  defendant  to  replace  the  boards  or  planks  in  the 
walk  that  had  partially  decayed  in  order  to  render  it  safe  for 
the  workmen  to  move  about  at  their  work. 

It  is  said  that  the  plaintiff  knew  of  the  defect  and  had  as 
full  knowledge  in  that  respect  as  can  be  imputed  to  the 
defendant.  The  evidence  tended  to  show  that  before  going 
on  to  the  car  he  had  been  nsing  a  pick  and  shovel,  and  that 
lie  placed  both  these  utensils  up  against  the  side  of  the  car, 
and  in  doing  so  he  was  within  two  or  three  feet  of  the  aper- 
ture in  question  and,  therefore,  must  have  seen,  or  at  least 
could  have  seen  it  in  the  exercise  of  ordinary  care.  But  we 
think  it  cannot  be  said,  as  matter  of  law,  that  lie  did  see  it,  or 
could  have  seen  it,  under  all  the  circumstances  disclosed  by 
the  evidence.  We  think  that  the  plaintiff's  conduct  in  that 
regard  presented  a  question  of  fact  for  the  jury  and  that  he 
could  not  properly  have  been  nonsuited  on  the  ground  that  he 
was  guilty  of  contributor}^  negligence.  The  case  is  undoubtedly 
a  close  one,  but  it  seems  to  us  that  the  conduct  of  the  plaintiff 
in  alighting  from  the  car  and  falling  from  the  trestle  presented 
a  question  as  to  which  reasonable  men  might  differ.  It  might 
be  said,  on  the  one  side,  that  he  did  not  exercise  due  care  nor 
use  his  eyes  or  powers  of  observation  to  avoid  th^  accident, 
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On  the  other  hand,  it  may  be  said  that  the  plaintifFs  attention 
was  directed  to  tiie  work  in  which  he  was  engaged,  and  as  the 
space  underneath  the  aperture  was  dark  so  that  no  light  came 
through  to  the  walk  above,  that  it  was,  therefore,  possible 
that  a  reasonably  prudent  man  miglit  fail  to  perceive  the 
defective  plank.  It  does  not  appear  that  he  had  ever  worked 
on  that  side  of  the  trestle  before ;  in  fact  he  says  that  this  was 
the  first  occasion  that  he  had  any  duties  to  perform  on  that 
part  of  the  trestle,  and  that  he  never  observed  the  defect  in 
the  walk.  So  that,  on  the  whole  case,  we  think  that  the 
plaintiff's  conduct,  whether  careless  or  otherwise,  presented  a 
question  of  fact  for  the  jury. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

CuLLEN,  Ch.  J.,  Bartlett,  Haight  and  Vann,  JJ.,  concur; 
Obat,  J.,  not  sitting ;  Webnbb,  J.,  absent. 

Judgment  reveraed,  etc 


The  People  of  the  State  of  New  Yoek,  Bespondent,  v. 

Mabtin  Ebelt,  Appellant. 

1.  Murder — Insanity  as  Defense  —  Sufficienct  of  Evidence  to 
Warrant  Conviction.  The  evidence  upon  the  trial  of  an  indictment 
for  murder  in  which  insanity  was  interposed  as  a  defense  reviewed,  and 
held  sufficient  to  sustain  a  verdict  convicting  the  defendant  of  the  crime 
of  murder  in  the  first  degree. 

2.  Trial  —  When  Challknoe  to  Panel  of  Trial  Jurors  on  Ground 
OF  Unconstitutionality  of  Special  Jury  Act  Insufficient.  A  written 
challenge  interposed  to  a  panel  of  trial  jurors  upon  the  ground  that  the 
act  under  which  they  were  drawn  (L.  1802.  ch.  491;  amd.  L.  1808.  ch. 
260)  was  unconstitutional  (Const,  art.  8,  *§  18),  which  fails  to  aUege  (§  23) 
that  the  act  was  not  reported  to  the  legislature  by  the  commissioners  of 
statutory  revision,  and  which  was  duly  excepted  to  by  the  prosecution, 
is  insufficient  to  warrant  the  conclusion  that  the  act  was  invalid,  and  is 
properly  overruled. 

8.  When  Defendant  on  Trial  for  Murder  Not  Prejudiced  by 
Drawing  and  Return  op  Trial  Jurors  Under  Unconstitutional 
Act.  Assuming,  however,  the  invalidity  of  the  act  where,  in  accordance 
therewith,  the  jurors  were  taken  from  the  body  of  the  county  and  pos- 
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seased  the  same  qualifications  in  substance  as  those  provided  for  by  the 
Code  of  Civil  Procedure,  and  each  was  separately  examined  by  each 
side,  and  each  side  expressed  satisfaction  with  each  juror  before  he  was 
sworn  to  try  the  case,  it  is  not  apparent  how  the  defendant  could  have 
been  prejudiced  in  respect  to  the  drawing  and  return  of  the  jurors  and 
no  right  guaranteed  to  him  by  the  Constitution  is  thereby  invaded. 

(Argued  February  8,  1905;  decided  February  21,  1905.) 

Appeal  from  a  judgment  of  the  Supreme  Court,  rendered 
February  25,  1904,  at  a  Trial  Term  for  the  county  of  West- 
chester, upon  a  verdict  convicting  the  defendant  of  the  crime 
of  murder  in  the  first  degree. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

« 

Sydney  A,  Syine  and  George  C.  A^ndrewe  for  appellant. 
The  challenge  raising  the  constitutionality  of  the  Special  Jury 
Law  for  Westchester  county  was  properly  before  the  trial 
court,  and  is  properly  before  this  court,  and  there  was  no 
waiver  of  said  challenge  on  the  part  of  defendant  at  the  trial. 
(Code  Grim.  Pro.  §§  361,  364,  365,  366,  367,  368 ;  People  v. 
WUber,  39  N.  Y.  S.  R  743;  15  N.  Y.  Supp.  436.)  The 
Special  Jury  Law  of  Westchester  county  is  unconstitutional 
and  void,  and  was  passed  in  contravention  of  the  Constitution 
of  the  state  of  New  York.  (Const.  N.  Y.  art.  3,  §  18 ;  L. 
1892,  ch.  491 ;  L.  1893,  ch.  269;  Matter  of  Ilermeberger^  155 
N.  Y.  420 ;  People  v.  Petrea,  92  N.  Y.  128.) 

J,  Addison  Young  for  respondent.  The  question  of 
defepdaut's  responsibility  for  his  acts  was  correctly  submitted 
to  the  jury  by  the  court,  and,  having  been  decided  as  a  ques- 
tion of  fact  by  the  jury,  will  not  be  reviewed  by  this  court. 
{People  V.  Fg7ior,  175  N.  Y.  419  ;  People  v.  Pice,  159  N.  Y. 
400.)  The  challenge  to  the  panel  of  trial  jurors  was  properly 
denied.  {People  v.  Wilder,  15  N.  Y.  Supp.  435  ;  People  v. 
Petrea,  92  N,  Y.  128  ;  People  v.  Borgstrom,  178  N.  Y.  254; 
Matter  of  Potter,  161  N.  Y.  89 ;  Z.  S,  Co.  v.  Colby,  120 
N.  Y.  640;  People  v.  Dunn,  157  N.  Y.  535;  People  v. 
SJtea,  147  N.   Y.  78;  PeopU  v.   Tou7ig,  151  N.  Y.  210; 
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People  V.  SicTdeSy  156  N.  Y.  641.)  In  the  metliod  of  draw- 
ing and  return  of  the  petit  jury,  prescribed  b}'  chapter  41U 
of  the  Laws  of  1892,  as  amended  by  chapter  269  of  the  Laws 
of  1893,  there  is  no  material  departure  from  the  forms  i)re- 
Bcribed  by  the  Code  of  Civil  Procedui*e.  {People  v.  DunUy  157 
N.  Y.  527.) 

Haight,  J.  The  defendant  was  indicted  for  liaving  feloni- 
ously, willfully  and  maliciously  made  an  assault  upon  Augusta 
Ebelt,  his  wife,  and  with  a  deliberate  and  premeditated  design 
to  effect  her  death  did  choke,  suffocate  and  strangle  her  until 
she  died. 

Upon  the  trial  it  appeared  that  the  defendant  was  twenty- 
two  years  of  age ;  that  he  lived  in  Mount  Vernon,  Westches- 
ter county,  at  the  home  of  his  father  and  mother  on  Franklin 
avenue  witii  his  wife,  to  whom  he  was  married  on  the  9th  day 
of  February,  1902 ;  that  they  liad  had  trouble  and  that  on 
two  occasions  when  she  had  been  ill  she  had  returned  to  her 
mother's  home  and  had  remained  two  or  three  months  at  a 
time;  that  he  had  been  requested  to  support  her  and  had 
refused,  and  that  he  had  been  arrested  and  taken  before  a 
magistrate  to  compel  him  to  render  proper  support.  It  fur- 
ther appeared  that  the  decedent  was  killed  on  Friday  night, 
July  24th,  1903,  and  that  her  body  was  secreted  in  an  old  sewer, 
which  had  become  broken  and  out  of  use,  and  that  her  body 
was  discovered  on  Sundav  afternoon  thereafter.  On  the  fol- 
lowing  Monday  the  defendant  was  found  at  work  at  White 
Plains  driving  a  team  for  a  telephone  company  and  was  noti- 
fied of  his  wife's  death  and  asked  to  come  and  identify  her. 
Tliis  he  did,  in  company  with  the  coroner  and  a  police  officer, 
and  having  identified  the  body  he  was  detained  in  cu8tod3% 
Subsequently  he  sent  for  the  coroner,  and  upon  his  arrival 
told  him  that  he  wished  to  make  a  statement  to  him.  He  was 
then  informed  that  his  statement  would  be  voluntary  and  that 
it  could  be  used  eigainst  him.  It  was  then  made  in  the  pres- 
ence of  the  police  commissioner,  a  stenographer  taking  it 
down,  and  after  it  was  taken  it  was  read  over  to  him  and  he 
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fiigned  it.  The  coroner's  recollection  of  it  is  as  follows  :  "  He 
said  he  cauie  home  Friday  night  and  told  his  wife  that  he  had 
a  iK)8ition  for  her  over  on  Wolf's  lane  and  wanted  to  know  if 
she  would  take  it  and  that  she  said  yes ;  that  after  supper  she 
got  her  hat  and  they  started  out  for  Wolfs  lane.  When  they 
came  to  the  place  where  the  sewer  was  on  Garden  avenue, 
they  went  down  there  and  sat  down  and  he  accused  her  of 
having  connection  with  a  man  that  worked  for  some  ice  con- 
cern at  City  Inland.  She  denied  it,  *  *  *  and  he  told 
her  that  she  lied,  and  I  think 'he  said  that  they  were  sitting 
on  the  fence  at  the  time  and  from  there  they  sat  down  on 
the  bank ;  that  he  turned  around  and  grabbed  her  by  the 
throat  and  choked  her  into  insensibility  —  choked  her  until 
she  could  not  speak  or  move.  After  that  he  took  a  shoe- 
string and  put  it  around  her  neck  and  knotted  it  as  best 
he  could,  picked  her  up  and  carried  her,  head  downward, 
to  the  sewer  and  threw  her  in.  I  asked  him  where  he  got  the 
shoe-string,  and  he  said  out  of  the  bureau  drawer,  Friday 
morning.  lie  said  about  two  weeks  previous  he  had  gone 
over  to  the  sewer,  and  that  he  thought  it  was  a  good  place  to 
put  her  out  of  the  way ;  that  he  had  become  disgusted  with 
his  wife  and  looked  around  for  a  place  to  put  her  out  of  the 
way.     He  said  that  was  a  good  place." 

The  defense  interposed  was  that  of  insanity,  and  evidence 
was  given  tending  to  show  that,  at  the  time  of  his  birth,  he 
received  in  juriL^s  to  his  head ;  that  he  was  greatly  troubled 
with  headache:^  and  had  had  scarlet  fever  and  malaria ;  that 
he  was  a  great  smoker  of  cigarettes ;  that  they  had  a  deleteri- 
ous effect  upon  his  mental  capacity,  and  a  physician,  in  anewer 
to  a  hypothetical  question  based  upon  the  testimony  given  in 
support  of  his  defense  stated  that  he  considered  him  to  be  a 
moral  degenerate  suffering  from  moral  insanity  ;  that  he  did 
not  possess  sufficient  intelligence  to  know  right  from  wrong. 
On  the  other  hand,  it  was  shown  from  those  for  whom  he  had 
worked  that  he  knew  his  business  and  worked  well,  and  was 
an  ordinarily  intelligent  man  ;  that  he  was  accomplished  as  an 
accordion  player,  and  his  mother,  on  cross-examination,  admit- 
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ted  that  he  had  gone  to  school  regularly  and  had  learned 
readily,  and  was  a  smart  boy  in  school  and  that  he  had  worked 
steadily  and  had  made  money.  Doctore  Samuel  B.  Lyon  and 
Carlos  F.  McDonald  were  sworn  as  experts,  both  of  whom, 
after  a  personal  examination  of  the  defendant,  on  August  first 
and  third,  1903,  gave  it  as  their  opinion  tliat  he  was  sane.  The 
evidence  was  of  that  character  as  to  make  it  a  proper  question 
for  the  jury  to  dispose  of,  and  we  are  of  the  opinion  that  the 
evidence  given  fully  sustained  the  verdict  rendered. 

The  appellant  presents  but  one  question  which  he  calls 
upon  us  to  review,  and  that  has  reference  to  the  challenge 
interposed  to  the  panel  of  trial  jurors.  The  challenge  is  in 
writing  and  is  made  upon  the  ground  '^  of  a  material 
departure  to  the  prejudice  of  the  defendant  from  the  forms 
prescribed  by  the  Code  of  Civil  Procedure  in  respect 
to  the  drawing  and  return  of  the  jury,  and  specifies  the 
following  facts  as  constituting  the  ground  of  challenge, 
to  wit:  That  said  jurors  were  not  seleoted,  drawn  and 
served  in  the  manner  and  form  provided  for  by  sections  1036 
1036,  1037,  1038,  1039,  1042,  1043,  1044,  1045,  1046,  1047 
and  1048  of  the  Code  of  Civil  Procedui'e.  Said  jury  having 
been  selected,  drawn  and  served  under  and  pursuant  to  the 
provisions  of  chapter  491  of  the  Laws  of  1892,  as  amended  by 
chapter  269  of  the  Laws  of  1893,  which  chapter  491  of  the 
Laws  of  1892  and  said  amendment  thereof  is  claimed  by  the 
defendant  to  be  unconstitutional  and  void  and  passed  in  con- 
travention of  article  three,  section  eighteen  of  the  Constitution 
of  tlie  State  of  New  York."  Then  follows  an  offer  to  prove 
certain  facts,  which  constitutes  no  part  of  the  challenge  author- 
ized by  the  Code.  To  the  challenge  made  the  district  attorney 
interposed  an  exception  and  thereupon  the  court  overruled 
the  challenge.  The  jurors  were  then  drawn  from  the  box  in 
the  usual  way,  were  examined  by  the  defendant's  counsel  and 
those  that  proved  satisfactory  were  duly  sworn  as  the  jurors 
to  try  the  case,  tinder  the  practice  prescribed  by  the  Code 
of  Criminal  Procedure  a  challenge  to  the  panel  of  jurors  is 
required  to  be  in  writing,  distinctly  specifying  the  facts  con- 
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Btitntiug  the  ground  of  challenge.  It  must  be  founded  on  a 
material  departure  to  the  prejudice  of  the  defendant  from 
the  forms  prescribed  by  the  Code  of  Civil  Procedure  in  respect 
to  the  drawing  and  return  of  the  jury,  or  of  the  intentional 
omission  of  the  sheriff  to  summon  one  or  more  of  the  jiirora 
drawn.  If  the  sufiiQiency  of  the  facts  alleged  as  a  ground 
of  challenge  be  denied  the  adverse  party  may  except  to  tlie 
challenge  which  must  be  entered  upon  the  minutes  of  the 
court,  and  thereupon  the  court,  assuming  the  facts  as  alleged 
to  be  true,  must  determine  the  sufficiency  of  the  challenge. 
If  the  challenge  is  deemed  sufficient  the  court,  if  justice 
require  it,  may  permit  the  party  excepting  to  withdraw  his 
exception  and  to  deny  the  facts  alleged  in  the  challenge.  If 
the  exception  be  allowed  the  court  may,  in  like  manner,  permit 
an  amendment  of  the  challenge.  If  the  challenge  be  denied 
the  court  must  proceed  to  try  the  question  of  fact  raised  with 
reference  thereto  and  determine  whether  the  challenge  should 
be  allowed  or  disallowed.  (§§  362  to  368.)  It  will,  thus, 
appear  that  an  exception  interposed  by  the  district  attorney 
raised  the  question  as  to  whether  the  facts  alleged  as  constitute 
ing  the  ground  of  challenge  were  sufficient  to  establish  the 
unconstitutionality  of  the  acts  of  the  legislature  under  which 
it  is  alleged  that  the  jurors  were  drawn  and  served.  Article 
three,  section  eighteen,  of  the  Constitution  provides  that  the 
legislature  shall  not  pass  a  private  or  local  bill  for  the  select- 
ing, drawing,  summoning  or  impaneling  of  grand  or  petit 
jurors  ;  but  this  provision,  under  section  twenty-three  of  the 
same  article,  does  not  apply  to  any  bill,  or  the  amendment  of 
any  bill  which  shall  be  reported  to  the  legislature  by  commis- 
sioners who  have  been  appointed  pursuant  to  law  to  revise 
the  statutes.  A  commission  to  revise  the  statutes  was  author- 
ized by  chapter  289  of  the  Laws  of  1889.  By  chapter  15  of 
the  Laws  of  1892  an  appropriation  was  made  for  the  continu- 
ance of  the  commission  so  authorized,  and  in  1893,  by  chapter 
24,  section  twenty-three  was  added  to  the  Legislative  Law, 
making  it  the  duty  of  the  commissioners  of  statutory  revision 
"on  request  of  either  house  of  the  legislature  or  of  any  com- 
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mittee,  member  or  officer  thereof  to  draft  or  revise  bills,  to 
render  opinions  as  to  the  constitutionality,  consistency  or  other 
legal  effect  of  proposed  legislation  and  to  report  by  hiU  such 
measures  as  thet/  deem  expedient^  This  act  was  approved 
on  the  6th  day  of  February,  1893,  and  took  effect  immedi- 
ately. It  was,  therefore,  in  full  force  and  effect  when  chapter 
269  of  the  Laws  of  1893,  under  which  the  jury  in  question 
were  alleged  to  have  been  drawn,  was  passed  and  became  a 
law.  The  question,  therefore,  as  to  whether  this  act  is  viola- 
"^  tive  of  article  three,  section  eighteen,  of  the  Constitution 
depends  upon  the  fact  as  to  whether  tlie  bill  was  reported  to 
the  legislature  by  the  commissioners  appointed  by  law  to 
revise  the  statutes.  Again  referring  to  the  facts  alleged  in 
the  challenge  as  constituting  the  grounds  thereof,  we  lind  no 
allegation  to  the  effect  that  the  bill  was  not  so  i^eported  by 
such  commissioners  of  revision.  It,  therefore,  appears  to  us 
that  the  allegations  of  fact  were  insufficient  to  warrant  the 
conclusion  of  law  that  the  act  was  in  contravention  of  article 
three,  section  eighteen,  of  the  Constitution. 

While  we  might  properly  rest  our  decision  on  the  question 
considered  with  reference  to  the  sufficiency  of  the  facts  alleged 
in  the  challenge,  we  have  concluded,  in  view  of  the  great  pub- 
lic importance  of  the  questions  arising  with  reference  to  the 
validity  of  juries  impaneled  for  the  purpose  of  trying  ques- 
tions of  fact  in  both  civil  and  criminal  cases  involving  the 
lives,  liberties  and  properties  of  our  people,  to  determine  the 
question  of  the  validity  of  the  trial,  upon  the  assumption  that 
the  act  ir  question  was  violative  of  the  provisions  of  the  Con- 
stitution to  which  we  have  referred. 

As  we  have  seen,  each  juror  after  being  drawn  was  sepa- 
rately examined  by  each  side  and  each  side  expressed  satis- 
faction with  each  juror  before  he  was  sworn  to  try  the  case. 
The  act  in  question  provided  for  a  commissioner  of  jurors  in 
the  county  of  Westchester,  who  was  required  to  select  from 
the  names  of  persons  residing  in  the  county  suitable  persons 
to  serve  as  jurors.  These  persons,  so  selected,  were  to  be 
taken  from  the  body  of  the  county,  possessing  the  same  quali 
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fications  in  substance  as  those  provided  for  by  tlie  Code  of 
Civil  Procedure.  I*"  is,  therefore,  not  apparent  how  the 
defendant  was  prejudiced  in  respect  to  the  drawing  and 
return  of  the  jurors.  He  got  good,  quahfied  men,  selected 
from  the  qualified  citizens  of  the  entire  county  and  persons 
with  whom  he  was  entirely  satisfied  after  submitting  each 
juror  to  a  personal  examination.  The  jury  was  drawn  and 
summoned  in  accordance  with  the  provisions  of  a  statute. 
Presumably  there  was  no  other  jury  list  in  existence  in  this 
county  from  which  jurors  could  be  dmWn.  Section  eighteen 
of  the  Constitution,  to  which  allusion  has  been  made,  applies 
as  well  to  grand  jurors  as  petit  jurors.  We  think,  therefore, 
the  same  rule  applies  to  trial  jurors  that  exists  with  reference 
to  grand  juroi*s. 

in  the  case  of  People  v.  Petrea  (92  N.  Y.  128,  143) 
Andrews,  J.,  in  delivering  the  opinion  of  the  eourt,  says: 
"  We  are  of  opinion  that  no  constitutional  right  of  the  defend- 
ant was  invaded  by  holding  him  to  answer  to  the  indictment. 
The  grand  jury,  although  not  selected  in  pursuance  of  a 
valid  law,  were  selected  under  color  of  law  and  semblance  of 
legal  authority.  The  defendant,  in  fact,  fenjoyed  all  the  pro- 
tection which  he  would  have  liad  if  the  jurors  had  been 
selected  and  drawn  pursuant  to  the  general  statutes.  Noth- 
ing could  well  be  more  unsubstantial  than  the  alleged  right 
asserted  by  the  defendant  under  the  circumstances  of  the 
case.  He  was  entitled  to  have  an  indictment  found  by  a 
grand  jury  before  being  put  upon  his  trial.  An  indictment 
was  found  by  a  body,  drawn,  summoned  and  sworn  as  a  grand 
jury,  before  a  competent  court,  and  composed  of  good  and 
lawful  men.  This,  we  think,  fulfilled  the  constitutional 
guaranty.  The  jury  which  found  the  indictment  was  a  de 
facto  jury  selected  and  organized  under  the  forms  of  law." 
To  our  minds  the  remarks  of  the  learned  judge  apply  with 
equal  force  to  the  petit  or  trial  jury  that  were  summoned  and 
Bworn  in  this  case.  (See,  also.  People  v.  BorgBi/rom^  178 
N.  Y.  254.) 

The  judgment  and  conviction  should  be  affirmed. 
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O'Bbien,  J.  (dissenting).  I  cannot  concur  in  the  judgment 
in  this  case  for  reasons  which  I  will  state  as  briefly  as  pos- 
sible. However  guilty  the  defendant  may  be,  he  cannot  be 
put  to  death  until  after  he  has  had  a  fair  trial  according  to 
the  law  of  the  land.  The  defendant  has  been  tried  and  found 
guilty,  but  not  by  a  jury  that  had  any  legal  right  or  power  to 
convict  him.  There  was  no  legal  power  to  summon,  impanel 
or  swear  the  jury.  The  jury  had  no  power  to  hear  or 
determine  the  facts  of  the  case,  or  to  render  a  lawful  verdict. 
It  will  not  do  to  say  that  the  defendant  was  convicted  by  good 
and  fair  men,  since  a  vigilance  committee,  without  any  law 
except  the  law  of  force,  might  summon  just  such  men  and 
thus  convict  and  execute  a  man  notoriously  guilty.  In  fact, 
such  things  have  been  done  in  some  of  our  sister  states,  but  I 
assume  that  this  court  is  not  prepared  to  sanction  such  meth- 
ods of  preventing  crime^ 

There  is  no  dispute  about  the  fact  that  the  jury  was  sum- 
moned, organized  and  sworn  under  chapter  491  of  the  Laws  of 
1892,  as  amended  by  chapter  269  of  the  Laws  of  1893.  That 
statute  is  entitled  "  An  act  in  relation  to  jurors  and  to  the 
appointment  and  the  duties  of  a  commissioner  of  jurors  in  the 
county  of  Westchester."  Neither  the  district  attorney  nor 
any  one  else  claims  or  asserts  that  these  statutes  are  valid  laws. 
It  is  admitted  by  every  one  that  they  were  and  are  unconsti- 
tutional. Article  3,  section  18,  of  the  Constitution  forbids  the 
passage  of  any  private  or  local  bill  for  the  selecting,  drawing, 
summoning  or  impaneling  of  jurors,  and  clearly  this  statute 
was  a  local  bill  for  that  very  purpose  since  it  applied  only  to 
Westchester  county.  An  unconstitutional  law  is  no  law. 
Such  a  law  is  simply  void.  It  confers  no  rights,  imposes  no 
duties,  confers  no  protection,  creates  no  ofiice,  and  is  as  inopera- 
tive for  any  purpose  as  if  it  had  never  been  passed.  {Matter 
of  Brenner,  170  N.  Y.  185,  194 ;  Norton  v.  S/ielby  Co.j  118 
IT.  S.  425.)  So  that  the  jurors  who  tried  the  defendant  were 
not  obliged  to  appear  or  to  be  sworn  or  to  serve.  Whatever 
they  did  was  their  mere  voluntary  act  and  not  in  pursuance 
of  or  in  obedience  to  any  law.    The  judgment  in  this  case, 
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involving,  as  it  does,  the  life  of  a  luiman  being,  is  made  to 
hang  on  the  form  of  a  cliallenge  to  the  panel  of  juroi'S  inter- 
posed by  the  defendant.  It  is  said  that  the  challenge  was  not 
broad  enough  or  specific  enoagh  and  that,  therefore,  it  was 
properly  overruled  at  the  trial. 

The  challenge  is  a  method  of  presenting  for  the  decision  of 
the  court  some  question  of  law  or  fact  concerning  tb.e  qualifi- 
cations of  a  juror  or  the  validity  or  legal  organization  of  the 
panel.  In  this  case  the  challenge  was  in  writing  signed  by 
the  defendant's  counsel  and  covers  two  pages  of  the  record. 
It  stated,  among  other  things,  (I)  that  the  jurors  were  not 
selected  or  drawn  under  any  of  the  provisions  of  the  Code  ; 
(2)  that  they  were  selected  and  drawn  under  the  special  law 
above  referred  to ;  (3)  that  the  defendant  claimed  that  such 
special  law  was  unconstitutional,  and  (4)  that  it  contravened 
article  3,  section  18,  of  the  Constitution.  Then  follow  some 
other  statements  in  the  same  paper  in  the  form  of  offers  of 
proof :  (1)  To  show  that  the  jurors  were  actually  drawn  and 
summoned  under  the  special  law  for  Westchester  county  ;  (2) 
to  show  that  the  special  statutes  already  referred  to  were  not 
reported  to  the  legislature  by  any  commission  a}>pointed  by 
law  to  revise  the  statutes.  The  district  attorney  dennirred  to 
the  challenge,  and  the  court  sustained  the  demurrer  and  over- 
ruled .the  challenge,  and  the  defendant's  counsel  excepted. 
The  very  technical  and  untenable  ground  upon  which  the 
challenge  was  overruled  appears  from  the  fact  that  no  one 
claims  or  ever  did  claim  that  the  statutes  in  question  were' 
ever  reported  to  the  legislature  by  any  commission.  If  they 
ever  were  that  fact  is  matter  of  riecord,  and  such  a  record,  if 
it  existed,  would  be  admissible  in  this  court  to  support  the 
judgment. 

The  only  defect  in  the  form  of  the  challenge  is  said  to  be  that 
it  did  not,  in  the  challeging  part  of  the  paper,  state  that  the 
special  laws  were  not  reported  by  the  revision  commission  to 
the  legislature,  although  there  was  an  offer  made  to  prove  that 
fact  in  the  subsequent  part  of  the  same  paper.  It  seems  to 
me  that  the  challenge  was  sufiicient  beyond  all  dispute  or  con- 
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troversy.  When  the  district  attorney  demurred  to  it,  he 
necessarily  admitted  the  facts  stated  in  it,  and,  therefore, 
admitted  that  the  laws  which  were  challenged  were  unconsti- 
tutional. A  statement  in  a  challenge  that  a  law  is  unconsti- 
tutional is  a  statement  of  a  fact,  although  the  fact  is  provable 
orj ly  by  an  inspection  of  the  i-ecord  and  by  argument,  and 
when  it  is  admitted  that  the  statute  is  unconstitutional,  that 
necessarily  embraces  and  negatives  the  fact  that  the  law  was 
reported  to  the  legislature  by  a  commission.  Certainly  a 
challenge  need  not  be  any  broader  nor  more  specific  than  a 
pleading  intended  to  raise  the  same  question.  Surely  a  chal- 
lenge must  be  good  if  it  states  facts  sufficient  to  sustain  a 
pleading  intended  to  present  to  the  court  the  same  question. 
This  court  heara  arguments  and  decides  cases  almost  every 
day  where  the  question  concerning  the  constitutionality  of  a 
law  is  presented  by  the  pleadings  only  by  the  mere  allegation 
that  such  law  is  unconstitutional.  In  fact  we  have  just 
decided  a  case  in  favor  of  a  taxpayer  who  sought  to  restrain 
city  officers  from  executing  a  statute  which  he  claimed  to  be 
.unconstitutional,  and  the  allegation  in  the  complaint  simply 
was  that  it  was  unconstitutional  and  violated  a  certain  article 
and  section  of  that  instrument.  The  answer  denied  the  alle- 
gation and  we  held  the  law  unconstitutional.  {Cahill  v. 
Hogan,  180  N.  Y.  304.)  It  did  not  occur  to  us  when  decid- 
ing that  case  that  it  was  necessary  in  a  pleading  to  say  any- 
thing more  in  order  to  raise  the  question  as  to  the  validity  of 
'  the  statnte,  except  to  state  simply  that  it  was  unconstitutional. 
The  allegation  of  that  fact  amounts  to  the  same  as  a  statement 
that  the  legislature  had  no  power  to  pass  it,  and  it  would  not 
be  good  pleading  to  inject  into  the  complaint  or  answer  the 
reasons  or  the  arguments  upon  which  the  allegation  is  based. 

The  defendant  stated  enough  when  he  stated  that  the  law 
under  which  the  jury  were  drawn  was  a  local  law,  and  it  is 
doubtful  if  it  was  even  necessary  to  add  tQ  that  statement  that 
it  was  an  unconstitutional  law.  But  the  challenge,  I  think, 
was  full  and  complete. 

A  compliance  with  the  rules  of  good  pleading  is  sufficient 
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in  stating  the  grounds  of  a  challenge.  Indeed,  it  is  more  than 
sufficient,  since  a  challenge  may  be  good  which  would  not  be 
sufficient  as  a  pleading.  Hence  it  is  plain  that  the  defendant 
was  not  obliged  to  say  anything  about  or  negative  the  pro- 
visions of  article  3,  section  23,  of  the  Constitution,  which  pro- 
vides that  the  previous  sections  17  and  18  shall  not  apply 
to  any  bill  or  the  amendment  of  any  bill  which  shall  be 
reported  to  the  legislature  by  the  commissioners  who  shall  be 
appointed  by  law  to  revise  the  statutes.  The  rules  of  good 
pleading  applicable  to  statutes  apply  with  equal  force  to  con- 
stitutional provisions.  The  defendant  interposed  his  challenge 
at  least  in  the  very  language  of  section  18.  He  was  not 
obliged  to  negative  the  things  that  were  provided  for  in  the 
subsequent  sections,  since  in  stating  a  cause  of  action  arising 
upon  a  statute,  it  is  an  ancient  rule  that  where  an  exception  is 
incorporated  in  the  body  of  the  clause  of  a  statute,  he  who 
pleads  the  clause  ought  to  plead  the  exception.  But  where 
there  is  a  clause  for  the  benefit  of  the  pleader,  and  afterwards 
follows  a  proviso  which  is  against  him,  he  may  plead  the 
clause  and  leave  it  to  his  adversary  to  show  the  proviso. 
{Jones  V.  AxeUy  1  Ld.  Raym.  119  ;  Harris  v.  WMtey  81  N.  Y. 
532;  U.  S,  V.  Cook,  17  Wall.  168;  Com.  v.  Hart,  11  Gush. 
130;  SJieldon  v.  Clark,  1  Johns.  513;  Bennet  v.  Ilurd,  3 
Johns.  438 ;  Teel  v.  Fonda,  4  Johns.  304 ;  Fleming  v.  People, 
27  N.  Y.  329 ;  People  v.  KMer,  106  id.  321 ;  PeopU  v. 
Briggs,  114.  id.  56;  lioioelV  y.  Janvriji,  151  id.  60,  ^^,  67.) 
This  principle  is  clearly  applicable  to  the  question  involved  in 
the  challenge.  The  defendant  pleaded  the  principal  clause  of 
section  18,  article  3.  The  subsequent  provision  contained  in 
section  23  was  a  modification  of  the  principal  clause.  It  was 
in  the  nature  of  a  proviso,  and  so  all  that  the  defendant  had 
to  do  was  to  plead  the  clause  and  leave  it  to  the  district  attor- 
ney to  plead  the  proviso. 

But  it  is  said  that  although  the  defendant  may  have  been 
tried  by  an  unconstitutional  jury,  yet  he  was  not  injured. 
This  case  involves  much  more  than  the  rights  of  a  person  con- 
victed of  a  capital  offense.     It  involves  the  question  as  to 
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how  far  the  courts  will  shut  their  ejes  and  ignore  plain  viola- 
tions of  the  Constitution.  Constitutional  safeguards  are  very 
much  like  fortresses  that  can  seldom  be  captured  by  an  open 
and  direct  assault.  But  those  provisions  may,  like  the  fort- 
ress, be  undermined  by  silent  and  insidious  approaches.  In 
that  process  precedents  always  play  an  important  part,  and 
precedents  are  made  in  such  cases  under  the  stress  of  some 
real  or  imaginary  necessity.  This  case  is  an  illustration  of  all 
that.  The  Petrea  Case  (92  N.  Y.  128)  is  cited  as  showing 
not  that  the  defendant  was  lawfully  convicted,  but  that  he 
was  convicted  in  such  a  way  that  he  has  no  cause  for  com- 
plaint. It  was  held  in  that  case  that  the  defendant  was  not 
injured  when  indicted  by  an  unconstitutional  grand  jury,  and 
that  is  songht  to  be  made  a  precedent  to  uphold  a  conviction 
by  an  unconstitutional  trial  jury,  apparently  forgetting  all  the 
time  that  there  is  a  vast  difference  between  the  two.  The 
former  is  merely  an  accusing  body  that  decides  nothing 
finally.  The  latter  are  the  triere  of  the  facts,  and  their  ver- 
dict, when  supported  by  evidence,  is  final  and  conclusive. 
Therefore,  I  am  not  prepared  to  say  that  because  this  court 
once  overlooked  objections  to  the  constitutionality  of  a  grand 
jury  that  it  ought  now  to  shut  its  eyes  to  the  violation  of  the 
Constitution  in  the  selection  of  trial  jurors.  I  assume  that 
since  the  special  law  here  in  question  has  been  repealed  that 
Westchester  county  now  has  a  valid  law  for  summoning  and 
drawing  trial  jurors,  and  it  seems  to  me  that  it  would  be  wiser 
to  put  that  county  to  the  expense  of  a  new  trial  of  this  case 
rather  than  to  hold  that  the  defendant  could  properly  be  con- 
victed of  a  capital  offense  by  a  jury  drawn  without  warrant 
of  law. 

We  are  now  asked  to  sanction  two  principles  that  are  to 
become  precedents  in  order  to  save  the  judgment  in  this  case. 
The  one  is  that  the  very  narrow  and  technical  reasoning  in 
support  of  the  ruling  of  the  court  at  the  trial,  rejecting  and 
overruling  the  defendant's  written  challenge  to  the  panel  of 
jurors,  is  sound  law,  and  the  other  is  involved  in  the  proposi- 
tion that  in  a  capital  case  a  verdict  of  conviction  by  a  jury 
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selected  under  a  void  law  is  jast  as  good  and  effectual  for  all 
practical  purposes  as  a  verdict  of  conviction  by  a  jury  selected 
under  a  valid  law.    So  I  am  in  favor  of  reversing  the  judgment. 

Gray,  Baetlett,  Vann  and  Werner,  JJ.,  concur  with 
Haight,  J. ;  O'Brien,  J.,  reads  dissenting  opinion ;  Cullen, 
Ch.  J.,  absent. 

Judgment  of  conviction  affirmed. 


John  W.  Gibson,  Respondent,  v.  George  A.  Thomas  et  al.. 
Defendants,  and  The  Ulster  and  Delaware  Kailroad 
Company  et  al..  Appellants. 

Mortgage  —  Recording  Act — When  Assignee  for  Value  May 
Enforce  Mortgage  Against  Purchaser  of  Part  of  Mortgaged 
Property  Having  Unrecorded  Release  Thereof.  Where  the  owner 
of  a  farm,  some  years  after  the  execution  of  a  mortgage  thereon »  cony  eyed 
a  strip  of  land  through  the  farm  to  a  railroad  company,  which  had  the  deed 
recorded,  entered  into  possession  of  the  land  and  ever  since  has  main- 
tained and  operated  a  railroad  thereon,  and,  about  the  same  time,  the  owner 
of  the  mortgage,  holding  it  by  mesne  assignments  from  the  mortgagee, 
all  of  which  had  been  recorded,  executed  to  the  mortgagor  a  release  of  the 
land  cotiveyed  to  the  railroad  company,  which  was  delivered  to  tlio  com- 
pany, but  not  recorded  by  it,  a  subsequent  purchaser  of  the  mortgage  for 
full  value,  holding  it  under  a  recorded  assignment,  and  who,  at  the  time 
of  the  purchase  of  the  mortgage,  had  no  knowledge  of  the  existence  of 
the  release,  had  not  seen  the  farm  and  did  not  know  that  the  railroad  ran 
through  it,  is  protected  under  the  Recording  Act  in  his  lien  upon  the 
entire  premises,  unaffected  by  the  release. 

Qibion  V.  Tliomas,  85  App.  Div.  243,  afiSrmed. 

(Argued  January  12,  1905;  decided  February  21,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Snpreme  Court  in  the  first  judicial  department,  entered 
August  7,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

The  plaintiff,  as  the  assignee  of  a  mortgage,  affecting  a  cer- 
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tain  farm  property  through  which  the  road  of  the  Ulster  & 
Delaware  Railroad  Company  rnns,  sought,  by  this  action  in 
foreclosure,  to  compel  the  payment  of  the  principal  sum  due 
under  the  mortgage.  Tiie  defense  was  made,  in  the  railroad 
company's  answer,  that  the  land  occupied  by  its  railroad  was 
not  subject  to  the  mortgage  lien ;  but  had  been  released  there- 
from. Thomas,  the  owner  and  the  mortgagor,  some  years 
after  the  execution  of  the  mortgage  in  question,  conveyed  to 
the  Delaware  &  Otsego  R.  R.  Co.,  now  a  part  of  the  Ulster 
&  Delaware  R.  R.  Co.,  a  strip  of  land  through  his  farm. 
It  3ntered  into  possession,  with  all  usual  evidences  of  railroad 
occupation,  and  has,  since  that  time,  operated  its  railroad  upon 
the  land.  Mra.  Rogers,  the  then  holder  of  the  mortgage  by 
mesne  assignments  from  the  mortgagee,  for  a  nominal  con- 
sideration, executed  a  release  of  the  land  to  the  mortgagor ; 
which  was  delivered  to  the  company.  The  deed  and  the 
release  were  left  at  the  county  clerk's  office  with  certain 
instructions  ;  but  by  whom  it  does  not  appear.  These  instruc- 
tions were  testified  by  the  clerk  to  be  as  follows :  "  I  herewith 
hand  you  deed  from  George  A.  Thomas  for  right  of  way ; 
also  release  from  Helen  B.  Rogers  from  the  F.  R.  Gill>ert 
mortgage.  I  presume  the  assignment  from  Gilbert  to  Newell 
has  not  been  recorded,  nor  the  will  of  Newell,  the  father  of 
Mrs.  Rogers.  I  have  written  Thomas  all  about  the  matter 
and  he  is  to  cause  to  be  recorded  all  necessary  papers  to  invest 
Helen  B.  Rogers  the  owner  of  the  mortgage  and  then  you 
may  record  this  7'elease.^^  Several  yeara  later,  Mrs.  Rogers 
assigned  to  this  plaintiff  the  mortgage,  in  consideration  of  the 
payment  by  him  of  the  whole  amount  unpaid  thereon  at  the 
time.  This  assignment  was  duly  recorded,  as  all  the  previous 
ones  had  been ;  but  the  release  of  the  railroad  lands  had  not 
actually  been  recorded  up  to  the  commencement  of  the  action. 
The  plaintiff  resided  at  a  distance  from  the  mortgaged  prem- 
ises and  his  testimony  is  not  disputed  that,  aw  the  time  of  pur- 
chasing the  mortgage,  he  had  not  seen  the  farm  and  did  not 
know  that  the  railroad  ran  through  it ;  nor  of  any  release  of 
the  land.     The  plaintiff  had  judgment  in   the  trial  court; 
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which  has  been  affirmed  by  the  Appellate  Division,  in  the 
third  department. 

Lewis  E.  Carr  and  F.  M.  Andrua  for  appellants.  The 
plaintiff,  as  the  assignee  of  the  mortgage  Helen  B.  Rogers 
owned  in  1887,  acquired  no  greater  or  broader  right  to  the 
enforcement  of  the  mortgage  than  his  assignor  had  at  the 
time  she  assigned  the  mortgage  to  him.  [Biish  v.  Lathrop^ 
22  N.  Y.  535;  Schaffer  v.  Reilly,  50  N.  Y.  61;  Greene  v. 
Wamick^  64  N.  Y.  220;  Trustees  of  Union  College  v. 
Wheeler,  61  N.  Y.  88 ;  Owen  v.  Eva/ns,  134  N.  Y.  514.)  The 
plaintiff's  right  to  enforce  his  mortgage  against  the  land  con- 
veyed by  Thomas  to  the  railroad  company,  and  released  from 
the  mortgage  by  its  then  owner,  cannot  be  sustained  under 
the  Recording  Act.  (^liayner  v.  Wilson,  6  Hill,  469  ;  Oreen 
V.  Warnick,  64  N.  Y.  220 ;  CampbeU  v.  Tedder,  1  Abb.  Ct. 
App.  Dec.  295 ;  GiUig  v.  Moss,  28  N.  Y.  191 ;  N.  T.  Z. 
Itis.  Co,  v.  Smith,  2  Barb.  Ch.  82.)  The  release  was  in  fact 
recorded  within  the  meaning  of  the  Recording  Act,  and 
60  was  not  an  instrument  falling  within  the  condemnation 
of  the  statute  relating  to  unrecorded  conveyances.  {M.  L. 
Ins.  Co.  V.  Dake,  87  N.  Y.  257;  Bedford  v.  Tupper, 
30  Hun,  174  \  Reid  v.  Toion  of  Long  Lake,  44  Misc.  Rep. 
370 ;  M.  Co.  v.  Lamhier,  108  K  Y.  578.)  If,  however,  the 
release  was  not  recorded  the  plaintiff  had  such  constructive 
notice  of  the  rights  of  the  railroad  company  as  forbids  the 
upholding  of  his  claim  against  the  land  released  from  the 
mortgage.  {Frear  v.  Sweet,  118  N.  Y.  462 ;  Phelan  v. 
Brady,   119   N.    Y.    587;    Trustees  of  Union    College  v. 

WheeUr,  51  N.  Y.  88 ;  Cavalli  v.  AUen,  57  N.  Y.  508 ; 
Baker  v.  Thomas,  61  Hun,  17;  Briggs  v.  Thompson,  %^ 
Hun,  607 ;  Men^itt  v.  N.  B.  R.  Co.,  12  Barb.  605  ;  Page  v. 

Waring,  76  N.  Y.  463  ;  Van  Epps  v.  Clark,  25  N.  Y.  S.  R. 
896 ;  Anderson  v.  Blood,  152  N.  Y.  285.) 

Marion  M.  Palmer  for  respondent.     An   assignee   of  a 
mo.  tgage  becomes  a  purchaser  under  the  Recording  Act.    An 
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assignment  of  a  mortgage,  the  satisfaction  of  a  mortgage,  and 
a  release  of  a  part  of  the  mortgaged  premises  are  conveyances 
within  tlie  provisions  of  the  Recording  Act.  (1  R.  S.  756, 
§  1 ;  L.  1896,  ch.  547,  §  241 ;  Briggs  v.  Thompson,  86  Hun^ 
607;  iSt  John  v.  Spalding,  1  T.  &  C.  483;  BeMen  v. 
Meeker,  47  N.  Y.  307;  Baker  v.  Thomas,  61  Hun,  17; 
Ba^on  v.  Van  Schoonhoven,  87  N.  Y.  446 ;  Decker  v.  Boice, 
83  K  Y.  215;  Brewster  v.  Games,  103  N.  Y.  562;  Van 
Keuren  v.  Corkins,  66  N.  Y.  77 ;  Wesihrook  v.  Gleason,  79 
N.  Y.  23 ;  Frear  v.  Sweet,  118  N.  Y.  463 ;  Larmd  v.  Dono- 
van, 84  Hun,  533 ;  M.  L,  Ins,  Co,  v.  Wilcox,  55  How.  Pr. 
43 ;  Smyth  v.  K,  L,  Ins,  Co,,  84  N.  Y.  589.)  An  assignee  in 
good  faith  and  for  vahie  of  a  mortgage,  by  recording  liis 
assignment,  may  gain  priority  over  a  prior  unrecorded  mort- 
gage and  also  gain  rights,  although  such  priority  and  rights 
could  not  be  claimed  by  liis  assignor.  {Briggs  v.  Thompson, 
86  Hun,  607;  Baker  v.  Thomas,  61  Hun,  17;  St,  John  v. 
Spalding,  1  T.  &  C.  483 ;  Decker  v.  Boice,  83  N.  Y.  215 ; 
Brown  v.  Volkening,  64  N.  Y.  76.)  The  release  in  question  is 
void  as  to  the  plaintiff  in  this  action.  {Briggs  v.  Thompson, 
86  Hun,  607 ;  Bak^r  v.  Thomas,  61  Hun,  17 ;  Decker  v. 
Boice,  83  N.  Y.  215 ;  Brown  v,  Volkening,  64  N.  Y.  76.) 
One  who  seeks  to  establish  a  right  in  hostility  to  a  recorded 
title  to,  or  security  upon  land,  under  and  by  virtue  of  a  prior 
unrecorded  conveyance  or  prior  equities,  must  show  actual 
notice  to  the  subsequent  purchaser  of  his  rights,  or  prove  cir- 
cumstances such  as  would  put  a  prudent  man  upon  his  guard, 
and  from  which  actual  notice  may  be  inferred  and  found. 
(Holland  v.  Broivn,  140  N.  Y.  344;  Cook  v.  Tra/vis,  20 
N.  Y.  400 ;  Broken  v,  Volkening,  64  N.  Y.  76 ;  Pope  v. 
Allen,  90  N.  Y.  298 ;  Staples  v,  Fenton,  5  Hun,  172 ;  Sey- 
moxir  V.  McKinstry,  106  N.  Y.  230 ;  Baldwin  v.  Golde,  88 
Hun,  115 ;  Marden  v.  Dorthy^  12  App.  Div.  188 ;  Brown  v. 
Thomas,  61  Hun,  17 ;  Fassett  v.  Smith,  23  N.  Y.  252 ;  M,  L, 
Ins,  Co,  V.  Wilcox,  55  How.  Pr.  43.)  The  occupation  of  the 
Delaware  and  Otsego  railroad  and  the  Ulster  and  Delaware 
railroad  was  not  inconsistent   with   the   title   of  Helen  B. 
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Bogers  as  assignee  of  the  mortgage,  but  was  consistent  there- 
with. {Briggs  v.  Thompson^  86  Hun,  607 ;  Cook  v.  Travis^ 
20  N.  Y.  400 ;  Fmaett  v.  Smith,  23  N.  Y.  252 ;  M.  L.  Ins. 
Co.  V.  Wilcox,  55  How.  Pr.  43 ;  St,  John  v.  Spalding,  1  T.  & 
C.  483 ;  1  Am.  &  Eng.  Ency.  of  Law,  245.)  The  strip  of 
land  occupied  by  the  Ulster  and  Delaware  railroad  is  subject 
to  the  lien  of  the  mortgage  in  question.  {Early  v.  Roosa,  35 
N.  Y.  S.  R.  900 ;  Syrea  v.  Rathhone,  9  Abb.  [N.  S.]  277 ; 
Jackson  v.  Collins,  3  Cow.  89 ;  Jackson  v.  B'ush,  10  Johns. 
223  ;  Wehh  v.  Bindon,  21  Wend.  99.) 

Gray,  J.  The  appeal  presents  the  question  of  liow  far  the 
plaintiff  was  protected,  in  his  transaction  with  the  holder  of 
the  mortgage,  by  the  Recording  Act.  (1  R.  S.  756,  §§  1,  36,  37, 
38,  41.)  Was  he,  in  purchasing  from  her  the  mortgage,  for 
the  whole  amount  due  upon  it  and  without  knowledge,  actual, 
or  constructive,  of  a  portion  of  the  mortgaged  premises  hav- 
ing been  released,  nevertheless,  concluded  by  the  fact  of  a 
partial  release  having  been  given  ?  If  he  was,  then  he  was 
bound  by  a  transaction,  to  which  he  was  in  nowise  a  party,  of 
which  he  had  no  knowledge,  and  which  was  subsequent  to  the 
mortgaging  of  the  premises  by  their  owner.  That  he  would 
have  occupied  no  better  a  position  than  did  his  assignor,  prior 
to  the  passage  of  the  Recording  Act,  may  be  conceded  ;  but, 
with  that  act  upon  the  statute  books,  was  he  not  entitled  to 
rely  upon  the  title  as  it  appeared  of  record  ?  Was  that  not 
its  purpose  ?  I  think  that  he  was  and  that  the  failure  of  the 
railroad  company  to  cause  its  release  of  the  land  to  be  recorded 
was  an  omission,  which  permitted  the  subsequent  assignee  of 
the  mortgage,  by  recording  his  instrument  of  assignment,  to 
gain  priority  over  the  company's  right.  We  may  dispose,  at 
once,  of  the  claim  that  the  release  was,  in  fact,  recorded.  It, 
clearly,  was  not  delivered  to  the  clerk  to  be  recorded,  until 
some  other  papers  were  sent  for  record.  In  other  words,  it 
was  left  with  the  clerk  conditionally  and  not  for  immediate 
record.  The  facts,  therefore,  differ  materially  from  what  they 
were  in  MuL  Life  Insurance  Co.  v.  Dake,  (87  N.  Y.  257). 
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The  position  of  the  appellant  is,  and  must  be,  therefore,  that 
there  was,  in  its  visible  and  notorious  possession  and  occupancy 
of  the  land  conveyed  by  the  deed  to  it,  such  constructive  notice 
of  its  rights  as  to  defeat  the  claim  of  the  respondent  to  have 
all  of  the  property  afiEected  by  the  mortgage  subjected  to  its 
payment.  That  argument  is  rested,  somewhat,  upon  the 
general  proposition  that  an  assignee  takes  subject  to  the  equi- 
ties enforceable  against  his  assignor.  But  those  equities  are 
such  which  attended  the  transaction  between  the  original  par- 
ties. {Trustees  of  Union  College  v.  Wheeler^  61  N.  Y.  88, 104.) 
There  were  no  orignial  equities,  however,  which,  as  between 
mortgagor  and  mortgagee,  would  bind  the  latter  and  those 
taking  under  him.  The  only  fact,  upon  which  an  equity  is 
sought  to  be  based,  is  that  the  plaintifiTs  assignor  had  released 
to  the  mortgagor,  (not  to  the  purchaser  from  the  mortgagor), 
a  portion  of  the  mortgaged  premises.  But  that  is  a  situation, 
which  the  Recording  Act  was  designed  to  meet.  Mortgages 
and  assignments  of  mortgages  are  conveyances  within  the 
intendment  of  that  act.  That  is  clear  from  its  language  and 
is  settled  by  authority.  {Decker  v.  Boice^  83  N.  Y.  215.) 
The  purpose  of  the  act  was,  not  merely  to  regulate  the  rela- 
tions to  each  other  of  successive  assignees  of  the  mortgagee  of 
the  same  mortgage ;  but  it  was  to  confer  that  priority  over  all 
kinds  of  conveyances,  which,  all  things  being  equal,  the  date 
of  the  record  entitled  each  to.  And  this  would  apply,  where 
the  assignor  of  the  mortgage  was  disabled  from  claiming  a 
priority.  {Decker  v.  Boice,  siipra^  at  p.  221.)  In  brief,  the 
earlier  recorded  assignment  of  a  mortgage  should  give  it  rela- 
tive priority  over  every  other  form  of  conveyance  of  an 
interest  in  the  land  affected. 

The  argument  based  upon  possession  and  occupancy,  as  con- 
stituting notice  to  persons  acquiring  subsequent  interests  in 
the  land,  is  fallacious.  Doubtless,  possession  and  occupancy 
under  an  unrecorded  conveyance  may  constitute  notice  to  him, 
who  proposes  to  acquire  an  interest  in  the  land,  whether  by  con- 
veyance, or  by  mortgage.  {Cavalli  v.  Allen^  57  N.  Y.  508 ; 
Phelan  v.   Brady ^   119  ib.   587.)    But,    unless  the  posses- 
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sion  and  occupancy  be  so  inconsistent  with  the  existence  of  a 
mortgage  lien,  as  to  suggest  to  a  prudent  person  a  claim  of 
title  adverse  to  the  mortgagee,  they  would  mean  nothing  more 
to  him  than  the  evident  facts.  Briggs  v.  ThoTnpson^  (86 
Hun,  607),  in  which  case  the  present  chief  judge  of  this  court 
concurred  in  the  decision,  is  precisely  in  point  as  an  authority, 
and  I  do  not  find  any  case  in  which  it  has  been  questioned. 
This  appellant  took  its  title  from  the  mortgagor  of  the  land  and 
was  not  a  stranger ;  in  which  case  the  respondent  would  have 
been  chargeable  with  some  notice  of  its  claims  to  possession. 
The  respondent  knew,  or  is  presumed  to  have  known,  of  the 
recorded  deed  conveying  the  land  to  the  appellant;  but  why 
should  that  fact  lead  him  to  suppose  that  it  did  not  take  from 
the  mortgagor  subject  to  the  mortgage  ?  The  mortgage  was 
of  record  and,  apparently,  undischarged.  There  is  no  reason 
why  railroad  corporations  should  not  take  lauds  subject  to 
mortgages.  That  their  properties  are,  as  a  rule,  subjected  to 
mortgages  is  a  notorious  fact.  Here  the  companj'  took  its 
title  from  the  mortgagor ;  for  the  release  was  not  to  it  and 
gave,  of  itself,  no  right  to  possession ;  it  did  not  record  the 
release  from  the  mortgage  lien  and  the  plaintiff  purchased  the 
mortgage  without  knowledge,  actual  or  constructive,  of  the 
release  and  with  nothing  to  lead  him  to  believe  that  the  pos- 
session of  the  company  was  hostile  to  his  mortgage.  It  seems 
to  me  that  a  fair  and  just  construction  of  the  Recording  Act 
makes  its  provisions  applicable  for  the  protection  of  the  plain- 
tiff's right  to  the  full  security  of  the  mortgage.  To  so  hold  is 
to  infer,  legitimately,  the  full  beneficial  purpose  of  an  enact- 
ment intended  for  the  protection  of  persons,  who,  in  good  faith 
and  for  value,  acquire  an  interest  in  lands. 

I  advise  the  aflirmance  of  this  judgment,  with  costs. 

O'BitiEN,  J.  (dissenting).  This  was  an  action  to  foreclose  a 
mortgage,  and  judgment  was  ordered  in  favor  of  the  plaintiff 
granting  the  relief  demanded  in  the  complaint.  There  is  but 
one  question  involved  in  the  appeal.  The  question  is  whether 
the  lien  of  the  plaintiff's  mortgage  covered  certain  lands,  of 
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which  the  railroad  corporation,  which  is  made  a  defendant, 
was  in  possession  and  to  which  it  claimed  title  free  and  clear 
from  the  mortgage.  The  courts  below  have  decided  against 
the  contention  of  the  railroad. 

The  question  involved  in  the  appeal  arises  upon  undisputed 
facts  and  no  question  of  fact  is  involved  in  the  case.  On  the 
7th  day  of  December,  1868,  George  A.  Thomas  and  wife  exe- 
cuted a  mortgage  to  Francis  R.  Gilbert  upon  a  farm  in  Dela- 
ware county  to  secure  the  payment  of  three  thousand  five 
hundred  dollars.  The  farm  is  described  as  containing  one 
hundred  and  ninety-five  acres.  This  mortgage  was  recorded 
in  the  clerk's  office  of  the  county  on  the  17th  of  December, 
1868.  On  the  12th  of  November,  1870,  Gilbert  assigned  the 
mortgage  to  one  Newell  and  this  assignment  was  I'ecorded  on 
the  9th  of  March,  1871.  On  the  12th  of  February,  1880, 
Newell  having  died,  his  executors  assigned  the  mortgage  to 
Helen  B.  Rogers,  which  assignment  was  recorded  February 
18, 1884,  On  tlie  5th  of  May,  1894,  Helen  B.  Rogers  assigned 
the  mortgage  to  the  plaintiff  and  this  assignment  was  recorded 
May  9th  of  the  same  year.  This  is  the  history  of  the  plain- 
tiff's title  to  the  mortgage  in  question. 

The  title  of  the  railroad  to  a  small  strip  of  land  that  runs 
through  the  farm  is  as  follows:  On  the  first  day  of  June, 
1887,  Thomas  and  wife,  the  original  mortgagors,  conveyed  to 
a  railroad,  whose  rights  the  defendant  railroad  in  this  action 
subsequently  acquired.  This  conveyance  to  the  railroad  was 
of  a  portion  of  the  mortgaged  premises  containing  2.36  acres 
of  land,  being  a  strip  of  land  sixty-six  feet  wide  through  the 
farm.  That  deed  was  recorded  August  22, 1887.  It  conveyed 
the  land  to  the  grantee  named,  in  fee,  free  and  clear  of  all 
incumbrances.  On  the  2l6t  of  July,  1887,  Helen  B.Rogers, 
then  the  owner  of  the  mortgage  in  question,  executed  a  release 
in  the  form  of  a  quitclaim  deed  of  the  premises  described  in 
the  deed  to  the  railroad  company  from  the  lien  of  the  mort- 
gage. Such  release  was  delivered  to  the  railroad  company. 
The  Thomas  deed  to  the  company  and  the  Rogers  release 
were  sent  to  the  clerk's  office  for  record  at  the  same  time, 
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that  is,  on  August  22,  1887.  The  release  was  not  actually 
recorded,  but  remained  in  the  clerk's  office  for  record  from 
the  date  last  named  to  the  commencement  of  this  action. 
The  consideration  named  in  the  Tliomas  deed  to  the  railroad 
company  was  paid.  The  company  went  into  possession  of 
the  land  described  in  the  deed  under  it ;  fenced  tlie  land,  con- 
structed a  railroad  upon  it,  and  thereafter  operated  such  rail- 
road over  it,  and  at  all  times  since  tlie  delivery  of  the  deed 
the  railroad  company  named  as  grantee  and  its  successor,  the 
defendant  in  this  action,  have  been  in  possession  of  the  land. 
Tliis  action  to  foreclose  tlie  mortgage  was  commenced  Janu- 
ary 8,  1902,  and  the  railroad  was  made  a  party  defendant. 
The  railroad  company  answered  the  complaint  and  denied 
that  the  portion  of  the  mortgaged  premises  which  was  in  its 
possession  was,  at  the  time  of  the  commencement  of  the 
action,  subject  to  the  lien  of  the  mortgage,  and  asserted  that, 
by  the  Thomas  deed,  the  Rogers  release  and  the  actual  and 
open  occupation  of  the  land  for  and  as  a  railroad  the  land 
described  in  such  deed  and  release  became  and  was  freed 
from  the  lien  of  the  mortgage.  This  defense  presented 
the  only  issue  for  trial  and  the  only  question  tried  in  the 
case.  The  question  is  whether,  upon  these  facts,  the  2.36 
acres  in  the  possession  of  the  railroad  should  have  been 
included  in  the  judgment  of  foreclosure,  which  directed  that 
the  same  be  sold  with  the  rest  of  the  farm.  It  was  virtually 
held  that  tlie  deed  and  release  to  the  railroad  above  described, 
and  its  possession  and  occupancy  of  the  piece  of  land  was  no 
defense  as  against  the  plain titFs  mortgage. 

The  learned  counsel  for  the  railroad  has  argued  the  ques- 
tion from  more  than  one  standpoint,  but  there  is  only  one 
proposition  asserted  in  his  argument  that  is  necessary  to  deal 
with.  There  is  no  dispute  about  the  fact  that,  at  the  time  the 
plaintiff  took  the  assignment  of  the  mortgage,  the  railroad  was 
in  the  actual,  open  and  visible  possession  of  the  strip  of  land 
which  it  claims  to  own,  and  it  is  not  only  admitted  but  asserted 
by  the  learned  counsel  for  the  plaintiff  that  the  assignee  of  a 
mortgage  becomes  a  purchaser  under  the  Recording  Act.    An 
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assignment  of  a  mortgage  and  the  satisfaction  of  a  mortgage 
and  the  release  of  a  part  of  the  mortgaged  premises  are  con- 
veyances within  the  meaning  of  that  statute.  At  common 
law  a  mortgage  had  tlie  effect  of  vesting  the  whole  title  in 
the  mortgagee.  Under  the  law,  as  it  exists  in  this  state,  a 
mortgage  is  a  grant  with  a  defeasance  clause  and  a  power  of 
sale  in  the  mortgagee.  When  the  plaintiff  was  about  to  buy 
the  mortgage  in  question  he  sought  to  acquire  an  interest  in 
land,  though  it  was  a  mortgage  interest  or  such  an  interest  as 
a  mortgage  vests  in  the  person  who  holds  it.  Therefore, 
when  the  plaintiff  took  the  assignment  of  this  mortgage  he 
acquired  an  interest  in  the  farm  in  question.  If  ho  had  pur- 
chased the  farm,  I  think  that  all  admit  that  he  would  be 
bound  by  any  existing  facts  tliat  would  constitute  constructive 
notice  to  him  of  the  rights  of  others,  and  it  is  difficult  to  see 
wliy  the  same  principle  would  not  apply  when  he  sought  to 
become  the  owner  of  a  mortgage  which  conveyed  to  him  an 
interest  in  the  farm. 

There  is  as  already  stated  no  dispute  whatever  about  the  fact 
that,  at  the  time  that  the  plaintiff  took  the  assignment  of  the 
mortgage  the  railroad  was  in  the  actual,  open  and  visible  pos- 
session of  that  part  of  the  farm  which  it  now  claims  to  own. 
The  right  of  way  of  a  railroad,  inclosed  by  fences,  upon  which 
trains  are  operated  day  and  night,  constitutes  an  open,  visible 
and  notorious  claim  of  right  upon  its  part  to  the  land,  upon 
which  its  operations  are  conducted,  and  the  question  is  whether 
this  situation  existing  at  the  time  that  the  plaintiff  purchased 
the  mortgage  in  question,  was  not  constructive  notice  to  him 
of  the  right  which  the  company  now  asserts.  We  think  it 
was,  and  while  it  may  be  true  that  distinctions  have  been 
made  or  sought  to  be  made  affecting  this  principle,  yet  wc 
think  that  it  is  the  law  of  this  state.  This,  we  think,  will 
appear  from  a  few  citations  from  cases  in  this  court. 

In  Trustees  of  ITjiioji  College  v.  Wlieder  (61  N.  Y.  88,  98) 
it  is  said :  "  The  effect  of  the  release  was  to  discharge  the 
land  of  those  holding  contracts  of  purchase  at  the  time  the 
mortgage  was  given.     The  actual  occupancy  of  the  parties  as 
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to  whose  lands  the  judgment  of  tlie  Special  Terra  was 
affirmed,  by  a  residence  in  dwellings  erected  thereon  and 
making  improvements,  was  constructive  notice  to  Nott  of 
their  rights,  and  he  was  chargeable  with  the  consequence 
thereof,  and  could  not  do  anything  in  derogation  of  those 
rights  or  to  their  prejudice." 

In  Cavalli  v.  Allen  (57  N.  Y.  508,  517)  it  is  said  :  "  It  is  a 
very  plain  proposition  of  law  that  a  person  in  the  actual  pos- 
session of  real  estate  gives  notice  to  all  the  world  proposing  to 
deal  with  it  of  his  legal  and  equitable  rights,  and  every  one 
deals  at  his  peril  if  he  fails  to  make  due  inquiry." 

In  Frear  v.  Sweet  (118  N.  Y.  454,  462)  it  is  said: 
"Although  the  deed  to  Clement  Sweet  was  not  recorded 
until  long  after  it  was  made,  the  notice  which  possession  would 
afford  of  his  rights  was  furnished  by  the  fact  that  he  went 
into  actual  possession  of  and  occupied  the  five  acres  from  the 
time  he  took  the  conveyance." 

In  Fhelan  v.  Brady  (119  N.  Y.  587,  591,  592)  it  is  said : 
"  Actual  possession  of  real  esta,te  is  sufficient  notice  to  a  per- 
son proposing  to  take  a  mortgage  on  the  property,  and  to  all 
the  world  of  the  existence  of  any  right  which  the  pereon  in 
possession  is  able  to  establish." 

It  is  difficult  to  see  why  the  same  principle  does  not  apply  to 
a  person  proposing  to  buy  an  existing  mortgage  as  to  one  who 
proposes  to  take  a  mortgage  as  an  original  security.  The 
principle  asserted  in  the  case  last  cited  was  applied  in  the  case 
of  IloUand  v.  Brown  (140  N.  Y.  344),  and  again  in  a  more 
recent  case  {Cornell  v.  Midthy^  165  N.  Y.  557,  560),  where  it 
was  said  that  the  open,  visible  possession  and  actual  occupancy 
of  premises  was  constructive  notice  to  all  the  world  of  the  exist- 
ence of  any  right  which  the  plaintiff  might  be  able  to  establish 
in  the  mortgaged  premises.  The  same  doctrine  was  laid  down 
in  the  case  of  Seymour  v.  McKin^try  (106  N.  Y.  230)  and  in 
Sanders  v.  Rtedinger  (30  App.  Div.  277,  284).  The  prin- 
ciple was  thus  stated  by  the  Supreme  Court  of  the  United 
States :  "  The  law  is  perfectly  well  settled,  both  in  England 
and  in  this  country,  except  perhaps  in  some  of  the  New 
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England  States,  tliat  sncli  possession,  under  apparent  claim  of 
ownership,  is  notice  to  a  purchaser  of  whatever  interest  the 
person  actually  in  possession  has  in  the  fee,  whether  such 
interest  be  legal  or  equitable  in  its  nature,  and  of  all  facts 
which  the  proposed  purchaser  might  have  learned  by  due 
inquiry."  {Kirby  v.  Tallmadge,  160  U.  S.  379,  383.)  The 
rule  was  thus  stated  upon  the  authority  of  leading  cases  upon 
the  subject  in  that  court  and  as  deduced  from  text  writers 
of  high  authority.  Inasmuch  as  it  is  conceded  that  the  assign- 
ment of  the  mortgage  conveys  an  interest  in  land  and  is 
within  tlie  scope  of  the  Recording  Act  it  is  difficult  to  see  why 
the  principle  does  not  apply  with  full  force  to  tlie  plaintiff. 

The  learned  trial  court  held  that  the  possession  and  occupa- 
tion of  the  railroad  and  the  general  situation  existing  at  the 
time  that  the  plaintiff  acquired  title  to  the  mortgage  was  con- 
sistent with  the  lien  originally  acquired.  It  may  be  that 
plausible  reasons  can  be  given  for  the  support  of  this  propo- 
sition, but  it  does  not  seem  to  us  to  be  correct.  It  may  be 
true  that,  in  some  cases,  raih'oads  have  gone  into  possession 
and  expended  large  sums  of  money  in  the  construction  and 
equipment  of  a  road  without  having  acquired  good  title  to 
the  land  constituting  its  right  of  way,  but  such  cases,  if  they 
exist  at  all,  must  be  in  tlie  nature  of  things  quite  exceptional. 
The  general  and  natural  conclusion  that  any  reasonable  man 
would  arrive  at  when  about  to  purchase  a  mortgage  on  such  a 
piece  of  property,  would  be  that  the  railroad  had  some  rights 
that  he  was  bound  to  take  notice  of.  When  the  plaintiff  pur- 
chased the  mortgage  in  question  he  was  chargeable  with 
notice  of  the  situation  existing  upon  the  farm  upon  which  he 
was  about  to  acquire  a  lien.  He  found  a  strip  of  land  fenced 
in,  upon  which  tlie  mlroad  had  constructed  its  roadbed  and 
laid  down  its  tracks.  He  found  that  a  railroad  was  being 
operated  upon  this  piece  of  land  and  that  it  had  been  so  oper- 
ated for  many  years.  Can  it  be  supposed  that,  as  a  reason- 
able man,  he  could  come  to  the  conclusion  that  the  railroad 
had  gone  into  possession  with  no  title  except  the  Thomas 
deed,  which  was  on  record,  leaving  an  outstanding  mortgage 
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to  menace  its  title  in  the  future  ?  If  he  was  really  justified 
in  such  a  view,  it  may  be  that  he  could  assure  himself  that  the 
situation  was  not  inconsistent  with  the  lien  of  the  mortgage 
which  he  was  about  to  purchase.  But  it  does  not  seem  to  us 
that  any  reasonable  man,  viewing  the  situation  as  it  was,  could 
fairly  come  to  any  such  conclusion.  There  was  certainly 
enough  in  the  situation  to  put  the  plaintiff  upon  inquiry  and 
if  he  was  bound  to  inquire,  then  he  is  chargeable  with  all  the 
knowledge  that  such  an  inquiry  would  furnish.  Pursuing 
such  an  inquiry  he  would  have  found  that  the  mortgage 
which  he  was  dealing  with  had  been  released  by  the  person 
who  then  owned  it  and  that  tlie  railroad  had  a  title  free  and 
clear  from  the  lien  of  the  mortgage.  We  think  it  is  a  reason- 
able rule  to  hold  in  such  cases  that  the  plaintiff  was  bound  to 
take  notice  of  the  situation  that  existed  upon  the  farm  covered 
by  the  mortgage  and  that  such  a  situation  was  sufficient  to 
put  a  reasonable  man  upon  inquiry  as  to  the  right  which  the 
railroad  claimed  in  the  land  which  it  had  fenced  and  sepa- 
rated from  the  farm  and  constructed  a  road  upon.  So  we 
think  that  the  piece  of  land  in  the  possession  of  the  railroad 
was  improperly  included  in  the  judgment  of  foreclosure  and 
sale.  It  follows  that  the  judgment  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 

Haight,  J.  (dissenting).  I  think  this  judgment  should  be 
reversed.  I  concur  in  tlie  opinion  of  O'Brien,  J.,  but  wish  to 
add  thereto  an  additional  reason.  The  trial  court  held  that 
the  possession  and  occupation  by  the  railroad  company  of  the 
strip  of  land  in  dispute  was  not  inconsistent  with  the  existence 
of  the  lien  of  the  mortgage ;  or,  in  other  words,  that  its  occu- 
pancy and  possession  were  subject  to  the  mortgage.  In  this, 
I  think,  the  trial  court  erred.  The  records  of  the  county 
clerk's  office  disclosed  the  fact  that  the  railroad  company  held 
title  through  a  deed  executed  by  George  A.  Thomas  and  wife, 
who  were  then  the  owners,  containing  full  covenants,  includ- 
ing that  the  premises  conveyed  were  free  and  clear  of  "  all 
incumbrances  whatsoever."     This  covenant  is  to  the  effect 
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tliat  the  lien  of  the  mortgage  had  ceased  to  exist  so  far  as  the 
strip  of  land  in  question  was  concerned,  and  the  possession  and 
occupation  of  the  railroad  company  thereunder  would  be 
inconsistent  with  the  presumption  that  it  held  subject  to  the 
mortgage.  This,  I  think,  accompanied  with  the  exclusive 
and  notorious  occupation  and  possession  by  the  railroad  com- 
pany, of  which  the  plaintiff  had  notice  at  the  time  he  pur- 
chased the  mortgage,  was  sufBcient  to  put  him  upon  inquiry 
with  reference  to  the  rights  of  the  railroad  company,  and  dis- 
tinguishes this  case  from  that  of  Brlygs  v.   Tlwinpaon  (86 

• 

Hun,  607),  upon  which  tlie  trial  court  based  its  decision. 

CuLLEN,  Ch.  J.,  Vann  and  Werner,  JJ.,  concur  with 
Gray,  J. ;  Bartlett,  J.,  concurs  with  O'Brien  and  Haight, 
JJ. 

Judgment  affirmed. 


Isaac  C.  King,  Respondent,  v.  The  Village  of  Fort  Ann, 

Appellant. 

Highways  —  Negligence  —  When  Village  Is  Not  Liable  for 
Injuries  Caused  bt  Tkavbler  Driting  into  Hole  ln  Ditch  Along 
Well-graded  Highway  op  Reasonable  Width.  Where  the  roadway, 
or  traveled  part,  of  a  country  road,  or  highway,  running  through  a  small 
incorporated  village,  is  about  eighteen  feet  wide,  well  graded  and  in  good 
condition,  with  a  grass  plot  six  or  seven  feet  wide  between  the  edge  of 
the  roadway  and  a  ditch  running  parallel  therewith  for  the  purpose  of 
carrying  off  water,  the  village  is  not  liable  for  injuries  sustained  by  a 
traveler  driving,  upon  a  dark  night,  into  a  hole  in  such  ditch  caused  by 
a  drain  discharging  water  into  it,  since  a  municipality  is  not  liable  for 
all  accidents  occurring  in  consequence  of  the  voluntary  act,  or  mistake, 
of  a  traveler  in  leaving  that  part  of  a  highway  which,  to  a  reasonable 
width,  has  been  graded  or  prepared  for  use,  to  travel  upon  a  part  not 
intended  for  use. 

King  v.  Village  of  Fort  Ann,  90  App.  Div.  617,  reversed. 

(Argued  January  27,  1905;  decided  February  21,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Janu- 
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ary  19, 1904,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new 
trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Janus  IL  Bain  for  appellant.  Tlie  plaintiff  has  failed  to 
establish  a  cause  of  action  against  the  defendant,  and  the 
motion  for  nonsuit  made  by  defendant  should  have  been 
granted,  and  also  the  motion  for  a  new  trial  should  have  been 
granted.  {She'pherdson  v.  Coleraiti,^  13  Mete.  55  ;  Ilmoard  v. 
No.  Bridge toai€i\  16  Pick.  189;  Keith  v.  Easton-^  2  Allen, 
553  ;  Kellogg  v.  Northampton^  4  Gray,  65  ;  Smith  v.  Wendell^ 
7  Cush.  498 ;  Dickey  v.  M\  T,  Co.,  46  Me.  483  ;  Ireland  v.  O. 
H.  i&  S.  P,  B,  Co,,  13  N.  Y.  531 ;  Lane  v.  Town  of  Hancock, 
142  N.  Y.  510 ;  IluUell  v.  City  of  Yonkers,  104  K.  Y.  434 ; 
Grant  v.  Town  of  J^nfi^ld,  1 1  App.  Div.  358.) 

Frank  Talbot  for  respondent.  The  jury  had  a  right  to 
find  that  the  defendant  had  failed  to  discharge  its  duty  of 
keeping  its  streets  in  a  reasonably  safe  condition  for  public 
travel.  {Do7*n  v.  Town  of  Oyster  Bay,  84  Ilun,  510  ;  158 
N.  Y.  731 ;  Hyatt  v.  Trustees  of  Rmidout,  44  Barb.  385  ; 
Monk  V.  Tywn  of  New  Utrecht,  104  N.  Y.  552  ;  TF.  /.  B.  Co. 
v.  Barrett,  12  N.  Y.  S.  R.  194, 197  ;  Fay  v.  Town  of  Lindley, 
33  N.  Y.  S.  R.  539 ;  Turner  v.  City  of  Newhurg,  109  N.  Y. 
301  ;  Beltz  v.  City  of  Yonkers,  148  N.  Y.  67  ;  Jeiohurst  v. 
City  of  Syracuse,  108  N.  Y.  303  ;  Sweet  v.  City  of  Pough- 
heepsie,  97  App.  Div.  82;  Warner  v.  Vil.  of  Randolph,  18 
App.  Div.  458  ;  Maxim  v.  Town  of  Champion,  50  Hun,  88  ; 
119  N.  Y.  626.)  None  of  defendant's  exceptions  based  upon 
the  charge  of  the  court  present  reversible  error.  (Pool  v.  M. 
S.  Ry.  Co.,  83  App.  Div.  235  ;  N.  M.  Z.  Ins.  Co.  v.  M.  Nat. 
Bank,  122  U.  S.  501 ;  R.  G.  W.  R.  Co.  v.  Leak,  163  U.  S. 
280 ;  T,  cfe  P.  R.  Co.  v.  Cody,  166  U.  S.  606 ;  Ilolhrook  v. 
N.  db  S.  R.  It.  Co.,  12  N.  Y.  236 ;  Moody  v.  Osgood,  54 
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N.  Y.  488  ;  Morehouse  v.  Teager^  71  N.  Y .  594 ;  Rexter  v. 
Stqrin,  73  N.  Y.  601 ;  Dunn  v.  Hornbeck,  72  N.  Y.  80 ; 
Co7iley  V.  Meeker,  85  N.  Y.  618.) 

O'Brien,  J.  The  plaintiff  recovered  a  small  verdict  against 
the  defendant  for  personal  injuries  which  he  received  on  Sep- 
tember 27th,  1903,  while  driving  along  one  of  the  streets  of 
the  defendant  in  a  westerly  direction  to  the  home  of  a  friend 
who  lived  some  distance  beyond.  Tlie  night  was  dark  and  the 
plaintiflE  was  driving  a  team,  consisting  of  two  horses,  and  a 
wagon.  The  plaintiff  was  engaged  in  the  business  of  ped- 
dling gloves  through  the  country  in  that  vicinity. 

The  decision  of  the  court  below  was  not  unanimous  and  so 
this  court  is  at  liberty  to  review  not  only  the  exceptions  taken 
at  the  trial,  but  the  question  whether  the  verdict  is  supported 
by  any  evidence.  The  defendant  is  a  village  corporation 
having  a  population  of  about  four  hundred  and  fifty  people. 
While  the  highway  in  question  and  upon  which  the  accident 
occurred  is  within  the  corporate  limits  of  the  village,  it  was 
practically  nothing  but  a  country*  road.  It  had  four  houses 
on  one  side  of  it  and  five  on  the  other.  At  the  point  in  ques- 
tion the  roadway  is  in  good  condition,  the  traveled  portion 
being  about  eighteen  feet  wide  and  well  graded.  Between 
the  graded  part  of  the  road  and  the  ditch  or  gutter  where  the 
accident  occurred  there  is  a  plot  of  grass  from  six  to  seven 
and  a  half  feet  wide.  It  appeared  that  the  plaintiff^s  team 
left  the  traveled  part  of  the  road  and  was  proceeding  upon 
the  side  of  the  road  where  there  was  a  ditch,  and  about  one 
hundred  feet  from  the  point  where  it  left  the  roadway  one  of 
the  fore  wheels  of  the  plaintiff's  wagon  dropped  into  a  gutter, 
ditch  or  hole  on  the  side  of  the  road.  It  seems  that  in  the 
ditch  or  side  of  the  road  where  the  plaintiff  drove  his  team 
there  was  a  hole,  which  the  witnesses  describe  as  about  thirty- 
four  inches  deep,  into  which  one  of  the  wagon  wheels  ran. 
The  plaintiff  was  thrown  out  of  the  wagon  and  sustained 
injuries  which,  though  not  permanent,  were  substantial.  On 
each  side  of  the  highway  where  the  accident  occurred  were 
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farms,  and  along  the  soutli  side  a  rural  cemetery,  and  the  acci- 
dent occurred  opposite  the  cemetery. 

The  evidence  tended  to  show  that  the  ditch  and  the  hole, 
into  which  the  wheel  of  the  plaintiffs  wagon  ran,  was  caused 
by  the  fact  that,  at  that  point  there  was  a  dizain  and  sewer 
from  which  water  was  discharged  and  carried  oflE  farther  on 
through  the  ditch.  The  evidence  showed  that  in  the  con- 
struction of  higliways  in  the  country  places  it  is  necessary  to 
provide  ditches  or  drains  upon  the  sides  of  the  highways,  and 
that  the  highway  in  question  was  so  constructed. 

At  the  close  of  the  plaintiffs  case  the  defendant  moved  for 
a  nonsuit,  upon  the  ground  that  the  plaintiff  had  failed  to 
prove  a  cause  of  action,  or  to  show  that  the  defendant  was 
guilty  of  negligence,  or  that  the  plaintiff  was  not  guHty  of 
contributory  negligence,  and  on  other  grounds.  The  motion 
was  denied,  and  the  defendant  excepted.  This  motion  was 
renewed  at  the  close  of  the  whole  case  and  denied,  to  which 
an  exception  was  taken,  and  the  court  submitted  the  case  to 
the  jury.  There  is  no  dispute  about  the  fact  that  the  road- 
way itself  was  perfectly  safe  and  in  good  condition,  and  if  the 
defendant  is  to  be  held  liable  it  must  be  upon  the  theory  that 
it  was  its  duty  not  only  to  keep  the  roadway  in  good  condition, 
but  also  the  whole  space  between  the  lines  of  the  highway. 
In  other  words,  it  W6is  bound  to  see  to  it  that  there  were  no 
ditches,  holes  or  other  obstructions  on  either  side  of  the  road- 
way. There  is  no  dispute  about  the  fact  that  the  accident 
occurred  in  consequence  of  the  plaintiff's  act  in  leaving  the 
traveled  road  and  allowing  his  team  to  travel  for  one  hundred 
feet  upon  the  side  of  the  road  when  he  came  in  contact  with 
the  ditch  and  the  hole  into  which  one  of  the  wheels  of  his 
wagon  ran.  The  question  is  whether  the  officers  of  the 
defendant,  in  the  exercise  of  ordinary  care,  were  bound  to 
anticipate  and  guard  against  such  an  accident  as  this.  If  so, 
there  are  very  few  country  roads  that  can  be  held  to  be  rea- 
sonably safe,  since  the  traveler  who  leaves  the  roadway  arid 
uses  the  side  of  the  road  where  ditches  and  gutters  are  prop- 
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erly  constructed  may  be  permitted  to  recover  for  personal 
injuries  resulting  from  the  situation. 

In  Irela7id  v.  Oswego,  II,  &  S.  P.  R.  Co,  (13  N.  Y.  526, 
531)  this  court  said:  "It  is  unquestionably  true  that  neither 
the  highway  officer  of  the  towns  or  the  directors  of  plank 
road  companies  are  required  to  grade  the  whole  space  within 
the  limits  of  the  highway,  so  that  a  traveler  can  safely  drive  his 
carriage  over  every  part  of  it.  In  ordinary  cases,  if  they  pro- 
vide a  pathway  for  carriages  of  suitable  width,  and  so  define 
it  as  that  tliero  shall  be  no  reasonable  danger  of  its  being  mis- 
taken, they  will  not  be  in  fault  if  a  traveler  chooses  to  try  and 
experiment  upon  the  pail;  which  is  not  thus  prepared  for 
traveling."  It  appears  to  us  that  in  the  case  at  bar  the  defend- 
ant inet  and  performed  all  the  duties  that  it  owed  to  the  pub- 
lic, within  the  principle  of  the  rule  thus  stated. 

Tlie  evidence  does  not  show  why,  or  for  what  reason,,  the 
plaintiff  allowed  his  team  to  leave  the  roadway,  which  was 
perfectly  safe,  and  proceed  upon  the  side  of  the  road  which 
was  not  safe.  Doubtless,  it  was  a  mistake  on  his  part,  due, 
possibly,  to  the  darkness  of  the  night,  but  it  was  a  mistake 
which  the  defendants'  officers  were  not  bound  to  anticipate  or 
guard  against.  It  is  one  of  those  unfortunate  accidents  that 
frequently  happen  upon  country  highways  to  travelers  in  the 
night ;  but  to  hold  that  the  town  or  the  village,  or  the  public 
authorities,  are  to  be  held  responsible  in  pecuniary  damages 
for  such  an  accident  would  impose  upon  them  a  burden  quite 
serious,  if  not  absolutely  unjust.  The  limit  of  duty  on  the 
part  of  a  town  or  village  with  regard  to  the  condition  of  its 
highways  falls  far  short  of  making  them  in  all  respects  abso- 
lutely safe  under  all  circumstances,  even  for  those  who  use 
them  properly.  {Lane  v.  Town  of  Hancock,  142  N.  Y.  510, 
516 ;  Iliibbell  v.  City  of  Yonkera,  104  N.  Y.  434.)  The  drain, 
ditch  or  gutter  where  the  accident  happened  was  separated 
from  the  roadway  by  a  space  of  between  six  and  seven  and  a 
half  feet  wide.  There  was  a  grass  plot  between  the  ditch  and 
the  roadway,  and  a  good  traveled  track  eighteen  feet  wide  in 
perfect  condition,  so  that,  as  we  think,  danger  was  not  reason- 


1905.]  King  v.  Village"  of  Fort  Ann.  501 


N.  Y.  Rep.]  Opinion  of  the  Court,  per  O'Brien,  J. 


ably  to  be  expected.  According  to  common  experience  no 
accident  of  the  kind  that  befell  tlie  plaintiff  was  liable  to 
happen,  and  the  evidence  showed  that  no  accident  of  this 
diameter  had  ever  happened  there  before.  It  is  in  general 
the  duty  of  a  traveler  to  remain  in  the  traveled  track  of  the 
road  or  that  part  of  the  highway  which,  to  a  reasonable 
widtli,  has  been  graded  or  prepared  for  that  purpose,  and  if 
he  voluntarily  deviates  from  the  roadway  thus  prepared  and 
meets  with  an  accident  from  some  cause  outside  of  the  trav- 
eled track  the  municipality  ought  not  to  be  responsible  for 
any  damage  or  injury  he  may  thus  sustain.  If  the  law  were 
otherwise  it  would  follow  tliat  a  municipality  would  be  liable 
for  all  accidents  occurring  in  consequence  of  the*voluntary 
act  or  mistake  of  a  traveler  in  leaving  the  roadway  to  travel 
upon  that  part  not  intended  for  his  use. 

The  defendant's  counsel  requested  the  court  to  charge  the 
jury  as  follows : 

(1)  "  If  you  find  that  the  village  of  Fort  Ann  graded  and 
made  safe  for  travel  a  roadway  for  carriages,  of  suitable 
width  and  so  defined  that  there  should  be  no  risk  or  danger  of 
mistaking  it,  then  the  defendant  is  not  liable  for  plaintiff's 
injury." 

(2)  That  if  the  defendant  "  constructed  a  traveled  track  of 
sufficient  width  and  kept  it  safe,  it  is  not  liable  for  anything 
outside  of  the  track  into  which  the  plaintiff  strayed  without 
necessity." 

(3)  That  if  the  jury  "  find  that  the  highway  in  question 
had  been  maintained  in  a  manner  similar  to  that  of  the  other 
public  highways  in  adjoining  country  places,  and  with  a  road- 
way suitable  for  use  by  carriages,  and  was  not  unsafe  or 
unsuitable  for  travel,  then  they  should  find  for  the  defend- 
ant." The  court  refused  to  charge  any  of  these  requests  and 
the  defendant's  counsel  took  an  exception  Jo  the  refusal  to 
charge  each  proposition. 

We  think  that  the  defendant  was  entitled  to  have  at  least 
the  first  proposition  charged.  It  was,  as  we  think,  a  correct 
statement  of  the  rule  of  law  governing  the  duties  and  li'abil- 
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ities  vif 'the  defendant  with  respect  to  the  highway,  and  the 
refusal  to  charge  it  left  the  jury  without  any  clear  guide  in 
that  respect.  It  is  not  necessary  to  deal  with  the  exceptions 
taken  to  the  refusal  to  charge  the  other  two  requests  or  with 
the  exceptions  that  were  taken  in  the  progress  of  the  trial. 

The  judgment  should  be  reversed  and  a  new  trial  giunted, 
with  costs  to  abide  the  event. 

CuLLENj  Ch.  J.,  Gray  and  Haight,  JJ.,  concur;  Bart- 
LETF,  J.,  concurs  in  result ;  Vann,  J.,  dissents  ;  Werner,  J., 
absent. 

Judgment  reversed,  etc. 
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OF 


Decisions  Rendered  Durixg  the  Period  Embraced  in 

THIS  Volume, 


Sabah  J.  Lent,  as  Executrix  of  Adelaide  V.  Lent,  Deceased, 
Appellant,  v,  William  H.  Farnsworth,  Kespoudent. 

Lent  V.  Farnsworth,  94  App.  Div.  99,  affirmed. 
(Argued  November  16,  1904;  decided  December  6,  1904.) 

Appeal,  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourtli  judicial  department,  entered  May 
10,  1904,  which  reversed  an  order  of  Special  Terra  denying 
a  motion  for  an  order  directing  the  cancellation  of  record  of 
a  judgment  in  favor  of  plaintiiFs  intestate  and  against  the 
defendant  upon  the  ground  of  its  discharge  by  a  decree  in 
bankruptcy,  and  granted  such  motion. 

Alfred  W.  Gray  for  appellant. 

Nathaniel  W.  Norton  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.    J.,    Gray,    O'Brien,    Bartlett 
Haight,  Vann  and  Werner,  JJ. 


The  Farmers'  Loan  and  Trust  Company,  as  Trustee, 
Respondent,  v.  The  New  York  and  Northern  Railway 
Company  et  al.,  Defendants,  and  Artemas  H.  Holmes 
et  al..  Appellants. 

Farmers'  L.  d  T.  Cj.  v.  J^.  T.  d  Northern  By.  Co.,  95  App.  Div.  622, 
affirmed. 
(Argued  November  16,  1904;  decided  December  6,  1904.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  tlie  Supreme  Court  in  the  second  judicial  depart- 
ment, entered   June    17,  1904:,  which   affirmed   an  order  of 


504  MEMORANDA. 

Special  Term  denying  a  motion  for  leave  to  serve  a  supple- 
mental answer  and  to  bring  in  new  parties  defendant. 

The  following  (juestions  were  certified  : 

"  First.  Were  the  moving  defendants  entitled,  as  a  matter 
of  law  or  of  strict  right,  to  make  and  serve  a  supplemental 
pleading  —  an  answer  herein,  as  applied  for  by  them? 

^^  Second.  Were  the  moving  defendants  entitled,  as  a  matter 
of  law  or  of  strict  right,  to  bring  in  new  parties  defendant,  as 
applied  for  and  asked  by  them  ? " 

Artemus  II.  Holmes  and  Nathaniel  A.  Elsbery  for 
appellants. 

James  F.  Iloran  and  Thomas  Thach-er  for  respondent. 

Order  affirmed,  with  costs ;  questions  certified  answered  in 
the  negative;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  O'Brien,  Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  William  F. 
Boyle,  Appellant,  v.  Francis  V.  Greene,  as  Police  Com- 
missioner of  the  City  of  New  York,  Respondent. 

People  ex  rel.  Boyle  v.  Greene,  87  App.  Div.  421,  affirmed. 
(Argued  November  16,  1904;  decided  December  6,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  19, 1903,  which  reversed  an  order  of  Special  Terra 
granting  a  motion  for  a  peremptory  writ  of  mandamus  to 
compel  the  defendant  to  grade  the  relator  as  detective-ser- 
2:eant  in  the  police  force  of  the  city  of  New  York  and  denied 
such  motion. 

Ili/acuithe  liingrose  for  appellant. 

John  J.  Delani/y  Corporation  Counsel  ( Theodore  Connoly 
and  Terence  Farley  of  counsel),  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,    Ch.    J.,    Gray,    O'Brien,    Bartlett, 
Haigut,  Vann  and  Werner,  JJ. 
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TiJE  People  of  the  State  of  New  York  ex  rel.  Joseph 
ZuHR,  Aj)i)ellant,  v.  Francis  V.  Greene,  as  Police  Com- 
missioner of  the  City  of  New  York,  Respondent. 

People  ex  rel.  ZiiJir  v.  Greetic,  915  App.  Div.  6*35,  affirmed. 
(Submitted  November  16,  1904;  decided  December  6,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  tlie 
Supreme  Court  in  the  first  judicial  department,  entered 
June  15,  1904,  wliich  dismissed  a  writ  of  certiorari  and 
affirmed  the  proceedings  of  the  defendant  in  dismissing  the 
relator  from  the  police  force  of  the  city  of  New  York. 

Jainea  W,  liidgway  and  Thomas  Kelhy  for  appellant. 

John  J,  Delany^  Corporation  Counsel  {Theodore  Connoly 
and  Thomas  F.  Noonan  of  counsel),  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.   J.,    Gray,    O'Brien,    BARTLErr, 
Haight,  Vann  and  Werner,  JJ. 


In  the  Matter  of  the  Application  of  Alfred  R.  Goslin, 
Respondent,  to  Punish  H.  James  Alexander,  Appellant, 
and  Another,  for  Contempt. 

Matter  of  Ooslin,  95  App,  Div.  407,  affirmed. 

(Argued  November  16,  1904;  decided  December  6,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 

^  Supreme  Court  in  the  first  judicial  department,  entered  June 

23,  1904,  which  affirmed  an  order  of  Special  Term  adjudging 

the  appellant  herein  guilty  of  contempt  of  court  and  punishing 

him  therefor. 

Isaac  L.  Miller  for  appellant. 

William  J.  Lippmann  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:   Clllen,    Ch.    J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Yann  and  Werner,  JJ. 
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The  People  of  the  State  of  New  York  ex  rel.  George 
DuRAND-RuEL,  Appellant,  v.  James  L.  Wells  et  al.,  as 
Commissioners  of  Taxes  and  Assessments  of  the  City  of 
New  York,  Respondents. 

People  ex  rel.  Durand-Rud  v.  Wells,  02  App.  Div.  622,  affirmed. 
(Argued  November  16,  1904;  decided  December  6,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  April 
6,  1904,  which  affirmed  an  order  of  Special  Term  confirming 
an  assessment  for  taxation  upon  the  capital  of  the  relator,  a 
non-resident,  invested  in  business  in  this  state. 

Frederic  li.  Coudert  and  Charles  A,  Cordon  for  appellant. 

John  J,  Delany^  Corporation  Counsel  {George  S,  Coleman 
and  Curtis  A.  Peters  of  counsel),  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.   J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  Archibald 
Robinson,  Appellant,  v.  Thomas  Sturois,  Fire  Commis- 
sioner of  the  City  of  New  York,  Respondent. 

People  ex  rel,  Robinson  v.  Sturgis,  90  App.  Div.  606,  appeal  dismissed. 
(Argued  November  16,  1904;  decided  December  6, 1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  first  judicial  department,  entered 
January  15,  1904,  which  affirmed  an  order  of  Special  Terra 
denying  a  motion  for  a  peremptory  writ  of  mandamus  to  com- 
pel defendant  to  restore  the  relator  to  duty  in  the  fire  depart- 
ment of  the  citv  of  New  York. 

Anthony  J.  Griffi^n  and  Williarn  W.  Goodrich  for  appellant. 

John  J,  Delani/y  Carparation  Counsel  {Theodore  Co^inoly 
and  W.  B,  Crowell  of  counsel),  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur:     Ccllen,   Ch.   J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  J  J. 
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James  R.  F.  Kelly  et  al.,  Appellants,  v.  The  City  of  New 

York,  Respondent. 

Kelly  V.  dtp  of  New  York,  87  App,  Div.  299,  affirmed. 
(Argued  November  17,  1904;  decided  December  6,  1904.) 

Appeal  from  a  judgment,  entered  November  19,  1903, 
upon  an  order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  first  judicial  department,  overruling  plaintiffs' 
exceptions,  ordered  to  be  heard  in  the  first  instance  by'the 
Appellate  Division,  and  directing  a  dismissal  of  the  complaint. 

Louis  Marshall  for  appellants. 

John  J.  Delanyy  Corporation  Coimsel  {Theodore  Connoly 
of  counsel),  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:     Cullen,    Ch.    J.,   Gray,   O'Brien,   Bartlett, 
Haight  and  Vann,  JJ.     Absent :  Werner,  J. 


The    City    of    New    York,   Respondent,    v.   Milford    B. 

Streeter,  Appellant. 

City  of  New  York  v.  Streeter,  91  App.  Div.  206,  affirmed. 
(Argued  November  18,  1904;  decided  December  6,  1904.) 

Ofpicers — Presumption  op  Regularity  op  Official  Acts.  Where 
a  municipal  charter  provides  for  specific  cases  in  which  the  vice-chairman 
of  the  council  may  perform  the  duties  of  the  president,  the  presumption 
of  the  regularity  of  a  warrant  signed  by  the  former  and  issued  to  the 
receiver  of  taxes  will  obtain,  and  his  signature  will  be  presumed  to 
have  been  necessitated  by  one  of  the  causes  stated. 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
2,  1904,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  at  a  Trial  Term  without  a  jury. 

Joseph  A.  Burr^  for  appellant. 

John  «/.  Delany^  Coriwratloih  Counsel  {Theodore  Connoly 
of  counsel),  for  respondent. 
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Gray,  J.  The  judgment  appealed  from  should  be  affirmed, 
with  costs.  The  views  expressed  in  the  case  of  tins  plaintiff 
against  Matthews  (180  N.  Y.  41)  apply,  mainly.  The  unani- 
mous affirmance  concludes  us  upon  all  questions  raised  as  to  the 
sufficiency  of  the  evidence  and  the  objection  to  the  warrant  to 
the. receiver  of  taxes,  that  it  was  signed  by  the  vice-chairman 
of  the  council  and  not  by  the  president  of  the  council,  is  with- 
out force.  The  charter  provided  that  the  vice-chairman  of  the 
council  should  perform  the  duties  of  the  president,  when  the  lat- 
ter was  sick,  or  absent,  or  under  suspension,  or  was  acting  as 
mayor,  or  when  a  vacancy  existed.  (§  23  of  charter  of  1897.) 
The  presumption  of  regularity  obtains,  in  support  of  the 
official  proceedings,  and  the  signature  of  the  vice-chairman 
upon  the  warrant  will  be  presumed  to  have  been  necessitated 
by  one  of  the  causes  stated. 

CcLLEN,  Ch.  J.,  O'Brien,  Bartlett,  Haight,  Vann  and 
Werner,  JJ.,  concur. 

Judgment  affirmed. 

Leavitt  J.  Hunt,  as  Trustee  in  Bankruptcy  of  the  Estate  of 
Robert  A.  Osborn,  Appellant,  v.  Charles  S.  Osborn  et  al., 
Respondents. 

Hunt  V.  Osborn,  86  App.  Div.  464,  affirmed. 

(Argued  November  22,  1904;  decided  December  6,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
July  24,  1903,  affirming  a  judgment  in  favor  of  the  defend- 
ants entered  upon  the  report  of  a  referee. 

Henry  W.  Jeasvp  and  William  D.  Gaillard  for  appellant. 

Willianh  B.  Daveniwrt^  A,  A.  Gardner  and  William  G. 
Cooke  for  respondents. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:    ('ullkn,    Cli.    J.,    Gray,    O'Brien,    Bartlett, 
IIai(;ht  and  Vann,  J  J.     Absent :  Werner,  J. 
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Theodore  S.  Miller,  as  a  Director  of  Hondur-American 
Cattle,  Agricultural  and  Colonization  Company,  Appel- 
lant, uJosi  ah  QuiNcy,  Respondent,  Impleaded  with  Others. 

(Submitted  November  28,  1904  ;  decided  December  6,  1904.) 

Motion  to  amend  remittitur.     (See  179  N.  Y.  29-1:.) 

Motion  granted  and  remittitur  amended  by  adding  to  the 
ordinary  part  thereof  tlie  following  words,  "  with  leave  to 
the  demurring  defendant  to  answ^er  on  jmyment  of  costs/' 


In  the  Matter  of  the  Accounting  of  William  G.  Tracy 
et  al.,  as  Executors  of  and  Trustees  under  the  Will  of 
George  N.  Kennedy,  Deceased,  Appellants. 

Syracuse  University  et  al.,  Appellants. 
(Submitted  December  5,  1904  ;  decided  December  6,  1904.) 

Motion  to  amend  remittitur.     (See  179  X.  Y.  501.) 

Motion  granted,  so  as  to  allow  a  bill  of  costs  in  the  Court  of 
Appeals  and  in  the  Appellate  Division  to  Oliver  D.  Burden, 
as  special  guardian,  and  as  to  allowing  a  bill  of  costs  to  Wil- 
liam S.  Turner,  denied,  w^ithout  costs. 


Patrick  Connors,  as  Administrator  of  the  Estate  of  William 
Connors,  Deceased,  Respondent,  v.  The  Great  Northern 
Elevator  Company,  Appellant. 

Cannors  v.  Oreat  Northern  Elevator  Co.,  90  App.  Dlv.  311,  affirmed. 
(Argued  November  28,  1904;  decided  December  18,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  14,  1904,  reversing  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
a  Trial  Term  and  f^ranting  a  new  trial. 
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FranJc  Gibbons  ^nd  Ilarrt/  A.  Talbot  for  appellant. 
Daniel  J,  Ilanley  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  plaintiff 
on  the  stipulation,  with  costs  ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  O'Brien,  Baetlett,  Haioht, 
Martin  and  Vann,  JJ.     Not  voting :  Gray,  J. 


Wales  Chamberlain,  as  Administrator  of  the  Estate  of 
Albert  O.  Benjamin,  Deceased,  Eespondent,  v.  The 
Olean  Street  Railway  Company,  Appellant. 

Benjamin  y.  Olean  Street  Ry.  Co.,  90  App.  Div.  611,  affirmed. 
(Argued  November  28,  1904;  decided  December  13,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  28,  1904,  affirming  a  judgment  in  favor  of  plaintifi 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Fred  L.  Eaton  for  appellant. 

M,  B.  Jewell  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur :    Cullen,   Ch.    J.,   Gray,    O'Brien,    Bartlett, 
Haiqht,  Martin  and  Vann,  JJ. 


The  People  of  the  State  of  New  York,  Kespondent,  v. 

Henry  C.  Hibbe,  Appellant. 

People  V.  Hihhe,  94  App.  Div.  620,  affirmed. 

(Argued  November  28,  1904;  decided  December  18,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial*  department,  entered  June 
1,  1904-,  which  affirmed  a  judgment  of  the  Court  of 'General 
Sessions  in  the  county  of  Xew  York  rendered  upon  a  verdict 
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convicting  the  defendant  of  the  crime  of  manslaughter  in  the 
firet  degree. 

Lewis  Stuyvesant  Chanter  for  appellant. 

Williain  Travers  Jeroine^  Disti^t  Attorney  {Howard  S. 
Gans  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed ;  no  opinion. 
Concur:    Cullen,   Ch.   J.,  Gray,   Haioht,   Martin  and 
Vann,  J  J.     Not  voting:  O'Brien  and  Bartlett,  J  J. 


/ 
Carrie  Sutter,  as  Administratrix  of  the  Estate  of  George 

F.  Sutter,  Deceased,  Bespondent,  v.  The  New  York  Cen- 
tral AND  Hudson  River  Railroad  Company,  Appellant. 

Sutter  V.  N.  T.  O.  <fe  E.  B.  E.  R.  Co.,  88  N.  Y.  620,  affirmed. 
(Argued  November  29.  1904;  decided  December  18,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  2,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Leroy  B.  Williams  for  appellant. 

James  E.  Newell  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 

Concur :  O'Brien,  Bartlett,  Martin  and  Vann,  JJ.  Dis- 
senting: Cullen,  Ch.  J.,  and  Haioht,  J.  Not  sitting: 
Gray,  J. 

The  People  of  the  State  of  New  York,  Eespondent,  v. 

Lawrence  Summerfield,  Appellant. 

People  V.  Sumrnei'field,  96  App.  Div.  636,  affirmed.  . 
(Argued  November  29,  1904;  decided  December  13,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
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18,  1904,  which  affirmed  a  judgment  rendered  at  a  Trial 
Term  upon  a  verdict  convicting  the  defendant  of  the  crime  of 
grand  larceny  in  the  first  degree. 

David  B.  ITill  and  Ma;jp  D.  Sfexier  for  appellant. 

William-  T ravers  Jeranie^  District  Attoi^ney  {Robert  C. 
Taylor  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed  ;  no  opinion. 
Concur :    Cullen,    Ch.  J.,    Gray,    O'Brien,    Baktlett, 
Haioht,  Martin  and  Vann,  JJ. 


Anna  P.  Rettagliata,  as  Administratrix  of  the  Estate  of 
PiETRo  Rettagliata,  Deceased,  Appellant,  v,  Thomas  J. 
IIayward  et  al..  Respondents. 

» 

(Submitted  December  5,  19(H;  decided  December  13,  1904.) 

Motion  for  reargument.     (See  179  N.  Y.  586.) 
Gilbert  Ray  Hawes  and  John  E,  Judge  for  motion. 
Josejph  N,  Tattle^  opposed. 

Cullen,  Ch.  J.  In  disposing  of  this  case  we  did  not  over- 
look our  decision  in  the  case  of  Gmaehle  v.  Rosenbei^g  (178 
N.  Y.  147).  where  we  held  that  the  Emplojei-s'  Liability  Act 
(Ch.  600,  Laws  1902)  did  not  render  it  necessary  that  tlie 
employee  should  give  the  notice  of  the  accident  required  b}" 
the  statute  where  he  sought  to  enforce  only  a  common-law  lia- 
bility. Li  the  present  case  we  think  any  liability  that  may 
have  accrued  must  be  wholly  based  upon  the  statute. 

There  was  no  defect  in  the  method  adopted  of  lowering 
the  tank  bottom  by  jack  screws,  or  if  there  were  such  defect, 
it  was  not  the  proximate  cause  of  the  accident.  The  difficulty 
occurred  when  in  the  course  of  lowering  the  bottom  by  these 
screws  the  plate  assumed  a  cant  or  slant.  Thereupon  Mur|)hy, 
the  foreman,  sent  the  deceased  to  place  blocks  underneath  the 
plate.     Here,  if  at  all,  was  the  negligence  of  Murphj'.     The 
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plan  adopted  by  defendants  did  not  contemplate  the  presence 
of  any  workmen  beneath  the  tank  bottom.  Murphy  was  not 
the  alter  ego  of  the  master,  but  merely  a  foreman  or  superin- 
tendent, for  whose  negligence,  apart  from  any  statute,  the 
defendants  —  under  a  line  of  authorities  in  tliis  court,  of 
whicli  Lokigldin  w  State  of  N,  Y.  (105  N.  Y.  159)  may  be 
cited  as  a  sample —  were  not  liable. 

The  motion  for  a  reargument  should  be  denied,  with  ten 
dollars  costs. 

Gkay,  BARTLErr,  Haight,  Martin,Vann  and  Werner,  JJ., 
concur. 

Motion  denied. 

The  People  of  the  State  of  New  York,  Respondent,  v. 
Walter  D.  Valentine  et  al..  Appellants. 

People  V.  Valentine,  90  App.  Div.  606,  affirmed. 
(Arguwl  November  30,  1904;  decided  December  16,  1904.) 

Appeal  from  an  order  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
January  12, 1904,  which  affirmed  judgments  of  the  Court  of 
General  Sessions  in  the  county  of  New  York  rendered  upon 
a  verdict  convicting  the  defendants  of  petit  larceny. 

A.8a  Bird  Gardiner  and  James  P.  Cf*  Connor  for  appellants. 

William  Tracers  Jeroine,  District  Attorjiey  {Howard  S. 
Gans  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed  ;  no  opinion. 
Concur:    Cullen,    Ch.  J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Martin  and  Vann,  JJ. 


Edward  Cooper  et  al.,  as  Executors  of  and  Trustees  under 
the  Will  of  Peter  Cooper,  Deceased,  Respondents,  v.  The 
Manhattan  Railway  Company,  Appellant. 

Cooper  V.  yfanhattan  Ry.  Co.,  93  App.  Div.  612,  affirmed. 
(Argued  December  1,  1904;  decided  December  16,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 

Supreme  Court  in  the  tirst  judicial  department,  entered  April 
33 
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15,  1904,  affirming  a  judgment  in  favor  of  plaintiffs  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

SherrUl  Bdhcook^  Jvlien   T,  J) amies   and    Charles    A. 
Gardiner  for  appellant. 

William  G.  Peokham  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :    Cdllen,   Ch.   J.,    Gray,    O'Bbien,    Babtlbtt, 
Haight,  Mabtin  and  Vann,  JJ. 


AiiELiA  M.  Appel,  as  Administratrix  of  Joseph  M.  Appel, 
Deceased,  Appellant,  v.  The  JEtsa  Life  Insurance 
Company,  Bespondent. 

Appd  V.  JStna  Life  Ins,  Co.,  86  App.  Div.  88,  affirmed. 
(Argued  December  1.  1904:  decided  December  16,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
August  24,  1903,  sustaining  defendant's  exceptions,  ordered 
to  be  heard  in  the  iirst  instance  by  the  Appellate  Division, 
and  granting  a  motion  for  a  new  trial. 

Cha/rles  Vam,  Yoorhis  for  appellant. 

Charles  J.  BisseU  and  Joseph  W.  Taylor  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  defend- 
ant on  the  stipulation,  with  costs  in  all  courts ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  O'Brien,  Bartlett, 
Haioht,  Martin  and  Yann,  J  J. 
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In  the  Matter  of  the  Petition  of  Coba  Skinneb,  as  Adminis- 
tratrix of  the  Estate  of  Elbebt  D.  Pabkeb,  Deceased, 
Respondent,  to  Compel  Sabah  Fabkeb,  as  Executrix  of 
Geobge  O.  Pabkeb,  Deceased,  Appellant,  to  Account. 

Matter  of  Skinner,  81  App.  Div.  449,  affirmed. 

(Argued  December  1,  1904;  decided  December  16,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  made 
March  13,  1903,  which  reversed  a  decree  of  the  Oswego 
County  Surrogate's  Court  dismissing  the  petition  herein. 

J.  T,  McCaffrey  and  F.  E,  HcrniUton  for  appellant. 
Ed/win  e/.  Mizen  and  D,  P.  Morehouse  for  respondent. 

Order  affirmed,  without  costs,  on  the  prevailing  opinion 
below. 

Concur:  Cullen,  Ch.  J.,  Gbay,  O'Bbien,  Haight  and 
Mabtin,  JJ.  BABTLErr  and  Vann,  JJ.,  dissent  on  the 
opinion  of  Adams,  P.  J.,  below. 


Fbank  Ehbenfbied,  as  Administmtor  of  the  Estate  of 
Chables  a.  Ehbenfbied,  Deceased,  Appellant,  ^^  The 
Lackawanna  Ibon  and  Steel  Company,  Respondent. 

Ekrenfried  v.  Lackawanna  Iron  db  Steel  Co.,  89  App.  Div.  180,  affirmed. 
(Argued  December  2,  1904;  decided  December  16,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  17,  1903,  afKrming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court  at 
a  Trial  Term  and  an  order  denying  a  motion  for  a  new  trial. 

Thornaa  A,  Sullivan  for  appellant. 

Louis  L,  Babcock  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:     Cullen,    Ch.   J.,   Gbav,    CVRrikn,    Babtlett, 
Haioht,  Mabtin  and  Vann,  JJ. 
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Chables  Cyrus  Marshall,  Appellant,  v.  XJisrrrED  States 
Trust  Company  of  New  York  and  James  J.  Williams, 
Individually  and  as  Executors  of  and  Trustees  under  the 
Will  of  Mary  A.  Flanagan,  Deceased,  et  al..  Respondents. 

Marshall  v.  United  States  Trust  Co.,  93  App.  Div.  252.  revereed. 
(Argued  December  2,  1904;  decided  December  16,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  firat  judicial  department,  entered  April 
27,  1904,  upon  an  order  reversing  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  and  directing  that  the  complaint  be  dismissed. 

John  M.  Harrinyton  for  appellant. 

George  L.  Shearer  and  Edioard  W.  Sheldon  for  respondents. 

Judgment  of  Appellate  Division  reversed  and  that  of 
Special  Term  affirmed,  with  co&ts  in  all  courts,  on  opinion  of 
Scott,  J.,  in  Special  Term. 

'  Concur :  Cullen,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Mar- 
tin and  Vann,  JJ.     Dissenting :  Haight,  J. 


Joseph   C.   Hoffart,   Appellant,   v.   The   Town  of  West 

Turin,  Respondent. 

Hoffart  V.  Town  of  West  Turin,  90  App.  Div.  348,  affirmed. 
(Argued  December  2,  1904;  decided  December  Id,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered  Jan- 
uary 14,  1904,  which  reversed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial  ancl  granted  a  new  trial. 

M.  H.  Powers  and  TT.  J,  Poxoers  for  appellant. 

C,  S,  Mereneas  and  Harry  W.  Cox  for  respondent. 

Order  affirmed  and  judgment  absolute  ordered  for  defend- 
ant on  the  stipulation,  with  costs ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  O'Brien,  Bartlett, Mar- 
tin and  Vann,  JJ.    Not  voting :  Haiqht,  J. 


MEMORANDA.  51T 

JoBiAH  Taylob,  Respondent,  v.  J.  Walter  McCltmonds,  as 
Executor  of  IjOuisK.  MgClymonds,  Deceased,  Appellant. 

Ta/ylor  ▼.  MeClymond$,  92  App.  Div.  613,  appeal  dismissed. 
(Argued  December  13,  1904;  decided  December  16,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  15,  1904,  aiiirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  new  trial. 

Walter  L  McCoy  for  appellant. 

Lewis  Z.  Fawcett  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur:   Cullen,    Ch.    J.,    Gray,    O'Brien,   Bartlbtt, 
Haioht,  Vann  and  Werner,  JJ. 


Solomon  Jacobs,   Respondent,  v.  Charges  Edelson  et  al.. 

Appellants,  Impleaded  with  Others. 

Jcieob9  V.  EdeUon,  83  App.  Div.  868.  appeal  withdrawn. 
(Submitted  December  12,  1904;  decided  December  16,  1904.) 

Mo'noN  for  leave  to  withdraw  an  appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the  iirst  judicial 
department,  entered  July  13,  1903,  revereing  a  judgment  in 
favor  of  defendants  entered  upon  a  dismissal  of  the  complaint 
by  the  court  on  trial  at  Special  Term  and  granting  a  new  trial. 

The  motion  was  made  upon  the  ground  that  the  reversal 
by  the  Appellate  Division  was  upon  the  law  and  the  facts, 
and,  therefore,  not  appealable  to  the  Court  of  Appeals. 

Jesse  S,  Epstein  for  motion. 

Herman  Aaron  opposed. 

Motion  granted  upon  payment  within  ten  days  of  all  costs 
and  disbursements  in  the  Court  of  Appeals,  including  the 
argument  fee  and  ten  dollars  costs  of  this  motion.  On  fail- 
ure to  make  such  payment  within  ten  days,  tlie  motion  is 
denied,  with  ten  dollara  costs. 
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In  the  Matter  of  the  Petition  of  Emilt  J.  Hollisteb  et  aL, 
Appellants,  to  Vacate  an  Assessment. 

Thb  City  of  Rochester,  Respondent. 

MatUr  of  HoUiUer,  96  App.  Div.  501,  affirmed. 

(Argued  November  16.  1904;  decided  December  80,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
August  5,  1904,  which  affirmed  an  order  of  Special  Term 
denying  an  application  to  vacate  an  assessment  for  a  local 
improvement. 

George  D.  Reed^  John  P.  Bowman  and  John  F.  Kiniiey 
for  appellants. 

WiUiam  W.  Webb,  Corporation  Counsel  {B,  B.  Gwnnmg- 
ham  of  counsel),  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Bartlett,  Ha'ight,  Martin  and  Vann,  JJ.    Dis- 
senting :  CuLLEN,  Ch.  J.,  Gray  and  O'  Brien,  JJ. 


Pacjl  M.  Herzog,  as  Receiver  for  the  Benefit  of  Creditors  of 
Joseph  Ryan,  Appellant,  v.  Municipal  Electric  Light 
Company,  Respondent. 

Herzog  v.  Municipal  EUciric  Light  Co.y  89  App.  Div.  569,  affirmed. 
(Argued  December  5,  1904;  decided  December  80,  1904.) 

Appeal  from  a  judgment  of  the  j\ppellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
January  15,  1904,  affirming  a  judgment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint  by  the  court 
at  a  Trial  Term. 

Louis  MarahaU  and  S.  F,  Knedand  for  appellant. 

Paid  D,  Cravath  and  WiUiam  F.  Sheehan^  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Cullen,  Ch.  J.,  Gray,  O'Brien  and  Haight,  JJ. 
Dissenting:  Bartleti,  Martin  and  Vann,  J  J. 
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lficx)LAUs  Bente,  as  Administrator  of  Wilhelmina  BKin?B, 
Deceased,  Bespondeut,  v,  Metbopolitan  Stbeet  Bailwat 
Company,  Appellant. 

Bents  ▼.  Metropolitan  Street  By,  Ob.,  90  App.  Div.  218,  affirmed. 
(Argued  December  5,  1904;  decided  December  80,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 4,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Bayard  II.  Atnes  and  Henry  A,  Robinaon  for  appellant. 

Ahrann  I  Elkus^  James  G.  McEachen  and  Canrlisle  J. 
Gleason  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,   Ch.   J.,   O'Bbien,   Babtlett,  Haight, 
Mabtin  and  Vann,  J  J.     Not  sitting :  Gbay,  J. 


In  the  Matter  of  the  Application  of  James  J.  Kehoe,  Bespond- 
ent,  to  Beview  the  Determination  of  the  Boabd  of  Elec- 
tions OF  THE  City  of  New  Yobk. 

Habby  a.  Hanbuby,  Appellant. 

McUter  of  Kehoe,  97  App.  Div.  637,  appeal  dismissed. 
(Argued  December  6,  1904;  decided  December  30,  1904.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  27,  1904,  which  alBrmed  an  order  of  Special  Term 
vacating  and  setting  aside  a'  determination  of  the  board  of 
elections  of  the  city  of  New  York  refusing  to  receive  and  file 
petitioner's  certificate  of  nomination  as  candidate  of  the 
Democratic  party  for  the  office  of  state  senator  for  the  fifth 
senatorial  district,  and  directing  said  board  to  i*eceive  and  file 
said  certificate. 
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William  N,  Cofien  and  Frederick  B,  Woodruff  for 
appellant. 

Frederic  R.  Covdert  and  Luke  D.  Stapleton  for  respondent. 

Appeal  dismissed  on  authority  of  Matter  of  Norton  (158 
N.  T.  130),  without  costs. 

Concur ;  Cullen,  Ch.  J.,  Gray,  O'Brien,  .  Bartlett, 
Haight,  Martin  and  Vann,  JJ. 


Victor  Herbert,-  Respondent,   v.   The   Musical  Courier 

Company,  Appellant. 

Herbert  v.  Musical  Courier  Co.,  86  App.  Div.  627,  affirmed. 
(Argued  December  6,  1904;  decided  December  dO,  1004.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
29,  1903,  modifying,  and  affirming  as  modified,  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  affirming  an 
order  denying  a  motion  for  a  new  trial. 

Gilbert  Ray  Haioea  for  appellant. 

Thomae  J).  Adains^  Arthur  C.  Pcdiner  and  Naihan 
Burkan  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    CuLLEN,*Ch.   J.,   Gray,    O'Brien,    Bartlett, 
Haight,  Martin  and  Vann,  JJ. 


Edward    G.   Montesi,   Respondent,   v.   Press    Publishing 

Company,  Appellant. 

Manteei  v.  Pres»  Publishing  Co.,  87  App.  Div.  612,  affirmed. 
(Argued  December  8,  1904;  decided  December  30,  1004.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  6,  1903,  affirming  a  judgment  in  favor  of  plainti£E 
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entered  upon  a  verdict  and  an  order  denying  a  niotion  for  a 
new  trial. 

John  M.  Bowers  and  James  W.  Gerard  for  appellant. 

James  C,  Cropsey  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,    Cli.    J.,    Gray,   O'Bbikn,    BABTLKrr, 
Haight,  Martin  and  Vann,  JJ. 


Sarah  £.  Minshull,  liespoudent,  v.  Thomas  J.  Washburn, 

Appellant,  Impleaded  with  Another. 

WiLUAM  J.  MiNSHULL,  Respondent,  v.  Thomas  J.  Washburn, 

Appellant,  Impleaded  with  Another. 

MimhuU  V.  WaOburn,  89  App.  Div.  638.  affirmed. 
(Argued  December  8,  1904;  decided  December  80,  1904.) 

Appeals  from  judgments  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
February  17,  1904,  affirming  judgments  in  favor  of  plaintiffs 
entered  upon  verdicts  and  orders  denying  motions  for  new 
trials. 

David  Thornton  and  ThomUm  Earle  for  appellant. 

WUliam,  J,  Courtney  for  respondents. 

Judgments  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,    Ch.    J.,   Gray,   O'Brien,    Bartlett, 
Haioht,  Martin  and  Vann,  J  J. 


John  J.  Barry,  Respondent,  v.  Village  of  Port  Jkrvis, 

Appellant. 

Btivry  V.  Village  of  Port  Jervis,  08  App.  Div.  618,  affirmed. 
(Argued  December  9,  1904;  decided  December  80,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered  April 
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20,  1904,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

William  A.  ParshaU  for  appellant. 

Frank  Lyhclt  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Geay,  Bartlett,  Haight,  Mab« 
TIN  and  Vann,  J  J.     Not  voting:  O'Brien,  J. 


Louisa  Brown,  Kespondent,  v.  The  City  of  Fulton, 

Appellant. 

Br(ADn  v.  Qity  of  Fulton,  84  App.  Div.  688,  affirmed. 
(Argued  December  9,  1904;  decided  December  80,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  23,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Claude  E.  Guile^  S.  B,  Mead  and  WiUdam  S.  Hillick 
for  appellant. 

K  T.  CahiU  and  W.  II,  Kenyan  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:  Cullen,  Ch.  J.,  Gray,  Bartlett,  Haight,  Mar- 
tin and  Vann,  JJ.     Not  voting :  O'Brien,  J. 


The  People  of  the  State  of  New  York  ex  rel.  Coleridge 
A.  Hart,  Appellant,  v.  Willlam  W.  Goodrich  et  al., 
Bespondents. 

Ptople  ex  rel.  Hart  v.  Goodrich,  92  App.  Div.  445,  affirmed. 
(Argued  December  12,  1904;  decided  December  80,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  firat  judicial  department,  entered  May 
11,  1904,  which  affirmed  a  final  judgment  in  favor  of  defend- 
ants entered  upon  a  decision  of  the  court  at  Special  Term  sua- 
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taining  demarrers  to  the  complaiut  and  directing  that  it  be 
dismissed. 

Lewis  E,  Carr  and  Coleridge  A,  Hart  for  appellant. 

Joseph  A,  BurTy  Henry  W.  Goodrich  and  Henry  A,  Mon- 
fort  for  respondents. 

Judgment  affirmed,  with  costs,  on  the  opinion  of  the  Appel- 
late Division  and  that  of  the  Special  Term. 

Concur:  Cullen,  Ch.  J.,  Gkay,  O'Brien,  Bartletp, 
Haioht  and  Vann,  JJ.     Absent :  Werner,  J. 


Matilda  !ITelson,  as  Administratrix  of  the  Estate  of  £mil  E. 
Nelson,  Deceased,  Respondent,  v.  William  Young,  Appel- 
lant, Impleaded  with  Others. 

Ifel9on  V.  Toufig,  91  App.  Div.  457,  affirmed. 

(Argued  December  12,  1904;  decided  December  80,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
March  10,  1904,  affirming  a  judgment  in  favor  of  plaintiflE 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Edwin  A.  Jones  and  Harford  T.  Marshall  for  appellant. 

J,  Edward  Swanstrom  and  Conrad  Saace  Keyes  for 
respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cdllen,  CIi.  J.,  O'Brien,  Bartlett,  Haight  and 
Vann,  J  J.     Not  voting :  Gray,  J.     Absent :  Werner,  J. 


John  McNulty,  Respondent,  ^^  The  Mount  Morris  Electric 

Light  Company,  Appellant. 

McNidly  V.  MourU  Morris  Electric  Light  Co.,  87  App.  Div.  688,  affirmed. 
(Submitted  December  18,  1904;  decided  December  80,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the   first    judicial    department,  entered 
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November  30,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motiou  for  a 
new  trial. 

Samuel    A,    Beardsley    and    Hent^y    J.    Heimnetis    for 
appeflant. 

Frank  M,  Ilardenhrook  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,    Ch.   J.,   Gray,    O'Brien,    Bartlett, 
Haioht,  Vann  and  Werner,  JJ. 


Long  Island  Bottlers'  Union,  Appellant,  t*.  S.  Liebmann's 
Sons  Brewing  Company,  Respondent. 

L.  L  BoUlerB*   Union  v.  LiebTnann's  8om  Br,  Co.^  83  App.  Div.  146, 
affirmed. 
(Argued  December  18,  1904;  decided  December  80,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
June  8,  1903,  affirming  a  judgment  in  favor  of  defandant 
entered  upon  a  verdict  directed  by  the  court  and  an  order 
denying  a  motion  for  a  new  trial. 

Charles  M.  Stafford  for  appellant. 

Walter  H,  Liehnann  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:  .CuLLKN,   Ch.    J.,   Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


Hannah  J.  Culver,  Kespondent,  v.  The  City  op  Yonkebs, 

Appellant. 

Culver  V.  City  of  Tonkers,  80  App.  Div.  809,  affirmed. 
(Argued  December  14,  1904;  decided  December  80,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
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March  13,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Francis  A.  Winslmo  for.  appellant. 

James  M.  Hunt  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:     Cullen,   Ch.   J.,   Gray,    O'Brien,    Bartlett, 
Haiqht,  Vann  and  Werner,  JJ. 


OmzENs'  Permanent  Savings  and  Loan  Association,  Appel- 
lant, V,  Charles  W.  Kampe,  Respondent. 

Cittzenn*  Permanent  S.  d:  L.  Ann,  v.  Rampe,  79  A  pp.  Div.  644,  affirmed. 
(Argued  December  15,  1904;  decided  December  80,  1904.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
January  15, 1903,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Wilhir  F,  Oshorn  for  appellant. 

William  M.  Bates  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  Vann 
and  Werner,  JJ.     Absent :  Haight,  J. 


The  People  of  the  State  of  !New  York  ex  rel.  The  Provi- 
dent Savings  Life  Assurance  Society,  Appellant,  7*. 
Nathan  L.  Miller,  as  Comptroller  of  the  State  of  New 
York,  Respondent. 

(Submitted  December  12,  1904;  decided  December  30.  1904.) 

Motion  for  rearguraent.     (See  179  N.  Y.  227). 

O'Brien,  J.     There  is  nothing  in  the  opinion  in  this  case 
to  justify  the  assumption  in  the  motion  for  reargument  that 


526  MEMORANDA. 

the  tax  was  supposed  to  be  and  treated  by  the  court  as  a  prop- 
erty tax.  On  the  contrary,  it  is  plainly  stated  in  the  opinion 
that  it  is  a  franchise  tax  and  nothing  else,  fiut  a  franchise 
tax  like  a  transfer  tax  must  ultimately  rest  upon  and  affect 
property  of  some  kind  or  description.  It  cannot  be  paid  out 
of  the  franchise,  but  in  this  case  from  the  assets  or  business 
of  the  corporation.  We  may  properly  call  the  tax  a  franchise 
tax,  but  whatever  name  is  given  to  it  the  burden  is  to  be 
borne  by  the  assets  or  business  of  the  corporation.  What 
business  ?  Is  it  the  business  transacted  or  growing  out  of  con- 
tracts made  years  ago  before  any  such  tax  was  thought  of,  or 
only  such  business  and  contracts  as  originate  on  or  after  the 
date  when  the  law  takes  effect  ?    • 

It  may  be  true  that  the  legislature  ha^  the  power  to  meas- 
ure the  tax  in  either  way,  but  if  it  intended  that  the  burden 
should  rest  on  past  contracts  or  transactions  as  well  as  future 
contracts  or  transactions,  that  intention  should  be  expressed  in 
words  so  clear  as  to  leave  no  room  for  construction.  In  this 
case  we  have  construed  the  words  of  the  statute  as  applicable 
only  to  future  business  arising  from  future  contracts.  That  is 
all  we  decided.  Every  tax  by  whatever  name  it  is  called 
must  rest  upon  and  become  a  burden  on  some  kind  of  prop- 
erty. When  the  burden  rests  upon  the  income  or  receipts  of 
corporate  businesss  as  in  this  case,  in  the  absence  of  clear 
language  to  the  contrary,  the  statute  should  be  construed  as 
applying  to  future  business  and  not  to  past  transactions.  If 
there  is  any  ambiguity  in  the  statute  it  should  be  resolved  in 
favor  of  the  taxpayer  and  not  in  favor  of  the  state. 

The  motion  should  be  denied,  with  $10  costs. 

Gray,  Bartlett,  Haioht,  Vai^n  and  Werner,  J  J.,  concur. 

Motion  denied. 
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Marshall  J.  Boot,  as  Administrator  of  the  Estate  of  John 
B.  Cbosbv,  Deceased,  Respondent,  v.  London  Guarantee 
AND  Accident  Company,  Limited,  Appellant 

Soot  Y.  London  Ouarantee  4b  Accident  Go.^  92  App.  Div.  578,  aflSrmed. 
(Argued  December  15,  1904;  decided  January  17,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  jiidicial  department,  entered 
March .  17, 1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Fr<mk  Gibbons  for  appellant. 

Edward  M.  Sheldon  and  Louis  L.  Bahcock  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:     Cullen,   Ch.    J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


The  City  of  New  York,  Respondent,  v.  The  Trustees  of 
THE  Sailors'  Snug  Harbor  in  the  City  of  New  York, 
Appellant. 

Ciiy  of  New  York  v.  TntBtee*,  etc.,  85  App.  Div.  355,  affirmed. 
(Submitted  December  16,  1904;  decided  January  17, 1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  departmeni;,  entered  July 
27,  1903,  in  favor  of  plaintiff,  upon  the  submission  of  a  con- 
troversy under  sections  1279-1281  of  the  Code  of  Civil 
Procedure. 

Lewis  Z.  Delajield  for  appellant. 

John  J,  Delany^  Corporation  Counsel  {Theodore  Connoly 
of  counsel),  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur :  Cullen,  Ch.  J.,  Gray,  O'Brien,  Bartlett,  "V  ann' 
and  Werner,  JJ.     Absent :  Haight,  J. 
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In  the  Matter  of  the  Petition  of  Flobence  M.  Bodine  et  al., 
Appellants,  for  the  Removal  of  Ronald  K.  Brown  et  al.,  as 
Snbstituted  Trnstees  under  the  Will  of  Geokoe  Chest'eu- 
MAN,  Deceased,  Respondents. 

Alice  M.  Bodine  et  al.,  Respondents. 

Matter  cf  Bodine,  96  App.  Div.  625.  appeal  dismissed. 
(Argued  January  11,  1905;  decided  January  17,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
11,  1904,  which  affirmed  an  order  of  Special  Term  dismissing 
the  petition  herein. 

William  F.  Quigley  for  appellants. 

George  W,  Van  Slyok^  George  Q,  Collins  and  Ronald  K. 
Brown  for  trustees,  respondents. 

W.  A.  Purrington  for  Alice  M.  Bodine,  respondent. 

Appeal  dismissed,  with  costs  to  all  parties  appearing  in 
this  court  by  separate  attorneys ;  no  opinion. 

Concur:  Cullen,  Cli.  J.,  Gray,  O'Brien,  Bartlext, 
Haight,  Vann,  and  Werner  JJ. 


In  the  Matter  of  the  Probate  of  the  Will  of  Robert  E. 

Hopkins,  Deceased. 

Fanny  W.  Hopkins,  Appellant ;  Robert  E.  Hopkins,  Jr., 

Respondent. 

Matter  of  Hapkine,  98  App.  Div.  618,  appeal  dismissed. 
(Argued  January  9.  1905 ;  decided  January  17,  1905.) 

Motion  to  dismiss  an  appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  second  judicial 
department,  entered  April  15,  1904,  which  affirmed  an  order 
of  the  Westchester  County  Surrogate's  Court  denying  a 
motion  of  the  appellant  herein  to  vacate  and  set  aside  certain 
orders  and  to  restore  her  letters  testamentary  as  heretofore 
issued  to  her. 
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The  motion  was  made  upon  the  gromid  that  the  appellant 
had  waived  and  abandoned  any  right  to  have  the  appeal  con- 
sidered by  the  Court  of  Appeals  by  acts  inconsistent  with 
the  claims  set  forth  therein. 

Joseph  TT.  Middlebrook  f^r  motion. 

Clarence  S,  Davison,  Charles  Blandy  and  Andrew  e/. 
Skipmun  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs  and  ten 
dollars  costs  of  motion. 


Sadie  E.  Crosby,  Bespondent,  v.  Security  Mutual  Life 

Insurance  Company,  Appellant. 

Reported  below,  94  App.  Div.  614. 

(Argued  January  9,  1905;  decided  January  17,  1905.) 

MoTio>r8  to  dismiss  and  to  withdraw  an  appeal  from  a  judg- 
ment entered  June  20,  1904,  upon  an  order  of  the  Appellate, 
Division  of  the  Supreme  Court  in  the  fourth  judicial  depart- 
ment which  affirmed  an  order  of  the  court  at  a  Trial  Terni 
denying  a  motion  for  a  new  trial  after  a  verdict  in  favor  of 
plaintiff. 

The  motion  to  dismiss  was  made  upon  the  grounds  tha^  at 
the  time  of  the  service  of  the  notice  of  appeal,  the  time  in 
which  to  take  such  appeal  had  expired ;  that  the  judgment 
and  order  herein  are  not  appealable  except  by  permission, 
which  has  not  been  procured  and  that  the  Court  of  Appeals 
has  no  jurisdiction  to  review  the  said  judgment  and  order. 

The  motion  to  withdraw  was  made  upon  the  grounds  that 
the  judgment  and  order  herein  are  not  appealable  and  that 
the  appeal  was  taken  through  inadvertence  and  mistake. 

Framk  Rice  for  appellant. 

Henry  E,  Miller  ioT  respondent. 

Motion  to  dismiss  appeal  denied,  with  ten  dollars  costs. 

Motion  to  withdraw  appeal  granted,  upon  paying  the  costs 

already  accrued  and  ten  dollars  costs  of  motion. 
34 
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The  People  of  the  State  of  New  Yoek,  Bespondent,  t^. 

Michael  Bkuesch,  Appellant. 

(Argued  January  9,  1905;.  decided  January  17,  1905.) 

MonoN  to  dismiss  an  appeal  from  a  judgment  of  the  Coart 
of  General  Sessions  of  the  Peace  in  the  county  of  New  York, 
rendei*ed  May  20, 1904,  upon  a  verdict  convicting  the  defend- 
ant of  the  crime  of  murder  in  the  first  degree ;  also  applica- 
tion by  defendant  that  counsel  be  assigned  to  appear  for  him 
in  the  Court  of  Appeals. 

The  motion  was  made  upon  the  ground  of  a  failure  to  prose- 
cute the  appeal. 

William  Tr avers  Jerome^  District  Attorney  {Robert  S, 
Johnstone  of  counsel),  for  motion. 

Prayer  of  appellant  that  Meyer  Levy  be  designated  as  his 
counsel,  to  appear  for  him  in  this  court,  granted.  Motion  to 
dismiss  appeal  denied,  appeal  to  be  perfected  in  sixty  days ; 
in  default  thereof  the  district  attorney  is  at  liberty  to  renew 
this  motion. 


In  the  Matter  of  the  Accounting  of  Julia  Levy  et  al.,  as 
Executors  of  Philip  Levy,  Deceased. 

EsTELLB  Levy,  Appellant ;  Rosktta  Corn,  Itespondent. 

(Submitted  January  9,  1905;  decided  January  17,  1905.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.    (See 
179  N.  Y.  603.) 


Mary  L.  Johnson,  Respondent,  v.  Chables  S.  Cole  et  al., 

Appellants ;  et  al.,  Respondents. 

(Submitted  January  9,  1905;  decided  January  17,  1905.) 

MonoN  to  amend  remittitur  so  as  to  provide  that  the  judg- 
ment appealed  from  and  the  interlocutory  judgment  entered 
upon  the  report  of  the  referee  be  reversed,  with  costs  to  the 
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Appellants  in  all  the  conrts  to  abide  the  event.     (See  178 
N.  Y.  364.) 

Bartlett,  J.  .The  motion  should  be  denied,  without  costs. 
The  opinion  as  originally  written  gave  costs  to  the  appellants 
in  all  the  conrts  to  abide  the  event.  Prior  to  lianding  down 
the  decision  the  opinion  was  amended  by  striking  out  the 
words  "  to  the  appellants,"  but  owing  to  an  oversight  these 
words  were  not  stricken  from  the  copy  of  tlie  opinion  sent  to 
the  state  reporter,  and  it  was  erroneously  reported  in  178 
N.  Y.  364,  in  its  unamended  form. 

CuLLEN,  Ch.  J.,  O'Bbibn,  Haight,  Vann  and  Webnbr, 
JJ.,  concur. 

Motion  denied. 

Benjamin  Pabb,  Respondent,  v.  Noah  Lodeb,  Jb.,  Appellant. 

Parr  v.  Loder,  97  App.  Div.  218,  appeal  dismissed. 
(Submitted  January  9, 1905;  decided  January  17,  1905.) 

Motion  to  dismiss  an  appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court,  in  the  second  judicial 
department,  entered  October  15,  1904,  afRrming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  and  an  order 
denying  a  motion  for  a  new  trial. 

The  motion  was  made  upon  the  ground  that  the  appeal  was 
unauthorized  and  the  Court  of  Appeals  had  no  jurisdiction  to 
entertain  the  same. 

Hdlph  Earl  Prime^  Jr,^  for  motion. 

Joseph  Middlebrook  opposed. 

Motion  granted  and  appeal  dismissed,  with  costs,  npon  the 
ground  that  the  action,  being  one  to  recover  damages  for 
malicions  prosecution,  is  for  a  personal  injury,  within  the 
definition  of  subdivision  9  of  section  3343  of  the  Code  of  Civil 
Procedure,  and  hence  under  subdivision  2  of  section  191  no 
appeal  lies  to  this  court  from  a  unanimous  affirmance,  unless 
permitted  in  the  way  provided  for  in  the  section.  Ten  dollars 
cost  of  motion. 
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The  People  of  the  State  of  New  York  ex  rel.  The  Town 
OF  Pbeble,  Appellant,  v,  George  E.  Priest  et  al.,  Cou- 
stituting  the  Board  of  Tax  Commissioners  of  the  State 
of  New  York,  Respondents. 

Bsaple  ex  rel  Hunt  v.  Priest,  90  App.  Div.  520,  affirmed. 
(Argued  January  9,  1905;  decided  January  24,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  third  judicial  department,  entered 
January  28,  1904,  wliich  confirmed  a  determination  of  the 
defendants  dismissing  the  relator^s  appeal  from  a  decision  of 
the  board  of  supervisors  of  Cortland  county  made  in  the 
equalization  of  assessments  and  tlie  correction  of  the  assess- 
ment rolls  of  the  several  tax  districts  of  that  county. 

Framk  S.  Blacky  J.  Courtney  and  T.  E.  Cov/rtney  iot 
appellant. 

O,  M.  Kellogg  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur :  Cullen,  Ch.  J.,  Gray,  O'Brien,  Bartlett  and 
Werner,  JJ.     Dissenting :  Haight  and  Vann,  JJ. 


In  the  Matter  of  the  Accounting  of  John  B.  Bter,  as  Executor 
of  Ellen  A.  Wilkinson,  Deceased,  Appellant. 

George  De  Witt  Clocke  et  al.,  as  Trustees,  et  al., 

Kespondents. 

Matter  of  Ryer,  94  App.  Div.  449,  affirmed. 
(Argued  January  9,  1905:  decided  January  24,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  May 
27, 1904,  which  modified  and  affirmed  as  modified  a  decree  of 
the  New  York  County  Surrogate's  Court  judicially  settling 
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the  accounts  of  John  B.  Rjer,  as  executor  of  Ellen  A.  Wilkin- 
Bon,  deceased. 

William  G.  Mulligan  for  appellant. 

Samtiel  L&oi/y  James  M.  JFisk  and  Emanuel  Arnstein  for 
respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Cotacur:    Cullen,  Ch.    J.,    Gbay,    O'Bbibn,    Baktlbtt, 
Haight,  Vann  and  Wbbnbb,  J  J. 


Wblsbaoh  Company,  Appellant,  v.  The  Norwich  Gas  and 

Electric  Company,  Respondent. 

WMfoeh  Co.  V.  Naru)ie/i  Gas  &  El  Co.,  96  App.  Div.  52,  affirmed. 
(Submitted  January  9,  1905;  decided  January  24,  1905.) 

Appeal,  by  permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  third  judicial  depart- 
ment, entered  July  6,  1904,  upon  an  order  which  reversed  an 
order  of  Special  Term  overruling  a  demurrer  to  the  com- 
plaint and  an  interlocutory  judgment  entered  thereon  in  favor 
of  plaintiff,  and  sustained  such  demurrer. 

The  following  questions  were  certified  : 

"  I.  Was  the  complaint  demurrable  upon  the  ground  that 
it  appears  upon  the  face  thereof  that  the  plaintiff  did  not  have 
legal  capacity  to  sue  ? 

"II.  Was  the  complaint  demurrable  on  the  ground  ./that 
facts  are  not  therein  stated  sufficient  to  constitute  a  cause  of 
action  ? " 

Jame9  P.  Sill  and  J,  J,  Bixhy  for  appellant. 

d  Tra>cey  Stagg  for  respondent. 

Judgment  affirmed,  with  costs ;  both  questions  certified 
answered  in  the  affirmative ;  no  opinion. 

Concur:  Cullex,  Ch.  J.,  Gray,  O'Brien,  JJartlett, 
Haioht,  Vakn  and  Wbrner,  JJ, 
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The  People  of  the  State  of  New  Yoek  ex  rel.  Adelphi 
College,  Appellant,  v.  James  L.  Wells  et  al.,  Constitut- 
ing the  Board  of  Taxes  and  Assessments  of  the  City  of 
Tore,  Respondents. 

People  ex  rel.  Adelphi  College  v.  Wells,  97  App.  Div.  812,  affirmed. 
(Argued  January  9,  1905:  decided  January  24,  1905.) 

« 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
November  11, 1904,  which  affirmed  an  order  of  Special  Term 
disirrissing  a  writ  of  certiorari  to  review  the  proceedings  erf 
the  defendants  in  assessing  certain  real  estate  for  purposes  of 
taxation. 

John  A.  Taylor  for  appellant. 

John  J,  Delcmy^  Corporation  Counsel  {George  S.  Coleman 
of  counsel),  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.   J.,    Gray,    O'Brien,    Bartlbtt, 
Haight,  Vann  and  Werner,  JJ. 


In  the  Matter  of  the  Petition  of  L.  Laflin  Kellogg  et  al., 
Composing  the  Firm  of  Kellogg  &  Rose,  Respondents,  to 
Enforce  an  Attorney's  Lien. 

Jennie  T.  B.  Becker,  as  Executrix  of  James  Brady, 

Deceased,  Appellant. 

Matter  of  Kellogg,  96  App.  Div.  608.  affirmed. 
(Argued  January  9,  1905;  decided  January  24,  1906.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  July 
14,  1904,  which  reversed  an  order  of  Special  Term  modifying, 
by  striking  out  a  certain  item,  and,  as  modified,  confirming  a 
report  of  a  referee  in  f^vor  of  the  petitioners,  and  after  recju^ 
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iDg  the  allowance  made  by  the  said  referee,  affirmed  hi« 
report. 

J.  Siewa/rt  Robs  for  appellant. 

Ahram  J.  Hose  and  Alfred  C.  PetU  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullkn,   Ch.    J.,    Gray,    O'Bbebn,    Babtlbtt, 
Haight,  Vann  and  Webnbb,  JJ. 


HsNBY  SiEBERT,  Appellant,  v.  Charles  B.  Milbank  et  al.,  as 
Executors  of  Eobert  Milbank,  Deceased,  Respondents, 
Impleaded  with  Another. 

Biebert  y.  Milbank,  95  App.  Diy.  566,  affirmed. 
(Argued  January  10,  1905;  decided  January  24,  1905.) 

Appeal,  by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  lirst  judicial  depart- 
ment, entered  July  12,  1904,  which  reversed  an  interlocutory 
judgment  of  Special  Term  overruling  a  demurrer  to  the  conv- 
plaint  and  sustained  such  demurrer. 

The  following  question  was  certified : 

*'  Does  the  complaint  state  facts  sufficient  to  constitute  a 
cause  of  action  ? " 

Richard  M.  Martin  for  appellant. 

Francis  D,  PoUak  for  respondents. 

Order  affirmed,  with  costs,  with  leave  to  plaintiff  to  serve 
amended  complaint  within  twenty  days  after  service  of  notice, 
upon  payment  of  such  costs.  Question  certified  answered  in 
the  negative ;  no  opinion. 

Concur:  Cullbn,  Ch.  J.,  Gray,  O'Bbibn,  Babtlktt, 
Haioht,  Vann  and  Wbbnkb,  JJ. 
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The  People  of  the  State  of  New  York  ex  rel.  George  P. 
FisKE  et  al.,  Appellants,  v.  Thomas  L.  Feitner  et  al.,  as 
Commissioners  of  Taxes  and  Assessments  of  the  City  of 
New  York,  Respondents. 

People  ex  rel.  Fiske  v.  Feitner,  95  App.  Div.  217,  affirmed. 
(Argued  January  10,  1905;  decided  January  24,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Snpreme  Court  in  the  second  judicial  department,  entered 
June  17, 1904,  which  affirmed  an  order  of  Special  Term  dis- 
missing a  writ  of  certiorari  to  review  the  proceedings  of  the 
defendants  in  assessing  certain  property  of  the  relators  for  the 
purpose  of  taxation. 

Dea/n  Emery ^  Frederic  H,  Kellogg  and  c/bAn.  Mason  Knox 
for  appellants. 

John  J.  Delany^  Corporation  Cov/nsel  {George  S.  Coleman 
of  counsel),  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.   J.,    Gray,    O'Brien,   Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


In  the  Matter  of  the  Application  to  Compel  Frank  E.  Ban- 
dall,  Appellant,  to  Answer  Certain  Questions. 

The  Western  Gas  and  Fuel  Company,  Appellant ;  William 

E.  Strong  et  al.,  Kespondents. 

Matter  of  Randall,  98  App.  Div.  624,  Affirmed. 
(Argued  January  10,  1905;  decided  January  24,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  5,  1904,  which  afiirmed  an  order  of  Special  Term 
punishing  the  appellant  Randall  for  contempt. 
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WUlard  Parker  BxiUer^  Sanford  Robinson  and  JiUius  S. 
Worhwm  for  appellants. 

Frank  E,  Blackwell  for  respondents. 

Order  affirmed,  with  costs ;  no  opinion. 
Concnr:     Cullen,   Cli.   J.,    Gray,   O'Bkien,    Babtlbtt, 
Haioht,  Vann  and  Webneb,  JJ. 


The  People  of  the  State  of  New  Yobk  ex  rel.  The  Coopeb 
Union  fob  the  Advancement  of  Science  and  Abt, 
Bespondent,  v.  James  L.  Wells  et  al.,  as  Commissioners 
of  Taxes  and  Assessments  of  the  City  of  New  York, 
Appellants. 

People  ex  rel.  Cooper  Union  v.  WeUa,  98  App.  Div.  628,  affirmed. 
(Argued  January  10,  1905;  decided  January  24,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  19,  1904,  which  affirmed  an  order  of  Special  Term 
vacating  an  assessment  for  the  purposes  of  taxation  upon  cer- 
tain real  estate  belonging  to  the  relator. 

John  J.  Delany^  Corporation  Counsel  {George  S,  Coleman 
and  Curtis  A,  Peters  of  counsel),  for  appellants. 

H.  B.  Closson  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,    Ch.    J.,    Gbay,   O'Brien,   Bartlett, 
Haioht,  Vann  and  Werner,  JJ. 


Ellen  B.  Cudlip,  Respondent,  v.  The  New  York  Evening 
Journal  Publishing  Company,  Appellant. 

(Submitted  January  16,  1905;  decided  January  24,  1905.) 

Motion  for  reargument  denied,  with  ten  dollars  costs.     (See 
180  N.  Y.  85.) 
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Charles  B.  Bossbaq,  an  Infant,  by  J.  Arthur  Fibhrr,  His 
Gaardian  ad  Litem,  Respondent,  v.  Pbter  W.  Rouss, 
as  Executor  of  Charles  Broadway  Rouss,  Deceased, 
Appellant. 

(Submitted  January  28,  1905;  decided  January  U,  1905.) 

Motion    for  reargument  denied,   with  ten   dollars  costs. 
(See  180  K  Y.  116.) 

YioTOR  Herbert,   Respondent,  v.   The  Musical  Courier 

Company,  Appellant. 

(Submitted  January  28,  1905;  decided  January  24,  1905.) 

Motion   for   reargument   denied,   with   ten  dollars  costs. 
(SeelSON.  Y.  620.) 

William  Q-riffin,  Respondent,  v.  Interurban  Street  Rail- 
way Company,  Appellant. 

Frank  S.  Scudder,  Respondent,  v,  Interurban  Street  Rail- 
way Company,  Appellant. 

(Submitted  January  9,  1905;  decided  January  24,  1905.) 

Motion  for  reargument.     (See  179  N.  Y.  438.) 

Ha/rcmvrt  BvU  for  motion. 

Henry  A.  Robinson  opposed. 

Per  Cv/riam.  The  principal  question  presented  by  this 
case  was  the  duty  of  the  appellant  to  give  transfers  over  one 
of  its  street  railway  lines  in  the  city  of  New  York  to  its  other 
intersecting  lines.  The  judgment  of  the  Municipal  Court 
awarded  the  respondent  judgment  for  four  penalties  for  fail- 
ing to  give  such  transfers.  We  affirmed  the  right  of  the 
plaintiff  to  recover  but  limited  his  recovery  to  a  single  penalty. 
The  respondent  now  moves  for  a  reargument  and  insists  that 
by  the  reduction  of  tlie  judgment  he  has  been  deprived  of 
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his  property  without  due  process  of  law.  This  claim  is  made 
oa  the  theory  tliat  when  the  judgment  was  recovered  the 
respondent  was  entitled  to  recover  cumulative  penalties  and 
that  we  have  deprived  him  of  his  recovery  by  an  arbitrary 
declaration  that  a  recovery  of  cumulative  penalties  is  against 
public  policy.  This  singular  contention  is  based  on  iso- 
lated sentences  taken  from  the  opinion  of  the  learned  judge 
who  wrote  in  the  case  which,  even  standing  by  themselves 
and  dissevered  from  the  context,  warrant  no  such  con- 
struction. As  appears  by  tlie  opinion  the  learned  judge 
thought  the  case  before  us  could  not  be  distinguished  from 
certain  previous  decisions  of  the  court  where  cumulative  pen- 
alties were  allowed.  But  the  majority  of  the  court  were  of 
contrary  view  and  he  yielded  to  their  judgment.  We  thought 
and  still  think  that  tlie  statute  sliould  not  be  so  construed  as 
to  give  cumulative  penalties  in  actions  of  the  character  of  the 
one  before  us  unless  the  legislative  intent  is  expressed  so 
clearly  as  to  leave  no  room  for  misunderstanding.  We  also 
think  this  rule  of  construction  is  in  harmony  with  the  previ- 
ous decisions  of  the  court  in  Sturgis  v.  Spofford  (45  N.  Y. 
446)  and  Fisher  v.  N,  Y.  O.  db  IL  R,  R.  R.  Co.  (46  N.  Y.  644). 
In  the  earlier  of  those  cases  Chief  Judge  Church  said :  "  Prose- 
cutions for  aggregated  penalties  should  not  be  encouraged. 
*  *  *  It  is  a  wholesome  rule  not  to  allow  a  recovery  for 
aggregated  penalties  unless  the  language  of  the  statute  clearly 
requires  it.  Under  this  rule  the  party  prosecuted  will  have 
an  opportunity  to  desist  from  doing  the  act  complained  of, 
and  if  he  does  not  he  will  knowingly  incur  all  the  hazards  of 
repeated  prosecutions."  In  Suydam  v.  Smith  (52  N.  Y.  383), 
where  the  recovery  of  cumulative  penalties  was  upheld,  the 
statutory  words  imposing  the  penalty  were  **for  each  offence." 
We  think  that "  every  "  is  not  alwaysmecessarily  the  synonym 
of  "  each."  In  Graver  v.  Morris  (73  N.  Y.  473)  the  recovery 
was  under  an  act  which  authorized  a  purchaser  to  recover 
double  the  amount  paid  by  him  in  the  purchase  of  any  lottery 
tickets.  It  was  held  that  he  was  entitled  to  recover  the  total 
amount  paid  whether  the  purchase  was  made  on  one  occasion 
or  on  several.  This  was  a  necessary  construction  of  the  stat- 
ijt^  QrUd  thp  case  was  not  strictly  one  of  cumulative  penalties. 
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In  the  most  recent  decisions  of  this  court,  J(me%  v.  Rocketer 
Oas  dk  Electric  Company  (168  N.  Y.  65)  and  Cox  v.  Pavl 
(175  N.  Y.  328),  we  have  reiterated  the  doctrine  of  the  Stur- 
gis  case.  The  majority  of  the  court,  therefore,  believe  that 
the  judgment  rendered  by  it  in  this  case  was  in  harmony  with 
tlie  previous  decisions  of  the  court. 

The  motion  for  reargument  should  be  denied,  with  ten  dol- 
lars costs. 

CuLLEN,  Ch.  J.,  O'Brien,  Haight,  Vann  and  Webneb,  JJ., 
concur;  Bartlett,  J.,  dissents;  Gray,  J.,  not  sitting. 

Motion  denied. 


In  the  Matter  of  tlie  Accounting  of  Thomas  F.  Redmond,  as 
Executor  of  James  Redmond,  Deceased,  Appellant. 

G.  &  W.  M.  WiLcoxEN,  Respondent. 

Matter  of  Redmond,  97  App.  Div.  640,  affirmed. 
(Submitted  January  11,  1905;  decided  January  81,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourtli  judicial  department,  entered 
October  4, 1904,  which  affirmed  an  order  of  the  Seneca  County 
Surrogate's  Court  directing  the  commitment  of  the  executor 
Iierein  for  contempt. 

George  L.  Bachraan  for  appellant. 

G,  cfe  ir.  M.  WUcoxen  resj5ondent  in  person. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:     Cullen,    Ch.   J-.,   Gray,    O'Bkibn,    Babtlbtt, 
Haight,  Yann  and  Wejrneb,  JJ. 
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In  the  Matter  of  the  Application  of  Jacob  Young,  Appellant, 

for  a  Writ  of  Habeas  Corpus. 

Henry  Steioer,  as  Overseer  of  the  Poor  of  the  Town  of 

Macedon,  Bespondent. 

Matter  of  Tcung,  97  App.  Div.  640,  afBrmed. 
(Argued  January  11,  1905;  decided  January  81,  1905.) 

Appeal  from  an  order  of  tlie  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
October  12,  1904,  which  affirmed  an  order  of  the  Wayne 
County  Court  dismissing  a  writ  of  habeas  corpus  and  remand- 
ing the  relator. 

F,  E.  Converse  for  appellant. 

Oeorge  S.  TinJdepaugh  for  respondent. 

Order  affirmed,  with  costs  ;  no  opinion. 
Concur:    Cullbn,   Ch.   J.,    Gray,    O'Brien,    Bartlbtt, 
Haioht,  Vann  and  Werner,  J  J. 


Empire  Crrr  Savings  Bank,  Appellant,  v.  Henry  Q.  Silleok, 

Jr.,  et  al..  Defendants. 

Moise  Geismann,  Bespondent. 

Empire  City  Savings  Bank  v.  SiUeck,  98  App.  Div.  189,  affirmed. 
(Argued  January  11,  1905;  decided  January  81,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  3,  1904,  which  reversed  an  order  of  Special  Term 
denying  a  motion  of  the  respondent  herein  to  be  relieved  from 
his  bid  made  at  a  mortgage  foreclosure  sale  had  in  the  above- 
entitled  action  and  granted  said  motion. 

Joseph  E,  Bnllen  and  Charles  W,  Dayton  for  appellant. 

Isaa^i  Moss  for  respondent. 

Order  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,    Ch.    J.,   Gray,    O'Brien,    Bartlbtt, 
Haight,  Vann  and  Werner,  JJ. 
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Thb  People  of  the  State  of  New  York  ex  rel.  The  CANtoit 
Bridge  Company,  Ilespondent,  v.  The  Board  of  Towir 
Auditors  of  the  Town  of  Horicon,  Appellant. 

Pleople  ex  rel.  Canton  Bridge  Co.  v.  Bd.  Town  Auditors,  95  App.  Dir.  620, 
affirmed. 
(Argued  January  11,  1905;  decided  January  81,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  Octo- 
ber 17,  1904,  which  aftirmed  an  order  of  Special  Term  grant- 
ing a  motion  for  a  peremptory  writ  of  mandamus  to  compel 
the  defendant  to  pass  upon  and  audit  a  claim  of  the  relator 
against  the  town  of  Horicon. 

J.  A.  Kellogg  for  appellant. 

John  IL  Cunningham  for  respondent. 

Order  afiirmcd,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.   J.,   Gray,    O'Brien,    Bartlett, 
IIaight,  Vann  and  Werner,  JJ. 


The  People  of  the  State  of  New  York  ex  rel.  Thomas  F. 
Campbell,  Appellant,  v,  John  N.  Partridge,  as  Police 
Commissioner  of  the  City  of  Now  York,  Respondent 

PeofpLe  ex  rel.  Campbell  ▼.  Partridge,  99  App.  Div.  410,  affirmed. 
(Argued  January  11,  1905;  decided  January  81,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  made  Decem- 
ber 23,  1904,  which  affirmed  the  proceedings  of  the  defend- 
ant in  dismissing  the  relator  from  the  police  force  of  the  city 
of  New  York. 

I^uis  J,  Grant  for  appellant. 

John  J,  Delany^  Corporation  Counsel  {Tlieodore  Conncly 
and  Terence  Farley  of  counsel),  for  respondent. 

Order  affirmed,  without  costs  ;  no  opinion. 
Concur:   Cullen,   Ch.    J.,    Gray,    O'Brien,    Bartlett, 
Haioht,  Vann  and  Werner,  JJ. 
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CoBNELits  J.  Earley,  Appellant,  v.  Catherine  WHiTNETyas 
Executrix  of  David  L.  Whitney,  Respondent,  Impleaded 
with  Another. 

EirUy  V.  WhUney,  74  App.  Div.  680,  affirmed. 
(Submitted  January  18.  1905:  decided  January  81,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  March 
IS,  1903,  affirming  a  judgment  in  favor  of  defendant  entered 
upon  a  dismissal  of  the  complaint  by  the  court  on  trial  at 
Special  Term. 

Comelkis  J,  Earley  and  Thomas  J.  O^NeiU  for  appellant. 

Moms  IL  Beall  and  Francis  V.  S.  Oliver  for  respondent. 

Judgment  afiirmed,  with  costs ;  no  opinion. 
Concur:    Cdllen,    Ch.   J.,   Gray,    O'Brien,    Bartlbtt, 
Haioht,  Vann  and  Werner,  JJ. 


Catherinb  Coffey,  Bespondent,  v.  The  New  York  Central 
AND  Hudson  River  Railroad  Company,  Appellant. 

Goffey  V.  iV.  T.  C.  &  H.  R.  R.  R.  Co.,  87  App.  Div.  618,  affirmed. 
(Submitted  January  18,  1905;  decided  January  81,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  27,  1903,  afiirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Cha7*les  F,  Brown  for  appellant. 

John  Miller  for  respondent. 

Judgment  afiirmed,  with  costs ;  no  opinion. 
Concur:   Cullen,   Ch.  J.,   O'Brien,   Bartlett,   Haioht, 
Yann  and  Werner,  J  J.     Kot  sitting :  Gray,  J. 
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Fredekick  McEwen,  Respondent,  v.  Thomas  Dimond  at  aL, 

Appellants. 

MeEtcen  v.  Dimand,  87  App.  Div.  688,  affirmed. 
(Submitted  Junuary  18,  1905 ;  decided  January  81, 1905.) 

Appeal  from  a  jrdgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  4,  1903,  affirming  a  judgment  in  faror  of  plaintif! 
entered  upon  a  verdict  directed  by  the  court. 

Charles  De  Hart  Brower  and  WiUiain  II.  Harris  for 
appellants. 

Thomas  C.  En/never  and  William  H.  Beam,  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :   Cctllen,   Ch.  J.,  O'Brien,  Babtlett,   Haight, 
Vann  and  Werner,  JJ.     Not  voting :  Gray,  J. 


The  American  Trust  and  Savings  Bank  of  Chicago  et  al., 
as  Trustees  under  a  Mortgage  of  TheMarcellus  Eleotrio 
Railway  Company,  Appellants,  v.  The  Crown  Mills  et  al., 
Respondents. 

AiMTiean  Trust  cfc  Savings  Batik  v.   Tlie  Cr&wn  MiUs,  87  App.  Div.  610, 
affirmed. 
(Argued  January  16,  1905;  decided  January  81,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
October  6,  1904,  affirming  a  judgment  in  favor  of  .defend- 
ants entered  upon  the  report  of  a  referee. 

C,  W.  Andrews  for  appellants. 

C.  O,  Baldwin  and  Elisha  B,  Powell  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Cullen,    Ch.    J.,    Gray,    O'Brien,    Babtlett, 
Haight,  Vann  and  Werner,  J  J. 


Charles  W.  Morris,  Appellant,  v.  Charles  Hofferberth, 

Respondent. 

Morris  v.  Hofferberth,  81  App.  Div.  512,  affirmed. 
(Argued  January  16,  1905;  decided  January  81,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
March  20,  1903,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Allen  J,  Ilasiiixgs  for  appellant. 

James  II,  Warinff  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  of  McLennan, 
J.,  below. 

Concur :  Cullen,  Ch.  J.,  Gray,  O'Brien  and  Haight,  JJ. 
Bartleti',  Vann  and  Werner,  J  J.,  concur  in  result. 


James  W.  B.  Davie,  Appellant,  v,  Peter  P.  Heal  et  al., 
as  Trustees  of  the  United  Brethren's  Church  on  Staten 
Island  et  al..  Respondents. 

Davie  v.  Heal,  86  App.  Div.  517,  affirmed. 

(Argued  January  16,  1. 05;  decided  January  31,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  7,  1903,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

John  L,  Hill  and  Robert  L,  Redjield  for  appellant. 
Sidney  F,  Rawson  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur:    Cullen,    Ch.   J.,    Gray,    O'Brien,    Babtlett, 

Haiqht,  Vann  and  Werner,  J  J. 
35 
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Louis  Bobsbbt  et  al..  Appellants,  v.  Henry  E.  Fozet  al, 

Bespondents. 

Bauert  y.  Fhx,  89  App.  Div.  7,  afiOrmed. 

(Argued  January  16,  1905;  decided  Januaiy  81, 1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
December  21, 1903,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  dismissal  of  the  complaint  by  the  court  on 
trial  at  Special  Term. 

Edward  L,  Blachman  and  Alfred  B.  Cruikshank  for 
appellants. 

Frank  M,  Avery  and  Edgar  J.  Phillips  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :    Cullen,  Ch.   J.,    Gbay,    O'Brien,    Babtlett, 
Haiout,  Vann  and  Werner,  JJ. 


The  People  of  the  State  of  New  York,  Appellant  and 
Bespondent,  v.  Vincenzo  Sohiavi,  'Bespondent  and 
Appellant. 

PiBaple  y.  Schiavi,  96  App.  Div.  479,  appeal  dismissed. 
(Argued  January  17,  1905;  decided  January  81,  1905.) 

Cross-appeals  from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  fourth  judicial  department,  entered 
July  6,  1904,  which  reversed  a  judgment  of  the  Steuben 
County  Court  rendered  upon  a  verdict  convicting  the  defend- 
ant of  the  crime  of  assault  in  the  first  degree  and  granted  a 
new  trial. 

Almon  W.  JBurrell  for  plaintiff,  appellant  and  respondent. 

James  O.  Sebring  for  defendant,  respondent  and  appellant. 

Appeal  dismissed ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  O'Brien,  Bartlett, 
Haioht,  Vann  and  Werner,  JJ. 


MEMORANDA,  547 

"William  F.  Randbl,  Appellant,  v.  William  K.  Vandebbilt, 
Individually  and  as  Surviving  Executor  of  Cornelius  Van- 
debbilt,'  Deceased,  et  al.,  Respondents. 

Bandel  v.  VanderbiU,  75  App.  Div.  818,  afBrmed. 
(Submitted  January  17,  1905;  decided  January  81,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  22,  1902,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  dismissal  of  the  complaint  by  the  court 
on  trial  at  Special  Term. 

William  0.  Miles  for  appellant. 

Henry  B,  Anderson  and  Chandler*  P.  Anderson  for 
respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.    J.,   Gray,    O'Brien,    Bartlett, 
Haioht,  Vann  and  Werner,  JJ. 


John  F.  Lynch,  Appellant,  v.  The  Bush  Company,  Limited, 

Respondent. 

Lynch  v.  Busfi  Company,  Limited,  89  Apj).  Div.  286,  affirmed. 
(Argued  January  17,  1905;  decided  January  31,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  25, 1904,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term/ 

Ahramfi  H.  Dailey  and  Melville  J,  France  for  appellant. 

L,  Sidney  Carrere  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:    Cullen,   Ch.    J.,   Gray,    O'Brien,    Bartlett, 
Haioht,  Vann  and  Werner,  JJ. 


54«  MEMORANDA. 

John  G.   Becker,  Respondent,  v,    Frederica    STut)fia£AN, 

Appellant. 

Becker  v.  Studeman,  86  App.  Div.  94,  affirmed. 
(Argued  Januiry  18,  1905;  decided  February  8,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  20,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  the  report  of  a  referee. 

ThomoB  H.  Larkiiia  for  appellant. 

Elton  D.  Warner  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Cullen,   Ch.    J.,    Gray,    O'Brien,    Babtlett, 
Haight,  Vann  and  Werner,  JJ. 


William  F.  Wendt  et  al.,  Respondents,  v.  Northern  Elec- 
trical Manufacturing  Company,  Appellant. 

Wendt  V.  NortJiern  Electrical  Mfg.  Co.,  87  App.  Div.  621,  affirmed. 
(Argued  January  18,  1905;  decided  February  3,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  9, 1903,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury. 

James  MoC,  Mitchell  for  appellant. 

Moses  Shire  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.    J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


MEMORANDA.  549 

Nathan  Packard  et  al.,  Respondents,  v.  Louis  Windholz, 

Appellant.  . 

Packard  v.  WindhoU,  88  App.  Div.  865,  affirmed. 
(Argued  January  19,  1905;  decided  February  3.  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  27,  1903,  affirming  a  judgment  of  tlie  Onondaga 
County  Court  which  modified  and  affirmed  as  modified  a 
judgment  in  favor  of  plaintiffs  entered  upon  a  decision  of  the 
Municipal  Court  of  the  city  of  Syracuse. 

Frank  Hopkins  for  appellant. 

Sarmiel  Packard  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Cullen,    Ch.    J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


Walter  J.  Conway,  Appellant,  v.  Auburn  City  Railway 

.  Company,  Respondent. 

Conway  v.  Auburn  City  Railway  Co.,  84  App.  Div.  633,  affirmed. 
(Argued  January  19,  1905;  decided  February  8,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
May  21,  1903,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term. 

Amasa  J,  Parker  for  appellant. 

William  Nottinghaifi  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 

Concur:  Cullen,  Ch.  J.,  Gray,  O'Brien,  Haight,  Vann 
and  Werner,  J  J. ;  BARTLErr,  J.,  dissents  on  tlie  ground  that 
plaintiff,  as  matter  of  law,  was  not  guilty  of  contributory  neg- 
ligence. There  was  enough  conflict  in  the  evidence  to  require 
its  submission  to  the  jury. 
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Lewis  Friedman,  Appellant,  v.  The  New  York  and  Hablbm 
Hailroad  Company  et  al.,  Kespondents. 

Friedman  v.  N.  T.  dh  Harlem  R.  R.  Cj.,  89  App.  Div.  88,  affirmed. 
(Argued  January  19,  1905;  decided  February  8,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
January  7, 1904,  affirming  a  judgment  in  favor  of  defendants 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  without  a  jury. 

Charles    W.    Culver    and   Frank    M.   Hardenbrooh    for 

appellant. 

Ira  A.  Place  and  George  H,  Walker  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,  Ch.  J.,  O'Brien,    Babtlett,   Haight, 
Vann  and  Werner,  J  J.     Not  sitting :  Gray,  J. 


Josephine  A.  Cheever,  Eespondent,  v.  British- American 
Insurance  Company  of  New  York,  Appellant. 

Cheever  v.  British- American  Ins.  Co.,  86  App.  Div.  888,  affirmed. 
(Argued  January  20,  1905;  decided  February  8, 1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  4,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Donald  McLean  for  appellant. 

Hugo  Wintner  fijr  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:     Cullen,   Ch.   J.,   Gray,    O'Brien,   BARTLSTTy 
Haight,  Vann  and  Werner,  JJ. 


MEMORANDA.  551 

Josephine  A.  Cheeyeb,  Eespondent,  v.  Scottish  Union  and 
National  Insubanoe  Company  of  Edinbuboh,  Appellant. 

Cheev&r  v.  Scottish  Union  A  N.  Ins.  05^.,  86  App.  Div.  381,  affirmed. 
(Argued  January  ^,  1905;  decided  February  8,  1005.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  4,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Donald  McLean  for  appellant. 

Hitgo  Wintner  for  respondent. 

Judgment  affirmed,  with  costs  ;  np  opinion. 
Concur:    Cull^,   Ch.   J.,    Gbay,    O'Bbien,    Babtlett, 
Haight,  Vann  and  Webneb,  JJ. 


Michael  Riley,    Respondent,    v.    The    Town    of    Cuba, 

Appellant. 

Biley  v.  Town  of  Cuba,  87  App.  Div.  622,  affirmed. 
(Argued  January  20,  1905;  decided  February  21,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
November  11,  1903,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  verdict  and  an  order  denying  a  motion  for 
a  new  trial. 

J.  C.  Leggett  for  appellant. 

W,  J.  WetAerhee  for  respondent. 

Judgment  affirmed,  with  costs;  no  opinion. 
Concur :    Cullen,  Ch.  J,,    Gbay,   O'Bjuen,    BAwrhwrr^ 
Haxoht^  Vann  and  Webneb,  JJ, 


552  MEMORANDA. 

Mary  Mulliqan,  Respondent,  v.  Third  Avenue  Railroad 

Company,  Appellant. 

MvUigan.v.  Third  Atenus  R.  R.  Co.,  87  App.  Div.  330,  affirmed. 
(Argued  January  23,  1905;  decided  February  21,  1905.) 

Appeal  from  a  judgment  of  the  Api>ellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Novem- 
ber 24,  1903,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

Bayard  II,  Avies^  Charles  F.  Brown^  Arthur  Ofner  and 
Henry  A.  Robinson  for  appellant. 

Franklin  Pierce  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,    Ch.   J.,   Gray,    O'Brien,    Bartlett, 
Haioht,  Vann  and  Werner,  J  J. 


James  E.  Nichols,  as  Trustee  for  Austin,  Nichols  &  Co.,  and 
Mercantile  National  Bane,  Respondent,  t'.  Whitehall 
Lumber  Company,  Limited,  Appellant. 

Whitehall  Lumber  Company,  Limited,  Appellant,  -y.  James 
E.  Nichols,  as  Trustee  for  Austin,  Nichols  &  Co.,  and 
Mercantile  National  Bank,  Respondent. 

mclwU  V.  Whitehall  Lumber  Co.,  88  App.  Div.  618;   Whitehall  Lumber 
Co.  V.  Niclufls,  88  App.  Div.  618,  affirmed. 
(Argued  January  23,  1905;  decided  February  21,  1905.) 

Appeal  from  judgments  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
November  21,  1903,  affirming  judgments  in  favor  of  the 
respondent  in  each  of  the  above-entitled  cases,  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 

J.  Sanford  Potter  and  Otis  A.  Dennis  for  appellant. 

Joseph  B,  Handy  and  Henry  D,  Ilotchkiss  for  respondent. 

Judgments  affirmed,  with  costs ;  no  opi^iion. 
Concur:  Cullen,    Ch.    J.,    Gray,    O'Brien,   BabtlbtT| 
Haight,  Vann  and  Werner,  JJ. 


MEMORANDA.  553 

Castle  Brothers,  Kespondent,  v.  James  Graham,  Appellant. 

Cattle  Brothers  v.  GrraJtam,  87  App.  Div.  97,  affirmed. 
(Argued  Jaouary  24,  1905;  decided  February  21.  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
October  26,  1903,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  tlie  court  at  a  Trial  Term  without 
a  jury. 

Richard  Krauae  for  appellant. 

Frank  A.  Doyle  for  respondent. 

Judgment  aflBimed,  with  costs ;  no  opinion. 
Concur:    Cullen,    Ch.    J.,   Gray,    O'Brien,    Bartletf, 
IIaight,  Vann  and  Werner,  JJ. 


Inderlied  Chemical  Company,  Appellant,  v.  The  Ph(e- 
Nix  Insurance  Company  of  Hartford,  Connecticut, 
Bespondent. 

Inderlied  CJiemical  Co.  v.  Vhanix  Ins.  Co.,  88  App.  Div.  617,  affirmed. 
(Submitted  January  24,  1905;  decided  February  21,  1906.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  tlie  third  judicial  department,  entered 
November  23,  1903,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

JRollln  ir.  Meeker  for  appellant. 

Thomas  S,  Janes  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:    Cullen,   Ch.   J.,    Gray,    O'Brien,    Bartlett, 
Haioht,  Vann  and  Werner,  JJ. 


554  MEMORANDA. 

Jameb  S.  McVity,  Respondent,  v.  Thr  E.  D.  Albro  Company, 

Appellant. 

McViiy  v.  Albro  Co.,  90  App.  Div.  109.  affirmed. 
(Argued  January  25,  1906;  decided  February  21,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
January  22,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Jarnes  H.  Bumety  Alfred  G.  Cdssatt  and  Joseph  G.  Deans 
for  appellant.  - 

Ernest  HaU  and  James  B,  Kilsheimer  for  respondent. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:    Cullen,    Cli.    J.,   Gray,    O'Brien,    Bartlett, 
Vann  and  Werner,  JJ.     Absent :  Haight,  J. 


George  S.  Waters  et  al.,  as  Co-partners  under  the  Firm 
Name  of  Waters  &  Sherwin,  Respondents  and  Appellants 
^.  Anna  R.  Gazzam,  Appellant  and  Respondent. 

Waters  v.  Gasasam,  88  App.  Div.  615,  affirmed. 
(Argued  January  25,  1905;  decided  February  21, 1905.) 

Cross-appeals  from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  second  judicial  department, 
entered  December  9,  1903,  affirming  a  judgment  in  favor  of 
plaintiffs  entered  upon  the  report  of  a  referee. 

Robert  Thorne  for  plaintiffs,  respondents  and  appellants. 

Frederick  P.  Bellamy  for  defendant,  appellant  and 
respondent. 

Judgment  affirmed,  without  costs ;  no  opinion. 
Concur :    Cullen,   Ch.  J.,   Gray,    O'Brien,   BabtletTi 
Vann  and  Werner,  JJ.    Absent :  Haight,  J. 


MEMORANDA.  555 

Jagob  a.  Zimmermakn,  Respondent,  v.  T.  H.  Simonson  &  Son 

Company,  Appellant. 

Zimmermann  v.  Simonson  db  Son  Co.,  91  App.  Div.  612,  affirmed. 
(Submitted  January  25,  1905;  decided  February  21,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
February  13,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  an  order  denying  a  motion  for  a 
new  trial. 

Sidney  H.  Stuart  for  appellant. 

Frank  M.   Avery  and  Edgar  J.  Phillips  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.    J.,    Ghay,    O'Brien,    Bartlbtt, 
Haight,  Vann  and  Werner,  JJ. 


The  People  of  the  State  of  New  York,  Bespondent,  v. 

Walter  Bennett,  Appellant. 

People  V.  Bennett,  96  App.  Div.  625,  affirmed. 
(Argued  January  26,  1905;  decided  February  21,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  June 
10,  1904,  which  affirmed  a  judgment  of  the  Court  of  General 
Sessions  of  the  Peace  in  the  county  of  New  York,  rendered 
upon  a  verdict  convicting  the  defendant  of  the  crime  of 
sodomy. 

Charles  E.  Le  Ba/rbier  for  appellant. 

William  Tr avers  Jerome^  District  Attorney  {Robert  O. 
Ta/ylor  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed  ;  no  opinion. 
Concur:    Cullen,   Ch.   J.,   Gray,    O'Brien,    Bartlbtt, 
Haight,  Vann  and  Werner,  JJ. 


556  MEMORANDA. 

The  People  of  the  State  of  New  York,  Bespondent,  v, 

Frank  S.  Weller,  Appellant. 

People  V.  Weller,  98  App.  Div.  628,  affirmed. 
(Argued  January  26,  1905;  decided  February  21,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered 
November  18, 1904,  affirming  a  judgment  rendered  at  a  Trial 
Term  for  the  county  of  New  York  upon  a  verdict  convicting 
the  defendant  of  the  crime  of  grand  larceny  in  the  first 
degree. 

Charles  F.  Brown  and  Henry  W.  Hardon  for  appellant. 

William,  Travers  Jeroin^}^  District  Attornsy  {Robert  C. 
Taylor  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed;  no  opinion. 
Concur:   Cullen,   Ch.  J.,  Gray,    O'Brien,  Haioht  and 
Wefner,  JJ.     Dissenting :  Bartlett  and  Vann,  JJ. 


William  O'Connor,  Respondent,  v.  Peter  Byrne,  Appellant. 

(/Connor  ▼.  Byrne,  86  App.  Div.  627,  affirmed. 
(Argued  January  27,  1905;  decided  February  21,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
July  16,  1903,  which  reversed  an  order  of  the  Onondaga 
County  Court  reversing  a  judgment  of  the  Municipal  Court 
of  the  city  of  Syracuse  in  favor  of  plaintilBf  and  affirmed  the 
judgment  of  the  Municipal  Court. 

E.  Devifie  for  appellant. 

Henry  B,  Buck  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.    J.,   Grat,    O'Brien,    Babtlbtt, 
Haight  and  Vann,  JJ.    Absent :  Webneb,  J. 


MEMORANDA.  55f 

The  People  of  the  State  of  New  York,  Respondent,  v. 

Robert  Cameron,  Appellant. 

People  V.  Cameron,  89  App.  Div.  141,  afflrmed. 
(Argued  January  30,  1905;  decided  February-  21,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  fourth  judicial  department,  entered 
December  1,  1903,  which  affirmed  a  judgment  of  the  Erie 
County  Court  rendered  upon  a  verdict  convicting  the  defend- 
ant of  the  crime  of  robbery  in  the  first  degree,  and  an  order 
denying  a  motion  for  a  new  trial. 

Hamilton  Ward,  «//•.,  for  appellant. 

Joh?i  W.  Ryan  for  respondent. 

Judgment  of  conviction  and  order  denying  motion  for  a 
new  trial  affirmed  ;  no  opinion. 

Concur :  Cullen,  Cli.  J.,  Gray,  O'Brien,  Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


George  T.  Maxwell,  Respondent,  v.  James  K.  Whitaker, 
Appellant,  and  Harry  B.  IIollins  et  al..  Respondents. 

Maxwell  v.  Whitaker,  90  App.  Div.  606,  afflrmcil. 
(Argued  January  30,  1905;  decided  February  21,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  iirst  judicial  department,  entered  Janu- 
ary 19,  1904,  affirming  a  judgment  entered  upon  the  report  of 
a  referee  in  an  action  for  an  accounting. 

Willlain  C.  Prime  and  Charles  B,  Alexander  for  appellant. 

Eustace  Comoay  for  plain tiflF,  respondent. 

Lawrence  E.  Sextan  iov  defendants,  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,    Ch.    J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


556  MEMORANDA. 

Elias  C.  Benedict  et  a1.,  Bespondents,  v.  Guardian  Tbubt 

Company,  Appellant. 

Benedict  v.  Guardian  Trust  Co.,  91  App.  Diy.  108,  affirmed. 
(Argued  January  80,  1905;  decided  Februarj'  21,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Febru- 
ary 19, 1904,  affirming  a  judgment  in  favor  of  plaintiUs  entered 
upon  the  report  of  a  referee. 

Joseph  Kling  and  William  M,  Ivins  for  appellant. 

Edwin  T.  nice  for  respondents. 

Judgment  affirmed,  with  costs  ;  no  opinion. 
Concur:    Cullen,   Ch.    J.,    Gray,    O'Brien,  Bartlbtt, 
Haight  and  Vann,  J  J.     Taking  no  part :  Werner,  J. 


Albert  Simar,  Respondent,  v.  John  L.  Shea,   Appellant, 

Impleaded  with  Another. 

Simar  v.  8fiea,  89  App.  Div.  84,  affirmed. 

(Argued  January  31,  1905;  decided  February  21,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Feb- 
ruary 15,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict. 

William  H.  Blymyer  for  appellant. 

William  Z.  Mathot  and  J.  Du  Pratt  White  for  respondent. 

Judgment  affirmed,  with  costs,  on  opinion  below. 
Concur:    Cullen,    Ch.   J.,   Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


MEMORANDA.  559 

Charles  C.  Worthington  et  al.,  Respondents,  v.  'Thbodork 
L.  Herrmann,  Appellant,  and  William  L.  Bull  et  al., 
Kespondents. 

Worthington  v.  Herrmann,  89  App.  Div.  627,  affirmed. 
(Argued  January  81,  1905;  decided  February  21,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  12,  1904,  affirming  a  judgment  in  favor  of  plaintiffs 
entered  upon  the  report  of  a  referee. 

Louis  Marshall  for  appellant. 

Edward  M,  Shepard  and  WiUiam  A,  Jenner  for 
respondents. 

Judgment  affirmed,  witli  costs ;  no  opinion. 
Concur:    Cullen,    Ch.    J.,   Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


Theodore  L.  Herrmann,  Appellant,  v.  Charles  C.  Worth- 
ington et  al..  Respondents. 

Berrmann  v.  Worthington,  89  App.  Div.  631,  affirmed. 
(Argued  January  31,  1905;  decided  February  21,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  12,  1904,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  the  report  of  a  referee. 

Louis  Marshall  for  appellant. 

Edward  M,  Shepard  and  William  A.  Jenner  for 
respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
•    Concur:    Cullen,    Ch.   J.,   Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


S6()  MEMORANf)A. 

John  Hey  et  al.,  Respondents,  -y.  Gerhard  Collmak, 

Appellant. 

Hey  V.  CoUman,  78  App.  Div.  584,  affirmed. 

(Submitted  February  1,  1905;  decided  February  21,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  21,  1903,  affirming  a  judgment  in  favor  of  plaintiflfs 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

John  J,  Beatiie  for  appellant. 

M,  N.  Kane  for  respondents. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:    Cullen,   Ch.   J.,   Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


Frances  S.  Janeway,  Respondent,  v,  Henry  Burn  et  al.,  as 
Trustees  under  the  Provisions  of  the  Agreement  for  the 
Dissolution  of  the  National  Wall  Paper  Company, 
Appellants. 

Janeu>ay  v.  Burn,  91  App.  Div.  IftS,  affirmed. 
(Argued  February  1,  1905;  decided  February  21, 1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  tirst  judicial  department,  entered 
February  19,  1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial  Term  without 
a  jury. 

Lauia  JIarshall  for  appellants. 

L,  Lajlin  Kellogg  and  Alfred  C.  Pette  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur:   Gray,  O'Brien,  Bartleit,  Haight,  Vann  and 
Werner,  JJ.     Absent:  Cullen,  Ch.  J. 


MEMORAKDA.  561 

Louis  Rothschild,   Respondent,    v.   Henry   Allen  et  al.. 

Appellants. 

RotTucfiild  V.  Allen,  90  App.  Div.  288,  affirmed. 
(Argued  February  2,  1905;  decided  February  21, 1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Janu- 
ary 28, 1904,  affirming  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  and  an  order  denying  a  motion  for  a  new  trial. 

Jbhfi  J,  Crawford  and  Charles  H,  Brush  for  appellants. 

William  J,  JSarr  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Gray,  O'Brien,  Bartlett,   Haight,  Vann  and 
Werner,  JJ.     Absent :  Cullen,  Ch.  J. 


The  People  of  the  State  of  New  York,  Respondent,  v. 

Charles  Kawter,  Appellant. 

People  V.  Kanter,  100  App.  Div.  516,  affirmed. 
(Argued  February  2,  1905;  decided  February  21,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  Jan- 
uary 10,  1905,  which  affirmed  a  judgment  of  the  Court  of 
General  Sessions  of  the  Peace  in  the  county  of  New  York 
rendered  upon  a  verdict  convicting  the  defendant  of  the  crime 
of  grand  larceny  in  the  first  degree. 

Max  D.  Steuer  for  appellant. 

William  Travers  Jercmie^  District  Attorney  {Howard  S. 
Cans  of  counsel),  for  respondent. 

Judgment  of  conviction  affirmed  ;  no  opinion. 

Concur:  Gray,  Bartlett,  Haight,  Vann  and  Werner, 

JJ.    Not  voting :  O'Brien,  J.     Absent :  Cullbn,  Ch.  J, 
36 
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In  the  Matter  of  the  Application  of  Mabgabet  Cabboll, 
Appellant,  to  Remove  Certain  Indictments  to  the  Supreme 
Court  and  for  a  Change  of  Venue. 

The  People  of  the  State  of  New  Yobk,  Respondent. 

Matter  of  Carroll,  96  App.  Div.  681,  appeal  dismissed. 
(Submitted  February  3,  1905;  decided  February  21,  1905.) 

Appeal  from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
September  1,  1904,  which  affirmed  an  order  of  Special  Term 
denying  a  motion  for  the  removal  of  the  trial  of  certain  indict- 
ments from  the  Albany  County  Court  to  the  Supreme  Court 
and  for  a  change  of  venue. 

Peter  A.  Ddaney  for  appellant. 

George  Addington  for  respondent. 

Appeal  dismissed,  with  costs ;  no  opinion. 
Concur:    Cullen,    Ch.   J.,    Gbay,    O'Bbien,    Babtlett, 
Haight,  Vann  and  Webnee,  JJ. 


Ann  Glennon,  as  Administratrix  of  Richabd  Glen- 
NON,  Deceased,  Appellant,  v.  Erie  Railroad  Company, 
Respondent. 

OUnnon  v.  Erie  R.  R.  Co.,  86  App.  Div.  897,  affirmed. 
(Argued  February  8,  1905;  decided  February  21,  1905.) 

Appeal  from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
August  5,  1903,  affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismissal  of  the  complaint  by  the  court  at  j^ 
Trial  Term  and  an  order  denying  a  motion  for  a  new  trial. 

Hobert  H,  Barnett  for  appellant. 

Menry  Bacon  and  Joseph  Merritt  for  respondent. 

Judgment  affirmed,  with  costs ;  no  opinion. 
Concur :  Gbay,  O'Bbien,  Babtlett,  Ha.ight  and  Webnee, 
JJ,    Absent :  Cullen,  Ch.  J.    Not  sitting :  Vann,  J, 


MEMORANDA.  563 

The  People  of  the  State  of  New  Yoick  ex  rel.  Charles  D. 
Blatohfoed,  Appellant,  v.  William  McAdoo,  as  Police 
Commissioner  of  the  City  of  New  York,  et  al.,  Respondents. 

The  People  of  the  State  of  New  York  ex  rel.  Edward  E, 
DooNAN,  Appellant,  v.  William  McAdoo,  as  Police  Com- 
missioner of  the  City  of  New  York,  et  al..  Respondents. 

People  ez  rel.  Blatchford  v.  McAdoo,  101  App.  Div.  — ;  People  ex  rel, 
Doonan  v.  McAdoo,  101  App.  Div.  — ,  appeals  dismissed. 
(Argued  February  20,  1906;  decided  February  21,  1906.) 

Appeals  from  orders  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  second  judicial  department,  entered 
January  11,  1905,  which  reversed  orders  of  Special  Term 
granting  motions  for  peremptory  writs  of  mandamus  direct- 
ing the  defendant  police  commissioner  to  reinstate  the  relators 
in  positions  formerly  held  by  them  in  the  police  department 
of  the  city  of  New  York. 

Charles  S.  Aronstam  for  appellants. 

John  J,  Ddany^  Corporation  Counsel  {Theodore  Connoly 
and  James  D.  BeU  of  counsel),  for  respondents. 

Appeals  dismissed,  with  costs ;  no  opinion. 
Concur:    Cullen,    Ch.    J.,    Gray,    O'Brien,    Bartlett, 
Haight,  Vann  and  Werner,  JJ. 


INDEX. 


ACOOBD  AND  SATISFACTION. 

Acceptance  of  Cft£ek  Accompanying  Statement  Marked  *'  to  Check  in  Fhdl" 
The  mere  retention  aad  use  by  vendors  of  checks  accompanying  an 
account  giving  the  amount  of  goods  delivered,  and  the  price  therefor,  at 
the  foot  of  which  appeared  the  words  "to  check  in  full/'  does  not  con- 
stitute an  accord  ana  satisfaction  where  it  appears  that  they  had  a  valid 
contract  by  which  the  vendee  was  bound  to  accept  the  goods  at  a  speci- 
fied price,  and  although  the  latter  repudiated  it,  it  continued  to  receive 
the  goods  after  notification  that  they  were  delivered  solely  under  the 
contract  and  at  the  price  stipulated  therein,  and  if  it  sent  any  checks  it 
would  receive  for  them  nothing  but  credit  on  account.  Laj^oe  v.  Sugar 
Loaf  Dairy  Co.  367 

AGSNGY. 

Order  executed  by  husband  and  wife  directing  individi;al  savings  bank 
deposits  to  be  paid  to  the  survivor  —  when  holder  of  paper  an  agent  for 
its  delivery  at  bank  —  revocation  of  agency  by  death  of  principal. 

See  Banking,  1,  2. 

ANIMALS. 

Wild  —  protection  of. 

See  Gamb,  2. 

ANNULMENT. 
Of  marriage  —  action  to  set  aside  decree  for  fraud. 

See  Judgment,  1-4. 

ANSWER. 

When  defect,  although  appearing  on  face  of  complaint,  may  be  raised 
by  answer. 

See  Pleading. 

APABTMENT  HOUSES. 

When  covenant  restricting  erection  of  tenement  house  does  not  restrict 
erection  of  apartment  house. 

See  Real  Property,  1,  2. 


1.  When  Exception  to  Direction  of  General  Verdict  Insufficient  to  Author- 
ize New  Trial.  The  failure  to  object  and  except  to  the  submission  to  the 
Jury  of  specific  questions  requiring  a  special  verdict,  as  to  plaintiff's  intes- 
tate's freedom  from  negligence,  as  to  defendant's  neji^ligence.  and  as  to  the 
damages,  is  not  cured  by  an  exception  to  the  direction  of  a  general 
verdict  based  thereon,  and  in  the  absence  of  any  other  exception  a  judg- 
ment entered  upon  a  verdict  adverse  to  plaintiff  must  be  affirmed. 
Cooper  V.  JV'.  K,  Ont.  db  W.  By.  Co.  12 

2.  Taxation  of  Costs  and  Insertion  of  Specified  Amovnt  in  Interlocutory 
Judgment  Does  Not  Make  It  Final.  A  judgment  entered  upon  the  report 
of  a  referee  directing  a  final  accounting  of  the  affairs  of  a  dissolved  cor- 

g oration  by  the  trustees  thereof  and  for  such  sums  as  may  be  found  due 
y  them  from  the  sale  of  goods  to  any  one  or  more  of  themselves,  and 
for  sums  improperly  paid  to  them  for  servii;es  in  the  performance  of  their 
trust,  and  that  the  plaintiff  have  judgment  with  costs,  is  not  tinal,  but 
interlocutory;  the  fact  that  a  provision  was  inserted  in  the  judgment  that 
the  plainti£f  recover  the  costs,  which  were  ta.xcd,  and  have  execution 
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APPEAL—  Continued, 

therefor,  does  uot  make  it  final  and  reviewable  by  the  Court  of  Appeals, 
since  that  procedure  was  irregular  and  should  have  been  corrected  not 
by  appeal  but  by  a  motion  to  strike  out.     Otborn  v.  Carde^a.  69 

3.  When  Appellate  Division,  in  Granting  Leate  to  Appeal,  Need  Not 
Certify  Que$tiojis.  Under  the  provisions  of  subdivision  2  of  section  191 
of  the  Code  of  Civil  Procedure  a  certificate  of  the  Appellate  Division  that 
in  its  opinion  a  question  of  law  is  involved  which  ought  to  be  reviewed 
by  the  Court  of  Appeals  is  sufilcient.  without  specifying  the  question 
for  rewew,  it  being  only  under  subdivision  2  of  section  190  of  the  Code 
of  Civil  Procedure  that  questions  are  required  to  be  certified.  Kurz  v. 
Doerr.  88 

4.  Beversal  upon  tlie  Txiw  and  JPhcis —  Wfien  Court  of  Appeals  May 
Review  Order.  The  Court  of  .Appeals  has  no  jurisdiction  to  review  an 
order  of  the  Appellate  Division  reversing  a  judgment  on  the  law  and 
the  facts  and  granting  a  new  trial  if  there  is  any  question  either  of 
fact  or  of  credibility  of  witnesses  involved.  The  Court  of  Appeals  can 
only  review  a  reversal  by  the  Appellate  Division  upon  the  law  and  the 
facts  and  the  granting  of  a  new  trial,  in  a  case  where  a  party  is 
entitled,  as  a  matter  of  law,  to  a  direction  of  a  verdict  in  his  favor. 
Reich  V.  Dyer.  107 

5.  Judgment  of  Reversal  and  Order  Granting  New  Trial  —  When  Time 
to  Appeal  From  Latter  Does  Not  Begin  to  Run  UntU  Former  Has  Reen 
Entered— Code  Civ.  Pro.  §§  1318,  1825.  Where  a  judgment  of  a  trial 
court  is  reversed  and  a  new  trial  granted,  an  appeal  cannot  be  taken  from 
the  judgment  of  reversal,  but  it  must  be  reviewed  upon  an  appeal  from 
the  order  granting  the  new  trial  (Code  Civ.  Pro.  §  1818),  and  if  the 
judgment  is  not  entered  until  after  the  order,  the  time  within  which  an 
appeal  must  be  taken  from  the  order  does  not  commence  to  run  until  the 
entry  of  the  judgment.     Wingert  v.  Krakauer.  266 

6.  Appellate  Division  Has  No  Power  to  Reverse  a  Finding  of  Fact  and 
Modify  Judgment.  While  the  Appellate  Division  has  power,  upon  an 
appeal  from  an  interlocutory  judgment,  to  reverse  a  finding  of  fact  and 
order  a  new  trial,  it  has  no  authority  to  make  a  finding  of  fact  contrary  to 
that  of  the  trial  court  and  modify  an  interlocutory  judgment  in  accord- 
ance therewith,  and  the  judgment  so  entered  must  be  reversed  and  a  new 
trial  granted.    N.  Y.  Bank  Note  Co.  v.  ITamilt&n  B.  N  Eng.  A  P.  Co,  280 

7.  Objection  Not  Raised  Below.  An  objection  that  a  contract  was  void 
as  violating  the  provisions  of  the  act  of  Congress,  known  as  the  Anti- 
Trust  Act,  cannot  be  considered  in  the  Court  of  Appeals  where  it  was 
not  raised  in  the  court  below.  Id. 

8.  Wlien  Affirmance  Assumed  Not  to  Have  Been  Unanimous.  If  it  does 
not  appear  from  the  order  or  judgment  that  an  affirmance  by  the  Appel- 
late Division  was  unanimous,  the  Court  of  Appeals  will  assume  that  it 
was  not.  and  will  determine  whether  the  evidence  was  sufficient  to  war- 
rant the  submission  of  the  case  to  the  jury,  where  the  defendant  has 
moved  for  a  dismissal  of  the  complaint.     Perez  v.  Sandrowitz.  397 

When  exception  to  improper  remarks  of  counsel  presents  no  reversible 
error. 

See  Crimes,  3. 

Short  decision. 
See  Trade  Marks,  2. 

APPELLATE  DIVISION. 

When  need  not  certify  questions  in  granting  leave  to  appeal  to  Court 
of  Appeals. 

See  Appeal,  3. 
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APPELLATE  DIVISION  —  Continusd, 

When  Court  of  Appeals  may  review  order  of,  reversing  upon  the  law 
and  facts. 

See  Appeal,  4. 

Has  no  power  to  reverse  a  finding  of  fact  and  modify  judgment. 
See  Appeal,  6. 

When  afflrir.ance  by,  assumed  not  to  have  been  unanioious. 
See  Appeal,  8. 

ABSON. 

Sufficiency  of  evidence. 

See  Crimes,  1. 

ASSAULT. 

Action  to  recover  damages  for. 

See  Evidence,  2. 

ASSESSMENT. 

Presumption  in  favor  of  validity  of  —  when  burden  is  upon  defendant 
to  allege  and  show  want  of  jurisdiction  in  assessment  of  tax. 

See  Tax,  3,  4. 

Of  capital  stock  of  corporation  under  section  12  of  the  Tax  Law,  when 
real  estate  is  incumbered  with  a  mortgage. 

See  Tax,  6. 

Defective  assessment  upon  real  estate  of  turnpike  company. 
See  Tax,  7. 

ASSIGNMENT. 

Where  agreement  not  to  sell  printing  presses  of  a  certain  kind  except 
to  one  party  not  assignable. 

See  Contract,  5. 

« 

When  an  assignee  of  a  mortgage  may  enforce  same  against  purchaser  of 
part  of  mortgaged  property  having  unrecorded  release  thereof. 

See  Mortgage.  4. 

BANXTNG. 

1.  Savings  Bank  Deposit  —  Oi^r  Executed  by  Husband  and  Wife  Direct- 
ing Individual  Deposits  to  Be  Paid  to  tlie  Survivor —  W/ten  Order  is  Ereeu- 
tory.  An  instrument  executed  by  a  husband  and  wife,  addressed  to  a 
savings  bank  in  which  each  liad  a  separate  account,  requesting  that 
their  accounts  be  merged  so  as  to  run  to  eitlier  or  to  the  survivor  of 
them,  constitutes  an  order  that  their  accounts  be  clianged  so  as  to  make 
each  the  joint  owner  of  the  entirety  so  that  upon  the  death  of  one  the  sur- 
vivor would  become  the  owner  of  the  whole;  it  is  executory,  however, 
until  presented  to  the  bank  and  the  changes  are  made,  and,  consequently, 
may  be  revoked  by  either  party  at  any  time  before  the  order  has  been 
complied  with.     Augsbury  v.  Shurtliff.  188 

2.  Same  —  When  Holder  of  Paper  an  Agent  for  Its  Delivery  at  Bank 
—  Revocation  of  Agency  by  Death  of  Princpal  —  ^t^stion  of  Fact.  Where, 
therefore,  such  an  instrument,  after  execution,  is  left  in  the  possession  of 
the  husband,  he  is  deemed  to  be  the  a^ent  of  his  wife  for  the  purpose  of 
delivering  the  paper  at  the  bank,  and  if  he  fails  to  do  tliis  within  her  life- 
time, his  agency,  by  the  happening  of  her  d(*^th,  is  deemed  to  have  been 
revoked,  and  in  an  action  brought  after  the  death  of  the  wife,  by  her 
administrator,  to  recover  possession  of  her  bank  book  the  question  as  to 
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whether  the  order  was  delivered  duriug  her  lifetime  is  material,  and  it  is 
reversible  eiTor  to  nonsuit  the  plaintiff  and  xefuse  to  submit  it  to  the 
jury.  Id. 

3.  Savings  Banks —  Care  Required  in  Making  Payments  from  Depontof^e 
Account  After  His  Death.  The  oulv  practicable  general  rule  to  which  sav- 
ings banks  can  be  safely  held  in  relation  to  the  degree  of  care  which  they 
must  exercise  in  paving  mone>[  out  of  a  depositor's  account  after  his 
death,  upon  the  production  of  his  bank  book  and  the  presentation  of  a 
draft  purporting  to  bear  his  signature,  when  the  bank  has  had  no  actual 
notice  of  the  depositor's  death,  and  nothing  has  transpired  to  charge  it 
with  knowledge  of  that  fact,  is  the  rule  of  ordinary  care,  leaving  it  to  be 
applied  in  the  li^ht  of  the  special  circumstances  that  characterize  each 
separate  case.     Kelley  v.  Buffalo  Savings  Bank.  171 

4.  Same.  A  conclusion  of  1  iw  that  a  bank  exercised  due  care  and 
caution  in  makin/i:  a  payment  in  a  particular  case  is  not  warranted  where 
there  is  a  finding  that  it  failed  to  make  a  physical  comparison  of  the 
signature  to  a  dnift  with  the  signature  on  tile  m  the  bank  and  there  are 
no  findings  showing  such  omission  to  be  excusable.  Id. 

When  bank  not  a  holder  of  check  "  in  duo  course  "  within  Negotiable 
Instruments  Law. 

See  Bills,  Notes  and  Checks. 

BILLS,  NOTES  AND  CHECKS. 

Negotiable  Instruments  Laic  —  Bona  Fide  Holder  far  Value.  Tie  mere 
crediting  to  a  depositor's  account  on  the  books  of  a  bank  of  the  amount  of 
a  check  drawn  upon  another  bank,  where  the  depositor's  account  continues 
to  be  sufficient  to  pay  the  check  in  case  it  is  dishonored,  does  not  constitute 
the  bank  a  holder  of  the  check  in  due  course  within  the  law  merchant, 
as  that  term  is  now  defined  in  the  Negotiable  Instruments  Law  (L.  1897, 
ch.  612.  ^  91).  so  as  to  render  its  title  superior  to  the  defenses  which 
the  drawer  of  the  check  may  have  against  the  payees.  Citizens*  State  Bank 
v.  Cowles.  846 

When  acceptance  of  check  does  not  constitute  an  accord  and 
satisfaction. 

See  Accord  and  Satisfaction. 

Guaranty  of  note  —  chattel  mortgage  as  security  —  rights  of  guarantors 
as  against  holders  of  prior  mortgage. 

See  Mortgage,  3. 

Partnership  notes  constituting  corpus  of  trust  fund  —  consideration  — 
when  notes  enforceable. 

See  Trust,  8. 

BONDS. 

Insolvent  railroad  corporation  —  reorganization  committee  —  liability 
of  committee  for  failure  to  adopt  and  notif}^  bondholders  of  plan  before 
foreclosure  sale. 

See  Contract,  2-4. 

■ 

When  authority  of  agent  for  surety  company  cannot  be  delegated. 
See  Principal  and  Agknt. 

BOOTBLACKING  STAND. 

Not  place  of  public  accommodation. 

See  Cn'iL  Rights, 
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BUFFALO  (CITY  OF). 

Contract  of  Orade  Crossing  Co7nmissioners  with  Railroad  Company  — 
Wlien  Failure  of  C<^mmis8ion  to  Comply  toitk  Provisions  Thereof  Entitles 
Company  to  Injunction.  Where  a  contract  between  a  railroad  company 
and  commissioners  appointed  under  the  Buffalo  Grade  Crossing  Acts  (L. 
1888,  ch.  345,  as  amended)  provided  that  certain  structures  designed  to 
abolish  or  mitigate  the  evils  of  grade  crossings  should  be  constructed, 
that  each  party  should  bear  a  certain  portion  of  the  expense,  that  a  via- 
duct on  Perry  street  should  not  be  erected  until  "the  work  on  other 
streets  is  finished  *  *  *  and  until  it  shall  be  determined  by  two- 
thirds  of  the  commissioners  that  the  construction  of  said  work  (Perry 
street)  is  nepessarv/'  the  company  is  entitled  to  an  injunction  restrain- 
ing the  erection  of  the  viaduct  until  the  commissioners  have  performed 
the  conditions  precedent,  where  it  appears  that  the  work  on  the  other 
streets  is  unfinished  and  that  the  necessity  for  its  erection  was  deter- 
mined, not  by  the  votes  of  two-thirds  of  the  whole  board  of  ten  com- 
missioners, but  by  the  votes  of  but  six  commissioners,  and  the  fact 
that  there  were  two  vacancies  in  the  board  does  not  niter  the  situation : 
an  objection  that  the  plaintiff  has  an  adequate  remedy  at  law  in  that  it 
can  successfully  resist  the  payment  of  its  proportion  of  the  expense  is 
untenable,  since  such  a  case  comes  within  the  rule  that  when  u  defendant 
has  an  ultimate  right  to  do  the  act  sought  to  be  restrained,  but  only  upon 
some  condition  precedent,  and  compliance  with  the  condition  is  within 
the  power  of  the  defendant,  an  injunction  will  almost  universally  be 
granted  until  the  condition  is  complied  with.  Erie  R.  R,  Co.  v.  City  of 
Buffalo,  192 

CABE. 

Required  of  bank  in  making  payments  from  depositor's  account  after 
his  death. 

See  Banking,  8,  4. 

CAT7SE  OF  ACTION. 

When  transfer  of  naked  trade  mark  confers  no  right  of  action  for 
infringement. 

See  Trade  Marks. 

CHALLENGR 

To  panel  of  trial  jurors  on  ground  of  unconstitutionality  of  special 
jury  act  —  when  insufficient. 

See  Crimes,  18. 

CHARGE. 

As  to  sufficiency  of  circumstantial  evidence  —  recital  of  facts. 

See  Crimes,  4,  5. 

As  to  space  of  time  necessary  for  premeditation  and  deliberation. 
Se^  Crimes,  8. 

When  error  in  refusal  to  charge  is  not  cured. 
See  Trial. 

CHATTEL  MOBTGAGE. 

When  given  bv  two  mortgagors  residing  in  different  places,  mortgage 
is  void  unless  rfled  in  both  places  —  righta  of  subsequent  mortgagees 
holding  mortgage  on  stime  property  as  security  for  guaranteeing  note 
made  by  mortgagors. 

See  Mortoagk.  2,  8. 

Equitable  action  by  receiver  in  supplementary  proceedings  to  set 
aside  a. 

See  Supplementary  Pi^oceepings, 
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When  acceptance  of  check  does  not  constitute  an  accord  and  satisfaction. 
See  Accord  and  Satispaction. 

When  bank  not  holder  of  check  "in  due  course"  within  Negotiable 
Instruments  Law. 

See  BiLi^,  Notes  and  Checks. 

CITIE3. 

Amendments  to  general  law  relating  to,  must  comply  strictly  with  con- 
stitutional requirements. 

See  Constitutional  Law,  1. 

Presumption  of  regularity  of  acts  of  officers  of. 
See  Officers. 

CIVIL  BIGHTS. 

Bootblacking  Stand  Not  **  Place  of  Public  Accommodation.''  The  phrase 
"  and  all  other  places  of  public  accommodation,"  us  used  in  chapter  1042 
of  the  Laws  of  1895,  entitled  an  act  to  protect  all  citizens  in  their  civil 
and  legal  rights,  does  not  include  a  bootblacking  stand,  and  a  refusal  to 
shine  the  shoes  of  a  colored  man.  upon  the  ground  of  his  color,  does  not 
subject  its  proprietor  to  the  penalties  imposed  by  the  act.  Burks  v. 
Bo89o.  341 

CODE  OF  CIVIL  PBOCEBUBR 

1.  §§190,  191  —  Appeal —  W?ien  Appellate  Division,  in  Gran tinff  Leave 
to  Appeal,  Need  Not  Certify  Questions.  Under  the  provisions  of  subdivision 
2  of  section  191  of  the  Code  of  Civil  Procedure  a  certificate  of  the  Appel- 
late Division  that  in  its  opinion  a  question  of  law  is  involved  which  ought 
to  be  reviewed  by  the  Court  of  Appeals  is  sufficient,  without  specifying 
the  question  for  review,  it  being  only  under  subdivision  2  of  section  190 
of  the  Code  of  Civil  Procedure  that  questions  are  required  co  be  certified. 
Kui^  V.  Doerr,  ^ 

2.  §§  488,  498,  499—  Pleading—  When  Defect,  Alt/wug?i  Appearing  on 
Face  of  Complaint,  May  Be  Raised  by  Answer.  Although  it  appears  upon 
the  face  of  the  complaint  that  a  contract  sued  upon  is  void  under  the 
8tatuto  of  Frauds,  the  objection  need  not  be  taken  by  demurrer,  but  is 
sufficiently  raised  by  an  answer  expressly  pleading  the  statute  and  by  a 
motion  for  judgment  on  the  pleadings  at  the  opening  of  the  trial.  (Code 
Civ.  Pro.  §§  488,  498,  499.)    Seamans  v.  Barentsen.  388 

8.  §  829  —  One  from  Wlwm  Party  Derives  His  Intei-est  Disqualified 
from  Testifying.  Where,  after  the  death  of  an  alleged  putative  father,  in 
an  action  by  the  child  to  enforce  an  agreement  by  the  said  father  to  pay  io 
the  child  a  sum  of  money  in  consideration  of  the  mother's  promise  to  sup- 
port the  child,  it  appears  that  the  promise  of  the  mother  to  the  father,  in 
consideration  of  his  promise  to  pay  the  child,  alone  furnished  such  con- 
sideration as  there  was  in  support  of  the  alleged  agreement,  and  the  sole 
interest  of  the  child  is  thus  derived  from  and  through  the  mother,  she  is 
disqualified,  under  the  provisions  of  section  829  of  the  Code  of  Civil  Pro- 
cedure, from  testifying  to  the  alleged  agreement,  since  the  statute  forbids 
one  from  whom  a  party  derives  his  interest  from  testifying  to  a  personal 
transaction  with  a  decedent  in  an  action  to  enforce  such  interest  against 
the  decedent's  estate.    Bosseau  v.  Bouss.  116 

4.  Idefn — Eoidence  —  Wlien  Interested  Party  Prohibited  from  Giving 
Testimony  Explaining  Transaction  Between  Decedent  and  Third  Party. 
Where  the  plaintiff  has  shown,  in  an  action  brought  to  set  aside  a  deed 
executed  by  a  decedent,  upon  the  ground  that  the  deed  was  obtained  by 
the  grantee  without  consideration  and  by  undue  influence,  that  after  the 
grantor  had  conveyed  the  property  to  the  granteee  he  executed  and  deliv- 
ered, in  her  presence,  a  lease  of  the  property  to  a  third  person,  and  the 
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grantee  has  testified  in  her  own  behalf  that  she  was  present  and  heard  the 
conversation  between  her  grantor  and  the  tenant,  she  is  precluded,  under 
section  829  of  the  Code  of  Civil  Procedure,  from  giving  any  testimony 
relating  to  the  transaction  for  the  purpose  of  explaining  the  lease.  Bur- 
dick  V.  Burdick.  261 

6.  §911  —  Etidenee  —  Right  to  Object  to  Competency  of  Portion»  of  a 
DepoHtioti.  Where  testimony  taken  upon  the  direct  examination  of  a  wit- 
ness under  a  commission  has  been  read  upon  a  trial,  a  party  may  decline 
to  read  the  testimony  taken  upon  his  cross-examination  of  the  witness, 
and,  if  read  by  his  aciversary,  he  may,  under  section  911  of  the  Code  of 
Civil  Procedure,  object  to  any  question  as  incompetent  or  irrelevant, 
although  it  was  framed  by  him  and  constituted  part  of  his  own  cross- 
examination.     Cudlip  V.  ^.  Y.  Evening  Journal  Pub.  Co.  85 

6.  §1818 — Appeal — Judgment  of  Reteraal  and  Order  Granting  New 
TricU —  When  Time  to  Appeal  from  Latter  Boes  Not  Begin  to  Run  Until 
Forjner  lias  Been  Entered,  Where  a  judgment  of  a  trial  court  is  reversed 
and  a  new  trial  granted,  an  appeal  cannot  be  taken  from  the  judgment  of 
reversal,  but  it  must  be  reviewed  upon  an  appeal  from  the  order  granting 
the  new  trial  (Code  Civ.  Pro.  §  1318),  and  if  the  judgment  is  not  entered 
until  after  the  order,  the  time  within  which  an  appeal  must  be  taken  from 
the  order  does  not  commence  to  run  until  the  entry  of  the  judgment. 
Wingert  v.  Kraknuer.  265 

7.  §  ^^  —  WiU  — Failure  to  Dispose  of  Remaindei-  of  Trust  Fund. 
Where  a  testator,  whose  only  heirs  are  his  widow  and  daughter,  creates 
a  trust  fund  for  the  benefit  of  his  wife,  but  makes  no  disposition  of  the 
remainder,  he  dies  intestate  as  to  such  remainder  and  it  passes  to  them  as 
undisposed  of  property,  and  upon  the  death  of  the  daughter  without 
issue  her  interest  passes  to  the  widow.  (Code  Civ.  Pro.  §  2732,  subd.  8.) 
Pomroy  v.  Hincks.  73 

8.  §  3258  —  Extra  AUoicance.  Although  an  action  may  be  difficult  and 
extraordinary,  an  extra  allowance  of  costs  to  the  successful  defendant  is 
erroneous,  where  no  sum  is  recovered  or  claimed  and  there  is  no  allega- 
tion, proof  or  finding  as  to  the  value  of  the  subject-matter  involved. 
(Code  CHv.  Pro.  §  3253.)    Kitching  v.  Brmcn.  414 

COLOBED  PEB430N& 

Proprietor  of  bootblacking  stand  not  subject  to  penally  for  refusal  to 
shine  shoes  of  colored  man. 

See  Civil  Rights. 

COMPLAINT. 

Allegations  of,  not  supported  by  evidence. 

See  Master  and  Seuvant,  1. 

When  defect  although  appearing  on  face  of,  may  be  raised  by  answer. 
See  Pleading. 

CONSIDEBATION*. 

Extension  of  time  of  payment  of  pre-existing  debt  constitutes  valuable 
consideration. 

See  Mortgage,  1. 

CONSTITUTIONAL  LAW. 

1.  Statutes  —  Amendments  to  General  Laio  Relating  to  Cities.  A  special 
act  or  amendment  changing  the  general  law  applicable  to  the  government 
of  cities  must  comply  strictly  with  constitutional  requirements.  Cahill  v. 
Hogan.  304 


572  INDEX. 

OOKSTITXrnONAL  LAW  —  Continued. 

2.  Local  Bills,  Chapter  629  of  the  Laws  of  1004,  all  of  the  provisions 
of  which  relate  to  the  city  of  Troy  and  were  intended  to  amend  its  char- 
ter in  several  respects,  and  whicli,  therefore,  is  a  local  bill,  does  not  suffi- 
ciently express  in  its  title  a  purpose  to  change  the  personnel  of  the 
municipal  improvements  commission  by  adding  members  thereto  by  a  title 
*'Anact  *  *  *  to  create  a  municipal  improvements' commission  and 
to  define  its  powers  and  duties  and  to  enlarge  the  powers  and  duties  of 
said  commission,"  and  for  that  reason  is  violative  of  section  16  of  article 
8  of  the  Constitution  providing  that  a  local  bill  shall  not  embrace  more 
than  one  subject  and  that  shall  be  expressed  in  its  title.  Id. 

When  defendant  on  trial  for  murder  not  prejudiced  by  drawing  and 
return  of  trial  jurors  under  unconstitutional  act. 

See  Crimes,  14. 

Protection  of  game  within  the  police  power  and  the  method  within  the 
discretion  of  the  legislature. 

See  Game,  2. 

Provision  of  New  York  city  charter  that  term  of  mayor  shall  com- 
mence at  noon  on  the  first  day  of  January  after  his  election  unconstitu- 
tional. 

See  New  York  (City  of),  7. 

OONTBACT. 

1.  Construction  of  a  Contract  by  Which  Tramferrer  of  Stock  andBiuinesa 
of  a  Corporation  Agreed  to  Assume  and  Pay  Indebtedness  Accruing  Before  a 
Certain  Bate.  The  owner  of  the  stock  of  a  corporation  agreed  to  transfer 
it  to  a  new  corpomtion  to  be  organized  to  take  over  the  stock  of  its  prede- 
cessor and  several  other  corporations  engaged  in  the  same  business;  in 
this  agreement  he  stipulated  that  the  old  company  should  be.  free  and 
discharged  from  all  indebtedness  matured  and  payable  before  a  certain 
date,  and  that  he  would  assume  any  part  of  such  indebtedness  which 
for  any  reason  it  might  not  be  practicable  to  discharge  before  that  date; 
before  that  date  the  old  company  had  obtained  a  judgment  in  England 
against  the  infringer  of  a  copyrii^ht,  from  which  judgment  an  appeal  had 
been  taken,  and,  pursuant  to  the  practice  in  England,  the  costs  of  the 
action  were  paid  to  the  solicitors  of  the  old  company,  under  an  under- 
taking that  tlicy  should  be  repaid  to  the  appellant  if  the  judgment 
should  be  reversed;  upon  settlement  with  the  solicitors  of  the  old  com- 
pany, the  owner  thereof  applied  such  costs  upon  their  bill;  some  time 
after  the  transfer  of  the  stock  of  the  old  company  to  the  new  company 
the  judgment  was  reversed,  and  the  new  company,  upon  demand  oi  the 
appellant,  repaid  the  costs.  Held,  that  the  owner  of  the  stock  of  the  old 
company,  or  his  estate,  was  liable,  under  the  agreement,  to  the  new  com- 
pany for  the  amount  of  the  costs  refunded  by  it  to  the  appellant.  Royal 
Baking  Powder  Co.  v.  Uoagland.  85 

2.  Stipulation  Making  a  Party  Final  Judge  of  His  Own  Acts,  No  one 
can  be  made  by  contract  the  final  judge  of  his  own  acts,  for  the  law 
writes  **  good  faith  '*  into  such  agreements.  No  covenant  of  immunity 
can  be  drawn  that  will  protect  a  person  who  acts  in  bad  faith,  because 
such  a  stipulation  is  against  public  policy  and  the  courts  will  not  enforce 
it.     Ifulustrial  <fc  General  Trust  v.  2bd.  215 

8.  Railroads  —  Reorganization  Agreement  —  Liability  of  Committee  for 
Failure  to  Adopt  ami  Notify  Bondlwlders  of  Plan  Before  Foreclosure  Sale — 
Stipulation  That  Committee's  Construction  of  Agreement  Should  Be  Final. 
Under  a  reorganization  agreement  made  by  the  bondholders  of  an  insolvent 
railway  company  during  the  pendency  of  an  action  to  foreclose  the  mort- 
gacre  given  to  secure  the  bonds,  which  agreement  conferred  upon  a  reor- 
ganization committee,  therein  named,  the  legal  and  equitable  title  of  thQ 
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bonds  for  the  purpose  of  reorganizing  the  affairs  of  the  railway  company, 
together  with  all  the  power  and  authority  necessary  for  that  purpose,  and 
required  the  committee  to  make  and  adopt  a  plan  of  reorganization  and  give 
notice  thereof  to  the  bondholders  so  that  any  of  them  might  withdraw  from 
the  agreement  if  the  plan  should  not  be  satisfactory  and  recover  back  the 
bonds  deposited  thereunder,  and  authorized  the  committee  to  form  a  new 
corporation  and  use  such  bonds  for  the  purpose  of  purchasing  any  of  the 
assets  and  franchises  of  the  old  company  for  a  new  corporation,  and  fur- 
ther provided  that  the  committee  might  construe  its  provisions,  and  their 
construction  should  be  final,  nnd  that  no  member  of  the  committee  should 
be  liable  for  "anything  but  his  own  willful  misconduct"  —  the  committee 
impliedly  agrees  to  prepare  a  plan  and  submit  it  to  the  bondholders  before 
the  property  is  sold  under  foreclosure,  and  their  right  to  take  back  their 
bonds  if  the  plan  is  not  satisfactory  is  vital;  the  fact  Chut  the  committee 
has  power  to  construe  the  agreement,  and  the  engagement  that  its  con- 
struction shall  be  final  means  that  it  shall  be  final  if  the  committee  act«  in 
good  faith;  and  where  by  a  foreclosure  sale  of  the  property  before  the 
submission  of  a  plan  the  bondholder  is  deprived  of  this  vital  ri^ht,  the 
action  of  the  committee  cannot  be  considered  as  taken  in  good  faith,  and 
he  may  maintain  an  action  to  recover  any  damages  sustained  thereby.    Id. 

4.  Measure  of  DamctgeB.  The  measure  of  damages  in  such  an  action 
is  what  the  plaintiff  has  lost;  he  is  entitled  to  recover  the  value  of  his 
bonds  as  of  the  date  of  the  violation  of  the  agreement;  where  the  bonds 
have  had  no  market  value  for  years,  the  difficulty  of  establishing  a  method 
of  proving  their  value  such  as  will  be  just  to  both  parties  is  enhanced,  but 
is  not  insuperable;  the  value  of  the  bonds  may  be  approximately  estab- 
lished by  showing  the  intrinsic  value  of  the  property  upon  which  they 
were  a  first  lien,  and  any  circumstance  legitimately  tending  to  prove  that 
value  is  competent;  when  so  established  the  value  of  the  plaintiff's  bonds 
is  the  proper  proportion  of  that  amount,  not  exceeding  in  either  case  the 
face  of  the  bonds  and  interest  unpaid.  Id. 

5.  Agreement  Not  to  Sell  Printing  Presses  of  a  Certain  Kind  Except  to 
One  Party —  Wlien  Contract  Not  Amgnable.  Where  a  corporation 
engaged  in  manufacturing  presses  for  printing,  numbering  and  perforat- 
ing strip  tickets  entered  into  a  contmct  with  a  printing  company,  incor- 
porated under  the  laws  of  the  state  of  New  Jersey,  by  which  all 
future  sales  of  the  presses  should  be  made  .to  and  through  the  latter 
company,  which  should  have  the  right  to  lease  the  presses  to  pur- 
chasers thereof  under  a  perpetual  lease,  the  price  of  the  presses  to  be 
collected  by  the  printing  company  and  paid  by  it  to  the  press  com- 
pany, the  latter  company  further  agreeing  not  to  attach  the  numbering 
and  perforating  devices  to  any  press  previously  manufactured  and  sold, 
the  object  of  the  contract  being  to  prevent  any  competitor  of  the 
printing  company  from  obtaining  or  using  anv  press  built  by  the  press 
company  with  the  numbering  and  perforating  attachments  or  which 
could  be  i^sed  for  printing  strip  tickets  of  form,  design  or  purpose  similar 
to  those  printed  or  that  might  be  printed  by  the  printing  company  —  the 
contract  is  not  assignable  without  the  consent  of  the  press  company,  to  a 
corporation  organized  apd  incorporated  under  the  laws  of  West  Virginia 
for  the  purpose  of  taking  over  the  business,  propert^*^  and  contracts  of  the 
New  Jersey  corporation,  which,  after  assigning  all  its  property  and  con- 
tracts to  its  successor,  was  dissolved,  since  the  new  corporation  was  not 
only  technically  but  substantially  a  different  entity  from  its  predecessor, 
ana  the  press  company  is  not  obliged  to  intrust  its  money  collected  on  the 
sale  of  the  presses  to  the  responsibility  of  an  entirely  different  corporation 
from  that  wiUi  which  it  had  contracted.  Neio  York  Bank  Note  Co.  v. 
BdmiUon  B.  N.  Eng.  <fc  Pr.  Co.  280 

6.  Whm  Covenant  Bestrieting  Sale  of  Presses  Not  Void  as  in  Bestraint  of 
Tfods*    The  fact  that  the  contract  restricted  the  sale  of  presses  except  to 
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the  printing  companv,  and  that  a  separate  consideration  was  paid  for  the 
covenant  of  restriction,  does  not  render  the  contract  so  unreasonable  in 
its  restraint  of  trade  that  it  is  void  for  that  reason,  where  the  adaptation 
of  the  press  to  the  special  use  was  the  work  of  both  parties  and  the  cove- 
nant not  to  sell  other  presses  for  similar  work  accompanied  the  manufac- 
ture and  sale  of  a  press  and  constituted  an  integral  part  of  the  thing 
sold.  Id. 

7.  Same  —  Measure  of  Damages  in  Action  for  BreacJi  of  Covenant  Mot  to 
SeU  Presses  to  Any  Except  Contracting  Party.  Where  the  press  company, 
after  the  printing  company  had  assigned  the  contract  to  its  successor  and 
was  dissolved,  furnished  to  a  rival  printing  company,  owning  a  press 
manufactured  and  delivered  before  the  execution  of  the  contract,  the 
attachment  for  numbering  and  perforating  tickets,  and  also  constructed 
and  delivered  to  such  rival  company  an  additional  press  with  attachments 
complete,  and  an  action  for  an  injunction  and  for  damages  was  brought 
against  the  rival  company  and  the  press  company  by  the  printing  com- 
pany to  which  the  contract  was  assigned,  the  measure  of  damages,  if  any, 
is  not  the  total  amount  of  profits  received  by  the  rival  company  from  tne 
printing  of  tickets  after  the  execution  of  the  contract  in  question,  but  the 
difference  between  the  profits  made  from  the  use  of  the  press  with  the 
numbering  and  perforating  attachments  and  those  made  by  the  use  of 
presses  without  those  attachments,  and  the  burden  of  proof  is  upon  the 
plaintiff  to  establish  such  difference.  Id. 

Of  sale  —  when  acceptance  of  check  accompanying  statement  marked 
"  to  check  in  full "  does  not  constitute  an  accord  and  satisfaction. 

See  Accord  and  Satisfaction. 

Of  grade  crossing  commissioners  with  railroad  company  —  when  failure 
of  commissioners  to  comply  with  provisions  thereof  entitles  company  to 
injunction. 

See  BcFFALO  (City  of). 

Oral  contract  of  decedent  must  be  established  by  clearest  and  most  con- 
vincing proof. 

See  Evidence,  3. 

Contractor's  breach  of  warranty  —  contractor  may  not  show  that  mate- 
rials used  in  construction  of  building  are  preferable  to  those  required  by 
contract. 

See  Evidence,  5,  6. 

Individual  liability  of  administrator  on  agreement  made  with  next  of 
kin. 

See  Executors  and  Adhinistrators. 

Of  fire  insurance  —  effect  of  provision  in  policy  giving  insured  privilege 
to  make  additions  and  alterations. 

See  Insurance,  1. 

Of  reinsurance  —  meaning  of  words  pro  rata  in  policy. 
See  Insurance,  2. 

For  services  —  erroneous  proof  of  net  profits  of  sales  upon  which  com- 
missions of  employee  were  based. 

See  Master  and  Servant,  1,2. 

Void  under  Statute  of  Frauds  —  when  objection  need  not  be  taken  by 
demurrer. 

SeeVhEJjymo,, 
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Town  not  liable  for  breach  of  contract  made  by  water  commissioners 
under  chapter  451  of  Laws  of  1900. 

See  Towns. 

Agreement  creating  trust  —  when  interest  of  remainderman  disposed  of 
by  substituted  agreement. 

See  Tkdst,  1. 

CONVEBSION. 

When  guarantor  of  note  secured  by  chattel  mortgage  not  liable  to  holder 
of  prior  mortgage  as  for  a  conversion  in  taking  possession  of  mortgaged 
property. 

See  Mortgage,  3. 

CORPOBATIONS. 

1.  Creditor' »  Suit  Against  Holder  of  Stock  Not  Paid  in  Full —  Stock  Cor- 
poration Ltiw.  The  right  of  the  creditor  of  an  insolvent  corporation  whose 
debt  was  created  in  1900,  to  enforce  in  an  action  at  law  commenced  in 
March,  1902,  the  joint  and  several  liability  therefor  of  the  holders  of  stock 
not  paid  in  full,  which  was  conferred  by  the  Stock  Corporation  Law  of 
1893  (Ch.  688),  was  not  affected  by  the  later  act  of  1901  (Ch.  354);  such  an 
action  is  governed  by  the  former  statute,  and  the  plaintiff  may  sue  one 
or  all  or  any  number  of  the  stockholders.     Lang  v.  Lutz.  254 

2.  Pleading.  The  failure  of  the  complaint  to  show  the  recovery  of  a 
judgment  against  the  corporation  and  the  return  of  an  execution  unsatis- 
fied is  immaterial,"  where  it  contains  an  allegation  that  a  judgment  of 
dissolution  had  been  rendered  which  restrained  creditors  from  instituting 
or  prosecuting  actions  against  it.  Id, 

8.  Parties.  The  judgment  demanded  not  affecting  the  property  of 
the  corporation  but  that  of  the  stockholders  only,  the  receiver  is  not  a 
necessary  party  to  the  action.  'Id. 

Construction  of  a  contract  by  which  transferrer  of  stock  and  business 
of  a  corporation  agreed  to  assume  and  pay  indebtedness  accruing  before  a 
certain  date. 

See  Contract,  1. 

Bailroad  —  reorganization  agreement  —  liability  of  committee  for  failure 
to  adopt  and  notify  bondholders  of  plan  before  foreclosure  sale  —  stipula- 
tion that  committee's  construction  or  agreement  should  be  final  —  measure 
of  damages. 

See  Contract,  2-4. 

When  estopped  from  asserting  that  preferred  stock  certificates  represent 
a  debt. 

See  Tax,  1. 

Assessment  of  capital  stock,  under  section  12  of  the  Tax  Law,  when 
real  estate  is  incumbered  with  a  mortgage. 

See  Tax,  6. 

Defective  assessment  upon  real  estate  of  turnpike  company  not  owning 
fee  of  its  road. 

See  Tax,  7. 

Franchise  tax  assessable  only  on  future  business  of  corporation  not  on 
past  transactions. 

See  Tax,  8. 
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Extra  Allowance --When  Potoer  of  Court  to  Make  Not  AffeoUd  bu  Stipu- 
lati&n  Redtidng  Amount  Demanded  in  Complaint.  The  power  of  the  court 
to  make  an  extra  allowance  In  a  difficult  and  extraordinary  case  is  not 
affected  by  a  stipulation  made  by  the  unsuccessful  party  two  days  before 
the  trial  largely  reducing  the  amount  claimed  in  the  complaint,  after  the 
defendants  had  prepared  for  trial  upon  the  theory  that  the  larger  amount 
was  involved.     People  y.  Bootman.  1 

Taxation  of,  and  inserlion  of  specified  amount  in  interlocutory  judg- 
ment irregular. 

See  Appeal,  2. 

Extra  allowance. 
See  Heal  Property.  3. 

OOTJKSEL. 

Controversy  between. 

See  Crimes,  3. 

OOUBT  OF  APPEALS. 

When  exception  to  direction  of  general  verdict  insufficient  to  authorize 
Court  of  Appeals  to  grant  new  trial. 

See  Appeal.  1. 

Taxation  of  cost?  and  insertion  of  specified  amount  in  interlocutory 
judgment  does  not  make  it  final  and  reviewable  by. 

See  Appeal,  2. 

When  Appellate  Division  in  granting  leave  to  appeal  to,  need  not 
certify  questions. 

See  Appeal,  8. 

When  may  review  order  of  Appellate  Division  Reversing  upon  the  law 
and  facts. 

See  Appeal,  4. 

When  time  to  appeal  to,  from  order  granting  new  trial  does  not  begin 
to  run  until  judgment  of  reversal  has  been  entered. 

See  Appeal,  5. 

Cannot  consider  objection  not  raised  below. 
See  Appeal,  7. 

When  will  assume  affirmance  by  the  Appellate  Division  not  to  have 
been  unanimous. 

See  Appeal,  8. 

When  cannot  presume  that  any  fact  was  found,  not  embraced  within 
scope  of  pleadings. 

See  Trade  Marks,  2. 

OOTTBTS. 

Power  of,  to  make  extra  allowance. 

See  Costs. 

OOVENANTS. 

When  covenant  restricting  sale  of  presses  except  to  purchaser  not  void 
as  in  restraint  of  trade — measure  of  damages  in  action  for  breach  of  such 
covenant. 

See  Contract,  6,  7, 
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C0V!B1M'AK1?S— .  Continued: 

When  covenant  restricting  erection  of  tenement  house  does  not  restrict 
erection  of  an  apartment  house. 

See  Real  Property,  1,  2. 

G&EDITOB'S  SUIT. 

Against  holder  of  stock  not  paid  in  full  —  pleading  —  parties. 

See  Corporations,  1-8. 


1.  Areofi — Sufficieney  of  Evidence.  The  evidence,  upon  the  trial  of  an 
indictment  for  arson  in  the  first  degree,  examined  and  held  suiflcient  to 
warrant  a  verdict  convicting  the  defendant  of  that  crime,  and  in  the 
absence  of  any  error  ot  law,  the  judgment  entered  thereon  must  be 
affirmed.     Pecple  y.  Wctgner,  58 

2.  Murder  —  Sufficiency  of  Evidence.  The  evidence  upon  the  trial  of  an 
indictment  for  homicide  reviewed  and  held  sufficient  to  warrant  a  verdict 
convicting  the  defendant  of  the  crime  of  murder  in  the  first  degree.  People 
y.  Smith.  125 

8.  Appeal — Controversy  Between  Counsel.  A.n  exception  taken  to  the 
remarks  of  the  prosecuting  officer,  made  in  the  course  of  a  dispute  with 
defendant's  counsel,  presents  uo  reversible  error  where  the  jury  is 
instructed  to  the  effect  that  the  discussion  was  not  material.  Id. 

4.  Charge — Circumstantial  Eindence.  An  instruction  to  the  jury  in  a 
capital  case  resting  upon  circumstantial  evidence,  to  the  effect  that  if 
from  the  "  established  facts"  the  iury  is  satisfied  of  defendant's  guilt,  its 
judgment  rests  upon  as  secure  and  reliable  foundations  as  though  it  rested 
upon  the  testimony  of  eye-witnesses,  presents  no  reversible  error.         Id. 

5.  Same  —  Recital  of  Fads.  Where  a  charge  is  full  and  fair,  deals 
only  with  facts  in  evidence  and  submits  the  question  of  defendant's  inno- 
cence or  guilt  to  the  iury,  the  narration  of  the  facts  constituting  the 
defense  in  substantially  defendant's  own  language  docs  not  make  it  errone- 
ous for  the  trial  court  to  bring  them  to  the  attention  of  the  jury  because 
his  story  seems  unreasonable  or  incredible.  Id. 

6.  False  Representations  —  When  False  Statement  by  Which  Personal 
Property  Is  Obtained  Need  Not  Be  in  Writing  to  Support  an  Indictment  for 
Grand  Larceny.  A  false  representation  made  by  a  purchaser  that  he  j^ad 
an  order  from  a  well-known  mercantile  corporation  of  strong  financial 
standing  for  a  large  number  of  garments  to  be  made  from  certain  mate- 
rial, and  requiring  a  specified  number  of  yards,  by  which  he  induces 
the  delivery  to  him  of  a  certain  quantity  of  the  goods,  does  not  relate 
to  his  financial  ability,  but  is  a  false  statement  as  to  an  existing  fact, 
inducing  a  sale  or  parting  with  the  possession  of  personal  property  and  is, 
therefore,  criminal  although  not  in  writing  and  signed  by  the  party  to 
be  charged  thereby  as  required  by  section  544  of  the  Penal  Code.  People 
V.  Rotlistein.  148 

7.  Murder  —  Sufficiency  of  Evidence.  The  evidence  upon  the  trial  of  an 
indictment  for  homicide  reviewed  and  held  sufficient  to  justify  a  finding 
of  the  deliberation  and  premeditation  necessary  to  support  a  verdict  con- 
victing the  defendant  of  murder  in  the  first  degree.    People  v.  Koenig.  155 

8.  Premeditation  and  Deliberation.  An  instruction  "that  there  is  no 
space  of  time  nec&ssary  within  which  the  premeditation  and  deliberation 
must  occur,"  does  not  constitute  reversible  error  where  from  the  con- 
text it  is  apparent  that  what  was  meant  was,  that  no  particular  length  or 
space  of  time  was  necessary;  especially  where  the  jury  is  instructed  that 
there  must  be  a  deliberate  design  to  effect  death,  which  must  precede  the 
act,  and  the  question  whether  or  not  there  was  such  deliberation  was  one 
for  its  exclusive  determi nation.  Jd, 

37 
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—  Ctmitntied. 

9.  Murder  —  Sufficiency  of  Evidence.  The  evidebce  upon  the  trial  of  ail 
indictment  for  homicide  reviewed  and  held  sufficient  to  sustain  a  verdict 
convicting  the  defendant  of  the  crime  of  murder  in  the  first  degree. 
People  V.  BinUeri.  163 

10.  Sams  —  Insufficiency  of  Alleged  Errore.  Alleged  errors  in  rulings  in 
the  admission  and  exclusion  of  evidence  and  in  instructions  to  the  jury 
examined  and  found  to  be  insufficient  to  justify  a  reversal  of  the  judg- 
ment of  conviction.  Id, 

11.  Murder — Insufficient  Evidence  of  Premeditation  and  Ifeliberation. 
The  evidence  upon  the  trial  of  an  indictment  for  homicide  reviewed  and 
held  insufficient  upon  which  to  base  a  finding  of  the  premeditation  and 
deliberation  necessary  to  sustain  a  verdict  convicting  the  defendant  of  the 
crime  of  murder  in  the  first  degree.    People  v.  Baffo,  434 

12.  Murder — Insanity  as  Defense  —  Sufficiency  of  Evidence  to  Warrant 
Conviction.  The  evidence  upon  the  trialof  an  inaictment  for  murder  in 
which  insanity  was  interpos^  as  a  defense  reviewed,  and  held  sufficient 
to  sustain  a  verdict  convicting  the  defendant  of  the  crime  of  murder  in 
the  first  degree.    People  v.  Ebelt,  470 

18.  Trial  —  When  Challenge  to  Panel  of  Trial  Jurors  on  Ground  of 
XJnconstitutioTMlity  of  Special  Jury  Act  Insufficient.  A  written  challenge 
interposed  to  a  panel  of  trial  jurors  upon  the  ground  that  the  act  under 
which  they  were  drawn  (L.  1892,  ch.  491;  amd.  L.  1893,  ch.  269)  was 
unconstitutional  (Const,  art.  3,  ^  18),  which  fails  to  allege  (§  28)  that  the 
act  was  not  reported  to  the  legislature  by  the  commissioners  of  statutonr 
revision,  and  which  was  dul^  excepted  to  by  the  prosecution,  is  insuffi- 
cient to  warrant  the  conclusion  that  the  act  was  invalid,  and  is  properly 
overruled.  Id. 

14.  When  Dtfendant  on  Trial  for  Murder  Not  Pr^udiced  by  Drawing 
and  Return  of  Trial  Jurors  Under  Unconstitutional  Act.  Assuming,  how- 
ever, the  invalidity  of  the  act  where,  in  accordance  therewith,  the  jurors 
were  taken  from  the  body  of  the  county  and  possessed  the  same  quali- 
fications in  substance  as  those  provided  for  by  the  Code  of  Civil  Pro- 
cedure, and  each  was  separately  examined  by  each  side,  and  each  side 
expressed  satisfaction  with  each  juror  before  he  was  sworn  to  try  the 
case,  it  is  not  apparent  how  the  defendant  could  have  been  prejudiced 
in  respect  to  the  drawing  and  return  of  the  jurors  and  no  right  guar- 
anteed to  him  by  the  Constitution  is  thereby  invaded.  Id. 

DAMAGEa 

Measure  of  damages  in  action  against  reorganization  committee  of 
insolvent  corporation  for  failure  to  adopt  and  notify  bondholders  of  plan, 
before  foreclosure  sale. 

See  Contract,  4. 

Measure  of,  in  action  for  breach  of  contract  not  to  sell  presses  to  any 
except  contracting  party. 

See  Contract,  7. 

Arising  from  construction  and  maintenance  of  viaduct  in  street — when 
are  damnum  absque  injuria. 

See  New  York  (City  of). 

DEBTOR  AND  CBEDITOS. 

When  acceptance  of  check  accompanying  statement  marked  "  to  check 
in  full "  does  not  constitute  an  accord  and  satisfiaction. 

See  Accord  and  Satibfaction. 
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DEBTOB  AND  CBEDITOR—  Continved. 

Extension  of  time  of  payment  of  pre-existing  debt  constitutes  valuable 
consideration  for  mortgage. 

See  Mortgage,  1. 

When  chattel  mortgage  void  as  against  creditors  of  mortgagor. 
See  Mortgage,  2,  3. 

DECEDENT'S  ESTATE. 

Oral  contract  of  decedent  must  be  established  by  clearest  and  most  con- 
vincing proof —  one  from  whom  party  derives  his  interest  disqualified 
from  testifying  under  section  829  of  Code  of  Civil  Procedure. 

See  Evidence,  3,  4. 

When  interested  party  prohibited  from  giving  testimony  explaining 
transaction  between  decedent  and  third  party. 

^«  Evidence,  7. 

DEED. 

When  Question  Whether  Instrument  Is  Deed  or  Mortgage  to  Be  Determined 
by  Jury  from  Intention  of  Parties,  Not  as  Matter  of  Law.  Where  real 
estate  is  conveyed  by  a  deed  absolute  upon  its  face,  containing  full  cove- 
nants in  the  usual  form,  for  a  purchase  price  expressed  therein  and  fixed 
by  agreement  between  the  parties,  from  which  price  the  grantee  advanced 
a  certain  sum  to  the  grantor  under  an  agreement  that  the  grantee  might, 
at  any  time  within  a  year  from  the  date  of  the  deed,  elect  to  retain  the 
title  to  the  premises  by  paving  to  the  grantor  tlie  balance  of  the  purchase 
price,  the  money  advanced  to  be  treated  as  a  loan  in  case  the  grantee  con> 
eluded  not  to  purchase  the  premises  within  one  year,  it  cannot  be  held  as 
a  matter  of  law,  in  an  action  brought  to  recover  the  balance  of  the  pur- 
chase price,  that  the  deed  operated  as  a  mortgage  where  there  is  evidence 
from  which  the  jury  may  find  that  the  parties  intended  the  instrument  to 
be  a  deed,  that  it  was  accepted  as  such  and  that  the  possession  of  the 
premises  was  surrendered  to  the  grantee,  or  her  tenant,  thereunder.  Reich 
v.  Dyer.  107 

Action  to  set  aside  deed  executed  by  a  decedent.  . 
See  Evidence,  7. 

DEFINITIONS. 

Meaning  of  words  **pro  rata"  in  policy  of  reinsurance. 

See  Insurance,  2. 

DEUHERATION. 

Sufficiency  of  evidence  to  warrant  finding  of  —  charge  as  to. 

See  Crimes,  7,  8. 

Insuffi(;ient  evidence  of. 
See  Crimes,  11. 

DEMUBBEB. 

When  objection  that  contract  is  void  under  Statute  of  Frauds  need  not 
be  taken  by. 

See  Pleading. 

DEPOSITIONS. 

Right  to  object  to  competency  of  portions  of  n  deposition. 

See  Evidence,  1. 

DEVISES. 

Of  lands  on  both  sides  of  a  navigable  river — when  carry  title  to  the 
thread  of  the  stream. 
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DEVISES  —  Continued 
When  lapsed  devise  becomes  part  of  residuum. 
866  Will,  2. 

EaniTT. 

Action  by  receiver  in  supplementary  proceedings  to  set  aside  cliattel 
mortgage. 

See  SUPPLKMGNTARY  PROCEEDINGS. 


Failure  to  dispose  of  remainder  of  trust  fund. 
See  Will,  1. 

When  survivors  take  distributively  —  when  lapsed  devise  becomes  part 
of  residuum. 

.S^  Will,  2. 

ESTOPPEL. 

When  corporation  estopped  from  asserting  that  preferred  stock  certifi- 
cates represent  a  debt. 

See  Tax,  1. 

EVIDENCE. 

1.  Hight  to  Object  to  Competency  of  P&rtiora  of  a  Depoiition — Code  Cit. 
Pro.  §  911.  Where  testimony  tak^n  upon  the  (lirect  examination  of  a  wit- 
ness under  a  commission  has  been  read  upon  a  trial,  a  party  may  decline  to 
read  the  testimony  taken  upon  his  cross-examination  of  the  witness,  and 
if  read  by  his  adversary,  he  may,  under  section  911  of  the  Code  of  Civil 
Pn)ce(lure,  object  to  any  question  as  incompetent  or  irrelevant,  although 
it  was  framed  by  him  and  constituted  part  of  his  own  cross-examination. 
Cadlip  V.  Evening  Journal  Pub.  Co.  85 

2.  Preaumptitm  of  Innocence  Nbl  Indulged  in  Civil  Action.  In  an  action 
to  recover  damages  for  an  assault,  a  refusal  by  the  trial  court  to  charge 
"  that  the  defendant  is  presumed  innocent  until'he  is  proven  guilty  "  pre- 
sent-s  no  error,  since  the  presumption  of  innocence  is  not  indulged  in  a 
civil  action,  and,  even  where  the  defendant  is  charged  incidentally  with  a 
crime,  the  plaintiff  is  required  to  sustain  his  case  only  by  a  preponderance 
of  evidence.     Kurz  v.  Doerr.  88 

8.  Oral  Contract  of  Decedent  Must  Be  Established  by  Clearest  and  Most 
Convincing  Proof.  An  oral  contract  alleged  to  have  been  entered  into  by 
a  decedent  prior  to  his  death,  whereby  it  is  claimed  that  in  consideration 
of  a  promise  by  the  mother  of  a  child,  of  whom  he  was  alleged  to  be  the 
putative  father*  that  she  would  "care  for  and  provide  for  the  support 
and  maintenance  "  of  the  child  for  a  certain  period,  he  promised  to  pay  to 
and  settle  upon  the  child,  at  the  expiration  of  the  term,  the  sum  of 
$100,000,  cannot  be  established  by  parol  testimony  given  by  interested 
witnesses,  but  must  be  proved  by  the  clearest  and  most  convincing  evi- 
dence.   Bosseau  v.  Bouss.  116 

4.  Same  —  One  fro  in  W1u>m  Party  Derives  His  Interest  Disqualified  from 
Testifying  undcj'  Section  829  of  Code  of  Civil  Procedure.  Where,  after 
the  death  of  the  alleged  father,  in  an  action  by  the  child  to  enforce  such  a 
contract,  it  appears  that  the  promise  of  the  mother  to  the  father,  in  consid- 
eration of  his  promise  to  pay  the  child,  alone  furnished  such  consideration 
as  there  was  in  support  of  the  alle^red  agreement,  and  the  sole  interest  of 
the  child  is  thus  derived  from  and  through  the  mother,  she  is  disqualified, 
under  the  provisions  of  section  829  of  the  Code  of  Civil  Procedure,  from 
testifying  to  the  alleged  agreement,  since  the  statute  forbids  one  from 
whom  a  party  derives  his  interest  fiom  testifying  to  a  personal  transaction 
with  a  decedent  in  an  action  to  enforce  such  interest  against  the  decedent's 
estate.  H. 
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EVIDENOE—  Otmtinued. 

6.  Meehani&s  Lien  —  Oontrctetor'B  Breach  of  Warranty.  Where  it  is 
shown  upon  the  trial  of  an  action  to  foreclose  a  mechanic's  lien  that 
the  contractor  had  failed  to  comply  with  a  provision  of  the  contract 
by  which  ho  warranted  all  the  phimbing  and  gas  fitting  for  one  year 
and  agreed  to  make  all  necessary  repairs  during  that  time,  w]^ereby  the 
owner  had  been  compelled  to  expend  a  certain  amount  for  repairs  which 
the  contractor,  after  due  notice,  had  neglected  to  make,  questions,  asked 
in  behalf  of  plaintiff,  tending  to  show  generally  what  would  be  the 
proper  and  reasonable  cost  of  keeping  the  plumbing  in  repair  for  one 
year  are  properly  excluded  where  they  do  not  call  for  any  ract  relating 
to  the  actual  cost  of  the  repairs,  nor  for  an  opinion  as  to  how  much  it  was 
reasonably  worth  to  make  them  as  they  were  made  or  to  make  such  as 
were  necessary,  and  so  far  as  it  appeared  the  witness  did  not  know  the 
nature  or  extent  of  the  repairs  nor  how  much  labor  and  material  were  nec- 
essary to  make  them.    SefiuUze  v.  Goodetein.  248 

6.  Contractor  May  Not  Show  That  MateriaU  Uf^d  in  Construction  Are 
Pr^eraUe  to  Those  Required  by  Contract.  Where  the  contract  stipulated 
that  drain  pipes  and  sewer  pipes  should  be  of  iron  and  of  certain  diame- 
ters, and  the  contractor  substituted  drain  pipes  of  a  smaller  diameter  and 
sewer  pipes  of  earthen  ware  instead  of  iron,  expert  evidence  tending  to 
show  that  the  pipes  used  were  preferable  to  those  required  by  the  con- 
tract is  properly  excluded.    Id. 

7.  When  Interested  Party  Prohibited  from  Giving  Testimony  Explaining 
Transaction  Between  Decedent  and  Third  Party.  Where  the  plaintiff  has 
shown,  in  an  action  brought  to  set  aside  a  deed  executed  by  a  decedent, 
upon  the  ground  that  the  deed  was  obtained  by  the  grantee  without  con- 
sideration and  by  undue  influence,  that  after  the  grantor  had  conveyed 
the  property  to  the  grantee  he  executed  and  delivered,  in  her  presence,  a 
lease  of  the  property  to  a  third  person,  and  the  grantee  has  testified  in 
her  own  behalf  that  she  was  present  and  heard  the  conversation  between 
her  grantor  and  the  tenant,  she  is  precluded,  under  section  829  of  the 
Code  of  Civil  Procedure,  from  giving  any  testimony  relating^ to  the  trans- 
action for  the  purpose  of  explaining  the  lease.     Burdick  v.  Burdick.     261 

SuflSciency  of,  to  warrant  conviction  for  arson. 
See  Crimes,  1. 

SuflSciency  of,  to  warrant  conviction  for  murder —  circumstantial 
evidence. 

See  Crimes,  2,  4. 

Sufficiency  of,  to  warrant  conviction  for  murder. 
See  Crimes,  7.  9. 

Insufficient  evidence  of  premeditation  and  deliberation  on  trial  for 
murder. 

See  Crimes,  11. 

Sufficiency  of.  to  warrant  conviction  for  murder  where  defense  of  insan- 
ity is  interposed. 

See  Crimes,  12. 

Incompetency  of  expert  evidence  tending  to  contradict  the  language  of 
a  policy  of  fire  insurance. 

See  Insurance,  3. 

Allegations  of  complaint  in  action  for  services  when  not  supported  by 
—  erroneous  i)roof  of  net  profits  of  sales  upon  which  commissions  of 
employee  were  based. 

See  Master  aisd  Servant,  J,  2. 
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UVIDENOE—  Continntd. 
Where  insufficient  to  show  absence  from  contributory  negligence. 
See  Negligence,  2. 

Testimony  as  to  existing  conditions,  when  admissible  to  aid  in  ascertain- 
ing meaning  of  words. 

See  Real  Propekty,  1. 

EXCEPTIONS. 

When  exception  to  direction  of  general  verdict  insufficient  to  authorize 
new  trial. 

See  Appeal,  1. 

EXCISE. 

Bonds  under  Liquor  Tax  Law  —  when  authority  of  agent  for  surety 
cannot  be  delegated. 

See  Principal  and  Agent. 

EXECXJTOBS  AND  ADMINISTRATORS. 

IndtTidual  Liability  of  Adminintrator  on  Agreement  Mads  witJi,  Next  of 
Kin.  A  promise  made  by  an  administrator  who  had  reserved  out  of  the 
estate  a  certain  sum  with  which  to  pay  a  transfer  tax  and  who  desired  to 
settle  with  the  next  of  kin  and  obtain  his  discharge,  that  if  they  would 
waive  a  formal  judicial  settlement  and  execute  a  release  in  full,  in  case  no 
transfer  tax  was  assessed,  he  would  pay  to  each  their  proper  proportion  of 
such  sum,  may  be  regarded,  when  the  release  is  executed  and  the  tax  is  not 
assessed,  as  his  personal  promise,  for  which  the  execution  of  the  release 
furnishes  a  good  consideration,  and  in  an  action  to  enforce  it  his  discharge 
as  administrator  constitutes  no  defense.     Thompson,  v.  Thompaon.  811 

EXTRA  ALLOWANCE. 

When  power  of  court  to  make,  not  affected  by  stipulation  reducing 
amount  demanded  in  complaint. 

See  Costs. 

FALSE  REPRESENTATIONS. 

When  false  statement  by  which  personal  property  is  obtained  need  not 
be  in  writing  to  support  an  indictment  for  grand  larceny. 

See  Crimes,  6. 

FINDINGH3. 

Defective  finding  of  fraud. 

See  Judgment,  4. 

FIRE  INSURANCE. 

Effect  of  provision  in  policy  giving  insured  privilege  to  make  additions 
and  alterations. 

See  Insurance,  1. 

Meaning  of  word*  pro  rata  in  policy  of  reinsurance. 

See  Insurance,  2. 

FIREWORKS. 

When  municipality  liable  for  permitting  use  of,  in  public  streets. 

See  New  York  (City  of).  2-4. 

FORECLOSURE. 

Of  mechanic's  lien. 

See  Evidence,  5,  6. 

FOREST,  FISH  AND  GAME  LAW. 

Possession  of  imported  game  during  close  season  of  1901  not  unUwfuL 

See  CrAME,  1. 
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F0BE8T  FBBSBBVE. 

When  lands  of,  haye  been  sold  for  taxes,  commission  entitled  to  notice 
to  redeeuL 

See  Tax,  2. 

FOBHEB  ABJXmiGATION. 

Foreign  judgment  —  order  denying  motion  to  open  default. 

See  Judgment,  1,  2. 


^  When  corporation  estopped  from  asserting  that  preferred  stock  certifi* 
cates  represent  a  debt. 

See  Tax,  1. 

Assessable  only  on  future  business,  not  on  past  transactions. 
See  Tax,  8. 

FRAT7D. 

Action  to  set  aside  decree  annulling  marriage  for  fraud. 

See  Judgment,  1-4. 

FRAUDS  (STATUTE  OF). 

Defense  of,  may  be  raised  by  answer. 

See  Pleading. 


1.  Forest,  Fish  and  Oame  Law — PMsessianof  Imported  Game  During 
Close  Season  of  1901  Not  Unlawful.  The  Forest,  Fish  and  Oame  Law 
(L.  1900,  ch.  20),  which  ^ent  into  effect  February  19,  1900,  and  was 
in  force  May  22  and  June  2,  1901,  did  not  make  penal  and  criminal 
the  possession  in  this  state  during  the  close  season  of  game  killed  with- 
out the  state  and  brought  here  during  the  open  season;  and  for  that 
reason,  as  decided  in  People  v.  Buffalo  Fisli  Company  (164  N.  Y.  98),  a 
judgment  dismissing  a  complaint  in  an  action  brought  to  recover  penal- 
ties for  alleged  violations  of  the  statute  in  having  possession  of  imported 
game  during  the  close  season  of  1901  must  be  affirmed.  People  v.  Boot- 
man.  1 

2.  Constitutional  Law  —  Protection  of  Game  Is  Within  the  Police  Power 
and  tfie  Method  Is  Within  the  Discretion  of  t?ie  Legislature.  The  legisla- 
ture in  the  exercise  of  the  police  power  of  the  state  has  power  to  make 
the  possession  of  imported  game  unlawful;  laws  passed  for  the  protection 
of  game  are  directly  connected  with  the  public  welfare  which  is  promoted 
by  the  preservation  and  injured  by  the  destruction  of  so  useful  an  article 
of  food,  free  at  the  proper  time  to  all  the  people  of  the  state,  and  do  not 
interfere  with  private  property,  for  there  is  no  property  in  living  wild 
animals:  and  only  as  tiie  law  permits  their  capture  is  there  property  in 
wild  animals  after  they  are  caught  or  killed;  the  method  of  affording 
protection  is  necessarily  within  the  discretion  of  the  legislature.  Id. 

OUABANTY. 

Of  note  —  chattel  mortgage  as  security  —  rights  of  guarantors  as  against 
holders  of  prior  mortgage. 

See  Mortgage,  8. 

HIOHWAY& 

Negligence  —  When  Village  Is  Not  Liable  for  Injuries  Caused  bv  Traveler 
Driving  into  Hole  in  Ditch  Along  Well-graded  Highway  of  ReasoneMe 
Width.  Where  the  roadway,  or  traveled  part,  of  a  conijtry  road,  or  high- 
way, running  through  a  small  incorporated  village,  is  about  eighteen  feet 
wide,  well  graded  and  in  good  condition,  with  a  grass  plot  six  or  seven 
feet  wide  between  the  edge  of  the  roadway  and  a  ditch  running  parallel 
therewith  for  the  ])urposc  of  carrying  off  w^ter,  thp  vjllajB^e  is  not  liable 
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—  Continued. 

for  injuries  sustained  by  a  traveler  driving,  upon  a  dark  night,  into  a  hole 
in  such  ditch  caused  by  a  drain  discharging  water  into  it,  since  a  munici- 
pality is  not  liable  for  all  accidents  occurring  in  consequence  of  the 
voluntary  act,  or  mistake,  of  a  traveler  in  leaving  that  part  of  a  high- 
way which,  to  a  reasonable  width,  has  been  graded  or  prepared  for  use, 
to  travel  upon  a  part  not  intended  for  use.    Sing  v.  ViWtge  of  Fort  Ann. 

496 

HUSBAND  AND  WIFE. 

Order  executed  bv  husband  and  wife  directing  individual  savings  bank 
deposits  to  be  paid  to  the  survivor  —  when  order  is  executory  —  when 
holder  of  paper  an  agent  for  its  delivery  at  bank  —  revocation  of  agency 
by  death  of  principal. 

See  Banking,  1,  2. 

Annulment  of  marriage  —  action  to  set  aside  decree  for  fraud. 
iSstf  Judgment,  1-4. 

INDICTMENT. 

For  ^and  larceny  —  when  false  statement  by  which  personal  property 
is  obtamed  need  not  be  in  writing  to  support. 

See  Crimes,  6. 

INFBINOEMENT. 

Of  trade  mark  —  when  no  action  lies  therefor. 

See  Trade  Marks. 

INJT7NCTI0N. 

When  failure  of  ffrade  crossing  commission  to  comply  with  provisions 
of  contract  with  rauroad  company  entitles  company  to  injunction. 

See  Buffalo  (City  of). 

INNOCENCE. 

Presumption  of,  not  indulged  in  civil  action. 

See  Evidence,  2. 

INSANITY. 

As  defense  on  trial  for  murder. 

See  Crimes,  12. 

INSOLVENCY. 

Insolvent  railroad  corporation  —  reorganization  agreement. 

See  Contract,  2-4. 

Creditor's  suit  against  holder  of  stock  of  insolvent  corporation  not  paid 
in  full. 

See  Corporations,  1. 

INSTJBANCE. 

1.  Fire — Effect  of  Provision  in  Foliey  Giving  Insured  Privilege  to  Make 
Additions  and  Alternations.  Where  a  fire  insurance  policy  insures  "  prop- 
erty known  as  the  Arlington  Manufacturing  Company,"  as  laid  down 
upon  a  plan  or  map,  to  which  reference  is  mtule,  the  property  consisting 
of  a  large  number  of  buildings  which  had  been  constructed  from  year 
to  year,  together  with  the  machinery,  apparatus  and  materials  therein 
contained,  and  the  policy  describes  the  buildings  by  number  as  laid  down 
on  the  plan,  with  certain  exceptions,  and  then  provides  that  the  insured 
might  have  the  privilege  "to  make  addditions,  alterations  and  repairs 
and  this  policy  to  cover  the  same,*'  the  policy  has  reference  to  additions 
to  the  plant  and  includes  a  new  building  constructed  thereon,  which, 
together  with  its  contents,  is  insured  thereby  against  loss  or  damage  by 
Are.    Arlington  Co.  v.  Colonial  Assur.  Co,  337 
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INSX7BAN0S—  Continued. 

2.  Fire  —  Ideaning  of  Wards  **  Pro  Bata"  in  PoUey  of  Eeineuranee. 
The  words  "  wv  rata,'*  as  used  in  a  contract  of  reinsurance,  **  The  loss,  if 
any,  payable  pro  rata  at  the  same  time  and  in  the  same  manner  as  by 
said  companies,"  mean,  according  to  the  proportion  which  the  amount 
of  the  policy  of  reinsurance  bears  to  the  amount  of  original  insunincc  — 
that  proportion,  whatever  it  may  be,  remains  fixed,  and  cannot  be  changed 
by  any  act  of  the  reinsured  in  diminishing  or  increasing  the  amount  of 
original  insurance;  when,  therefore,  the  amount  of  original -insurHnco  is 
$10,000  and  of  reinsurance  $5,000.  the  reinsurer  is  liable  for  half  of  any 
loss  which  may  occur,  and  the  fact  that  subsequently  the  original  insur- 
ance is  reduced  to  $3,000  does  not  alter  the  proportion,  and  in  case  of  a 
loss  render  the  reinsurer  liable  for  the  whole  amount.  Home  Inn.  Co.  v. 
Cont.  Lib.  Co.  889 

3.  Evidence  —  Incompetency  of  Expert  Evidence  Tending  to  Contntdict  the 
Language  of  the  Policy.  The  testimony  of  experts  as  to  the  usa£:c  and 
objects  of  underwriters  in  inserting  the  ''pro  rata'*  clause  in  polfcics  of 
reinsurance,  and  .tending  to  contradict  plain  languafi;e  of  the  policy,  is 
incompetent,  for  the  reason  that  its  meaning  has  been  settled  by  tlie 
construction  of  the  courts.  Id. 

JTJDaMENT. 

1.  Res  Adjudicata  —  Foreign  Judg^nent.  A  judgment  of  a  foreign 
state  denying  a  petition  by  an  alleged  wife  for  maintenance  and  sup- 
port, in  which  the  defense  was  interposed  that  her  marriage  had  been 
annulled  in  this  state  upon  the  ground  that  she  had  a  husband  living  at 
the  time  she  contracted  the  marriage,  is  a  bar  to  the  maintenance  of  an 
action  by  her  to  set  aside  the  decree  of  annulment,  for  leave  to  come  in 
and  defend  and  for  the  determination  of  the  validity  of  the  marriage, 
upon  the  ground  that  she  was  and  always  had  been  the  lawful  wite  of 
the  defendant  and  that  she  was  induced  through  his  fraudulent  repre- 
sentations to  allow  him  to  obtain  the  decree  by  default:  since  the  foreign 
judgment  is  conclusive  as  to  all  questions  involved  in  the  proceeding 
and  decided  bv  the  court  and  one  of  them  must  have  been  whether  or  not 
she  was  the  defendant's  wife,  which  must  be  deemed  negatived  by  such 
judgment.     Eterett  v.  Everett.  452 

2.  Same —  Oid^r  Denying  Motion  to  Open  Default.  The  mere  denial  of 
a  motion,  however,  to  open  the  default  and  to  be  permitted  to  defend, 
although  finally  decided  after  a  full  hearins:  upon  the  facts,  both  with 
respect  to  the  merits  and  ms  to  the  fraud  clalfmed  to  have  been  practiced 
upon  her,  is  not  a  bar  to  the  maintenance  of  the  action.  Id. 

8.  When  Action  Not  Equivalent  to  Motion  to  Open  Default,  Such  an 
action  cannot  be  regarded  as  simply  one  to  open  a  default  in  a  prior  suit 
and  permit  the  plaintiff  to  answer  therein  where  the  complaint  not  only 
demands  that  the  decree  of  anniilnient  be  set  aside  as  having  been  pro- 
cured bv  fraud,  but  that  the  validity  of  the  marriage  which  had  been 
nullifled  by  that  decree  be  determined.  Id. 

4.  Defective  Finding  of  Fraud.  In  such  an  action  a  fluding  of  fraud 
in  general  terms,  without  specifying 'a  single  act  or  a  sin&:le  statement 
upon  which  such  a  conclusion  C4in  be  predicated,  is  insufficient  to  sup- 
port a  judgment  in  favor  of  the  plaintiff.  Id. 

Taxation  of  costs  and  insertion  of  specified  amount  in  interlocutory 
judgment  does  not  make  it  final. 

See  Appeal,  0. 

jtntisDicnoN. 

When  Court  of  Appeals  may  review  order  of  Appellate  Division  rever?- 
ing  upon  the  law  and  facts. 

See  AppeaIm  4, 
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JTJBISDICnON—  Continued. 

Appellate  Division  has  no  power  to  reverse  a  finding  of  fact  and  modify 
judgment. 

See  Appeal,  6. 

When  burden  is  upon  defendant  to  allege  and  show  want  of  jurisdiction 
in  assessment  of  tax. 

See  Tax.  4. 

JUBY. 

Challenge  to  panel  of  trial  jurors  on  ground  of  unconstitutionalitv  of 
special  jury  act —  when  defendant  on  trial  for  murder  not  prejudiced  by 
drawing  and  return  of  trial  jurors  under  unconstitutional  act. 

See  Crimes,  18,  14. 

LARCENY. 

When  false  statement  by  which  personal  property  is  obtained  need  not 
be  in  writing  to  support  an  indictment  for  grand  larceny. 

See  CRi)i[ES,  6. 

LEGACIES. 

When  legacy  payable  to  non-resident  legatee  is  subject  to  transfer  tax. 

See  Tax,  6. 
Lapsed  —  when  become  part  of  residuum. 
See  Will,  2. 

LEGISLATUBE. 

Protection  of  game  within  the  police  power  and  the  method  within  the 
discretion  of  the  legislature. 

See  Game,  2. 

LIENS. 

Mechanic's  —  contractor's  breach  of  warrantv  —  contractor  may  not 
show  that  materials  used  in  construction  are  pretemble  to  those  required 
by  contract. 

See  Evidence,  5.  6. 

LiaUOB  TAX  LAW. 

Bonds  —  when  authority  of  agent  for  surety  company  cannot  be 
delegated. 

See  Principal  and  Agent. 

MALICIOUS  PB08ECXTTI0N. 

Probable  Cause  —  Question  of  Fact.  Where  a  criminal  prosecution  is 
instituted  and  carried  on  without  any  legal  authority  or  justification,  in 
an  action  for  malicious  prosecution  based  thereon,  the  question  of  good 
faiih  and  probable  cause  cannot  be  disposed  of  as  matters  of  law  by  the 
court,  but  should  be  submitted  to  the  jury.  Long  Island  Bottlers'  Union 
V.  Seitz.  '  248 

MARBIAQE. 

Decree  of  annulment  —  action  to  set  aside  for  fraud. 

See  Judgment,  1-4. 

MASTER  AND  SERVANT. 

1.  Pleading.  An  allegation  in  the  complaint  in  an  action  for  services, 
that  a  written  agreement  for  five  years  which  had  just  expired  was  con- 
tinued for  a  furtlier  term  of  five  years  upon  the  same  terms  and  con- 
ditions, is  not  supported  by  evidence  received  under  objection  that  the 
plaintiff  held  over  and  continued  in  the  service  of  the  defendant  with  its 
consent  until  he  was  discharged,  where  the  latter  denies  the  making  of  the 
p^cond  contn^ct  and   Interposes  the  defense  of  the  Statute  of  Fri^ud? 
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MASTER  AND  SEBVANT—  Continued, 

expressly  alleging  that  there  was  no  note  or  memorandum  in  writing 
thereof.    BHghtwn  v.  U.  B.  Claflin  Co.  76 

2.  Evidence  —  Erroneous  Proof  of  Net  Profits  of  Sales  uprm  Which  Com- 
missiom  of  Employee  Were  Based.  Where  the  manager  of  a  "depart- 
ment'* in  a  department  store,  who  was  to  receive  for  his  services  a  cer- 
tain commission  on  the  net  annual. profits  of  the  sales  of  such  department, 
to  be  paid  at  the  end  of  each  year,  in  addition  to  a  certain  sum  per  month, 
was  discharged  four  months  before  the.  expiration  of  the  time  for  which 
he  claimed  to  have  been  hired,  he  cannot  establish,  in  an  action  brought 
after  the  expiration. of  the  alleged  contract,  the  amount  of  the  commis- 
sions which  he  claims,  by  proof  of  the  result  in  his  department  for  the 
two  years  preceding  the  year  in  which  he  was  discharged,  especially 
where  there  were  no  profits  during  the  first  six  months  of  the  year  in 
question,  but  on  the  contrary  a  loss;  the  question  whether  at  the  end  of 
the  four  months,  remaining  before  the  expiration  of  plaintiff's  time  of 
service,  the  situation  was  changed,  the  loss  wiped  out  and  a  net  profit 
secured  upon  which  to  base  a  recovery  of  commissions  might  have  been 
ascertained  from  the  inventories  and  books  of  the  department,  made  up 
to  the  end  of  the  year,  and  plaintiff  should  have  produced  such  invento- 
ries and  books  in  court  or  required  them  to  be  produced.  Id, 

8.  A  Master  W/to  Provides  Competent  Foreman  and  Safe  Appliances  Is 
Hot  Liable  for  Injuries  Caused  to  Servant  by  Mistake  of  Foi^eman.  A  cor- 
poration engaged  in  erecting  an  iron  or  steel  frame  for  a  roof  upon  a 
building,  having  a  competent  foreman  in  charge  of  the  work  and  the  men 
employed  therein,  and  having  on  hand  at  the  place  of  the  work  and  under 
the  control  of  tiie  foreman  a  suflflcient  supply  of  ropes  strong  enough 
for  the  work,  is  not  liable  for  injuries  to  a  workman  caused  by  the  break- 
ing of  a  defective  rope  which  the  foreman  by  an  error  of  judgment 
directed  to  be  used  instead  of  another  rope  which  the  workmen  desired 
to  take  from  the  supply  furnished  by  the  corporation;  since  a  master  who 
has  neglected  no  precaution  in  the  selection  of  a  competent  foreman  and 
in  makmg  all  reasonable  provision  for  a  safe  and  proper  execution  of  the 
work  1ms  disc^harged  the  duty  imposed  upon  him  by  law,  and  the  risk  of 
injury  from  the  default  or  error  of  judgment  of  the  foreman  is  one  of 
those  assumed  by  the  workmen  as  incidental  to  the  execution  of  the  work 
in  its  details.      Vogel  v.  American  Bridge  Co.  873 

Safety  of  working  place  —  contributory  negligence. 
See  Negligence,  3. 

MATOB. 

Of  city  of  New  York,  when  term  commences 

See  New  York  (City  of),  7. 

MECHANIC'S  LIEN. 

Contractor's  breach  of  warranty  —  contractor  may  not  show  that  mate- 
rials used  in  construction  are  preferable  to  those  required  by  contract. 

See  Evidence,  5,  6. 

MOBTGAGE. 

1 .  Extension  of  Time  of  Payment  of  Pre-existing  Debt  Constitutes  Valu- 
able Consideration  Within  Meaning  of  Recording  Act — Priority  of  Mort- 
gages. A  creditor  who  gives  a  valid  extension  of  the  time  of  payment  of  a 
pre-existing  debt  and  takes  a  mortgage  as  security  for  the  same  is  thereby 
constituted  and  given  tiie  character  of  a  funut  fide  purchaser  for  a  valu- 
able consideration,  within  the  meaning  of  the  Kecording  Act,  and  the 
mortgage  tnkes  priority  over  a  mortgji<i:n  previously  given  by  the  same 
mortgagor  to  another  mortgaa:ee.  which  is  not  recorded  until  after  the  sec 
pnd  mortgage.     (/Brieu  v.  Flec/censteiu,  3$Q 


588  INDEX. 

MORTGAGE  —  Continued. 

2.  Chattel  Mortgage  —  WJien  Given  by  Two  Mortgagors  Rending  in  Differ* 
ent  Plaees,  Moj-tgage  Is  Void  Under  t?ie  Statute  {L.  183?,  Ch.  279,  §  1) 
Unless  Filed  m  Both  PUices.  Where  a  chattel  mortgage  to  secure  part  of 
the  purchase  price  of  the  mortgaged  property  is  given  bv  the  members 
of  a  firm,  who  reside  in  different  places  and  the  mortgage' is  filed  in  the 
town  and  county  where  the  property  is  situated  aud  one  of  the  partners 
resides,  but  is  not  filed  in  the  city  and  county  where  the  other  partner 
resides,  the  mortgage  is  thereby  rendered  void,  under  the  statute  (L.  1838. 
ch.  279,  §  1),  as  against  the  creditors  of  the  mortgagors,  and  as  against 
subsequent  purchasers  and  mortgagees  in  good  taith;  aud  the  fact  that 
the  mortgagee,  acting  upon  the  erroneous  assumption  that  the  mortgage 
was  due.  when  it  was  not,  took  p  -ssession  of  the  property,  but  not  under 
the  safety  clause,  sold  it  under  an  attempted  foreclosure  and  bid  it  in  him- 
self, gives  him  no  title  to  the  property  as  against  existing  creditors  of 
the  mortgagors  lawfully  claiming  the  same.     RusseU  v,  St.  Mart.        355 

8.  Same  —  Rights  of  Subsequent  Mortgagees  Holding  Mortgage  on  Same 
Property  as  Security  for  Ouarnnteeing  Note  Made  by  Mortgagors.  "Where 
the  guarantors  of  a  note  made  by  such  mortgagors  in  pursuance  of  an 
agreement  made  at  the  time  of  guaranty,  subsequently  take  a  mortgage, 
due  on  the  d*ite  the  note  became  due,  upon  the  same  property  as  secu- 
rity for  their  liability  as  guarantors,  and  thereafter,  and  upon  the  default 
of  the  makers,  pay  the  note,  they  are,  even  assuming  that  they  are  not 
mortgagees  in  good  faith,  creditors  of  the  mortgagors  holding  an  instru- 
ment, which,  as  the  contract  of  the  parties,  entitles  them  to  take  posses- 
sion of  the  mortgaged  property,  and  they  are  not  liable  to  the  first  mort- 
gagee as  for  a  conversion  Kit  the  property.  Id. 

4.  Recording  Act  —  Wlien  Awignee  for  Value  May  Enforce  Mortgage 
Against  Purclutser  of  Part  of  Mortgaged  Property  Having  Unrecorded  Retetue 
T/iereof.  Where  the  owner  of  a  farm,  some'years  after  the  execution  of  a 
mortgage  thereon,  conveyed  a  strip  of  land  through  the  farm  to  a  railroad 
company,  which  had  the  deed  recorded,  entere<l  into  possession  of  the  land 
and  ever  since  has  maintained  and  operated  a  railroad  thereon,  and.  about 
the  same  time,  the  owner  of  the  mortgage,  holding  it  by  mesne  assign- 
ments from  the  mortgagee,  all  of  which  had  been  recorded,  executed  to 
the  mortgagor  a  release  of  the  land  conveyed  to  the  railroad  company, 
which  was  delivered  to  the  company,  but  not  rerorded  by  it.  a  subsequent 
purchaser  of  the  mortgage  for  full  value,  holding  it  under  a  recorded 
assignment,  and  who,  at  the  time  of  the  purchase  of  the  mortgage,  had 
no  knowledge  of  the  existence  of  the  release,  had  not  seen  the  farm  and 
did  not  know  that  the  railroad  ran  throu&^h  it,  is  protected  under  the 
Recording  Act  in  his  lien  upon  the  entire  premises,  unaffected  by  the 
release.     Gibson  v.  Thomas.  488 

Question  whether  (conveyance  is  a  deed  or  mortgage  to  be  determined 
by  jury  from  intention  of  parties. 

See  Deed. 

Chattel — equitable  action  by  receiver  in  supplementary  proceedings 
to  set  aside. 

See  Supplementary  Proceedings, 

SnmiCIPAL  OOBPORATIONS. 

When  village  not  liable  for  injuries  caused  by  traveler  driving  into  hole 
in  ditch  along  well-graded  highway  of  reasonable  width. 

See  Highways. 

When  damages  arising  from  construction  and  maintenance  of  viaduct 
in  street  are  damnum  absque  injuria. 

See  New  Yoke  (City  of),  I. 
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HXmiCIPAL  GOBFORATIONS—  Continued. 
When  liable  for  permitting  use  of  fireworks  in  public  streets. 
See  New  York  (City  op),  2-4. 

Presumption  of  regularity  of  acts  of  officers  of. 
See  Officers. 

MUBBE^ 

Trial  for — sufficiency  of  evidence — controversy  between  counsel  — 
charge  —  circumstantial  evidence  —  recital  of  facts. 

See  Crimes,  2-5. 

Trial  for  —  sufficiency  of  evidence  —  premeditation  and  deliberation. 
See  CRiiikES,  ?,  8. 

Trial  for  —  sufficiency  of  evidence  —  insufficiency  of  alleged  errors. 
See  Crimes,  9,  10. 

Trial  for  —  insufficient  evidence  of  premeditation  and  deliberation. 
See  Crimes,  11. 

Trial  for  —  insanity  as  defense  —  sufficiency  of  evidence  to  warrant  con- 
viction—  when  challenge  to  panel  of  trial  jurors  on  ground  of  uncon- 
stitutionality of  special  jury  act  insufficient  —  when  defendant  on  trial 
for  murder  not  prejudiced  by  drawing  and  return  of  trial  jurors  under 
unconstitutional  act. 

See  Crimes,  12-14. 

NEGLiaENCR 

1.  Contributory  Negligence,  Where,  in  an  action  for  personal  injuries 
sustained  by  the  plaintiff,  who,  {massing  behind  the  rear  of  a  car  and 
stepping  on  to  an  adjoining  track,  was  struck  by  a  car  approaching  from 
the  opposite  direction,  it  appears  that  he  failed  to  exercise  ordinary  cau- 
tion in  ascertaining  whether  or  not  the  track  was  clear,  he  is  chargeable 
with  contributory  negligence  as  matter  of  law.  Beed  v.  Metropolitan  St. 
Ry.  Co.  315 

2.  WJien  Fiicts  Proven  Do  Not  ISJww  TJiat  Plaintiffs  Intestate  Was  Free 
Jrom  Contributoi'y  Negligence.  Where  in  an  action  for  negligence  it 
appeared  that  the  plaintiff's  intestate  was  injured  while  diagonally  cross- 
ing a  street  in  which  there  was  no  vehicle  and  no  obstruction  to  prevent 
him  from  seeing  an  approaching  team  by  which  he  was  struck,  and  there 
is  no  fact  in  evidence  to  show  that  he  used  reasonable  care,  and  the  facts 
proven  not  only  do  not  permit  of  the  slightest  inference  that  any  care  was 
exercised,  but  are  such  that  the  occurrence  is  inexplicable,  except  upon 
the  inference  that  he  consciously  took  the  risk  of  crossing  in  front  of  the 
team,  or,  being  unconscious  and  unobservant  of  the  situation,  ihat  he 
walked  into  the  team,  such  evidence,  however  negligent  the  driver  of  the 

,  team  may  have  been,  fails  to  meet  the  burden  imposed  by  law  upon  the 
plaintiff  of  showing  that  the  deceased  was  free  from  fault,  and  it  is 
reversible  error  to  submit  the  case  to  the  jury.     Perez  v.  Sandrowitz.   397 

8.  Safety  of  Working  Place —  Contributory  Negligence.  In  an  action  by 
an  employee  to  recover  damages  for  personal  injuries  received  by  falling 
from  a  coal  trestle  while  stepping  from  a  car  on  to  a  defective  plank 
covering  the  trestle,  where  it  appears  that  tlie  defect  had  existed  for  some 
time,  and  the  circumstances  are  such  that  it  cannot  be  said  as  matter  of 
law  that  the  plaintiff  .«iftw  or  could  have  seen  it,  a  nonsuit  is  erroneous. 
Wazenski  v.  N  Y.  C.  &  H.  R  R.  R,  Co.  466 

Trial  of  action  for. 

See  Appeal,  1. 
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When  village  is  not  liable  for  injuries  caused  by  traveler  driving  into 
hole  in  ditch  along  well-graded  highway  of  reasonable  width. 

See  Highways. 

A  ranster  who  provides  competent  foremen  and  safe  appliances  is  not 
liable  for  injuries  caused  to  servant  by  mistake  of  foreman. 

See  Master  and  Servant,  3. 

Action  for  injury  from  sudden  starting  of  street  car. 
See  Trial. 

NEGOTIABLE  IKST&UMENTS. 

Bona  fide  holder  for  value. 

See  Bills,  Notes  and  Checks. 

NEW  TOBK  (CITY  OF). 

1.  Damages  AHsing  from  Construction  and  yfainteHnnce  of  Viaduct  in 
One  Handled  atid  Fifty-fifth  Street  Are  Damuum  Altsque  Injuria.  The 
construction  of  the  elevated  viaduct  along  One  Hundred  and  Fifty-fifth 
street,  in  the  city  of  New  York,  under  chapter  576  of  the  Laws  of  1887, 
the  fee  of  which  street  is  in  the.  city,  constituted  a  devotion  oT  the  street 
to  a  proper  street  use:  the  structure  is  not.  therefore,  a  nuisance,  and  the 
damages  caused  to  an  owner  of  property  abutting  thereon  by  its  construc- 
tion and  maintenance  are  damnum  absque  injuria  ;  and,  in  the  absence  of 
legislation  authorizing  it.  he  is  entitled  to  no  relief,  cither  legal  or  equi- 
table.    Sauerv.  City  of  Nexo  York.  27 

2.  Municipal  Corjwrations  Are  Liable  for  Permitting  SucJi  Use  of  Fire- 
works in  Public  Streets  as  Constitutes  a  Dangerous  Nuisance.  While  a 
municipal  corporation  is  not  liable  for  the  failure  to  pass  ordinances  pro- 
hibiting the  discharge  of  fireworks  in  the  public  streets,  it  is  bouna  to 
exercise  due  cure  to  keep  its  streets  in  a  safe  condition  and  is  liable  for 
permitting  dangerous  obstructions  or  nuisances  therein.  If  an  ordinance 
is  passed  in  relation  to  the  subject  and  it  is  not  enforced  or  is  subsequently 
repealed,  there  is  no  liability  for  the  repeal  or  for  the  mere  failure  to 
enforce,  but  still  the  duty  remains  as  to  obstructions  and  nuisances  ;  that 
duty  never  ceases  and  it  cannot  be  avoided  by  the  passing  of  ordinances  or 
the  failure  to  pass  them,     fjundau  v.  City  of  New  York.  48 

8.  Wlien  Exhibition  of  Fireworks  May  Constitute  a  Nuisance.  Fire- 
works exhibited  on  an  extensive  scale  in  a  great  thoroughfare  in  the 
midst  of  a  large  city,  where  a  vast  multitude  of  people  is  a.ssembled,  if 
not  a  nuisance  as  fuatter  of  law,  may  properly  be  found  such  as  matter  of 
fact.  Id. 

4.  When  Limited  Permission  of  City  to  Exhibition  of  Fireu>oi*ks  in  Public 
Streets  Benders  It  Liable  to  Tftose  Injured  by  Their  Premature  Explosion.  A 
resolution  adopted  by  the  board  of  aldermen  nnd  approved  by  the  mayor 
of  the  city  of  New  York,  **  Hesolred,  that  the  ordinances  relating  to  the 
discharge  of  fireworks  in  the  city  of  New  York  be  and  the  same  are  hereby 
suspended  so  far  ns  they  may  apply  to  meetings  and  parades  of  political 
parties  or  associations  during  the  campaign  of  1902;  such  suspension, 
however,  to  continue  only  until  November  10th,  1902,  and  be  subject  to 
such  restrictions  and  safeguards  as  the  police  department  may  determine 
as  necessary,"  is  in  substance  and  effect  a  license  or  permit  to  display 
fireworks  in  the  public  streets,  wliich  display  had  previously  been  pro- 
hibited but  was  thenceforth  permitted  as  to  a  limited  number  of  persons 
for  a  limited  period  of  time  and  does  not  constitute  a  repeal  of  the  ordi- 
nances either  in  form  or  substance.  Where,  therefore,  an  exhibition  takes 
place  under  the  supervision  of  the  persons  and  within  the  time  authorized, 
under  such  circumstances  as  would  permit  a  jury  to  find  that  it  constituted 
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a  public  nuisance,  tiie  city  is  liable  for  the  damages  occasioned  to  those 
injured  by  a  premature  explosion  of  the  fireworks,  for  consenting  in 
advance  to  the  existence  of  such  a  nuisance  in  its  streets.  Id. 

5.  Authority  of  Police  Commissioner  to  Convict  a  Member  of  tiie  Force 
Withaut  Finding  of  Ouilt  by  Deputy  Commissioner  Who  Tried  the  Charges, 
A  deputy  police  commissioner  in  the  city  of  New  York,  before  whom 
charges  against  members  of  the  police  force  may  be  examined,  heard  and 
investigated,  is  not  required  to  make  a  written  finding  of  guilt  in  order 
to  give  the  police  commissioner  authority  to  convict  and  punish.  People 
ex  rel.  Oarvey  v.  Partridge.  287 

6.  Wlien  Term  of  Officer  Expires  Who  HMs  "  UntiV  a  Specified  Date. 
The  word  "  until."  while  usually  one  of  exclusion,  as  used  in  section  1401 
of  the  charter  of  the  city  of  New  York  (L.  1897.  ch.  378)  is  one  of  inclu- 
sion, considering  the  connection  and  manifest  intention  of  the  legislature, 
and  the  term  of  a  justice  of  the  Court  of  Special  Sessions  of  the  second 
division  of  the  city  of  New  York  appointed  to  hold  ofllce  "  until  Decem- 
ber 31,  1903,"  expired  at  midnight  on  that  day.     People  v.  Fitzgerald.  269 

7.  ConstitutiomU  Law — Void  Appointment  of  Successor  by  Outgoing 
Mayor.  An  appointment  of  his  successor  on  December  29,  1903,  and 
again  before  noon  on  January  1,  1904,  by  the  then  and  outgoing  mayor, 
is  void:  1,  Because  there  was  no  va«5ancy  on  the  first- mentioned  date;  2. 
because  the  term  of  the  outgoing  mayor  expired  at  midnight  on  December 
31. 1903,  and,  eo  instnnti.  that  of  the  incoming  mayor  began,  and  he  alone 
had  power  to  make  the  appointment:  that  provision  of  the  charter  (L. 
1901,  ch.  466,  §  94)  that  the  term  of  an  incoming  mayor  shall  commence  at 
noon  on  the  first  day  of  January  after  his  election,  being  in  conflict  with 
section  12  of  article  8  of  the  Constitution  providing  uiat  the  terms  of 
mavors  of  cities,  except  of  the  third-class,  shall  expire  at  the  end  of  an 
odd-numbered  year.    Id. 

Presumption  of  regularity  of  official  acts. 

See  Officers. 

Action  to  recover  unpaid  tax  upon  personal  property  —  presumption  in 
favor  of  validity  of  assessment  —  defense  must  be  special Iv  pleaded  — 
when  burden  is  upon  defendant  to  allege  and  show  want  ol  jurisdiction 
in  assessment  of  tax. 

See  Tax,  3,  4. 

NOTES. 

Partnership  notes  constituting  corpus  of  trust  fund  —  consideration  — 
when  notes  enforceable. 

See  Trust,  3.      ' 

NUISANCE. 

When  construction  and  maintenance  of  viaduct  in  street  does  not  con- 
stitute a  nuisance. 

See  New  York  (City  of),  1. 

When  use  of  fireworks  in  public  streets  constitutes  a  dangerous 
nuisance. 

See  New  York  (City  of),  2-4. 

OFFICEBS. 

Presumption  of  Regularity  of  Official  Acts.  Where  a  municipal  charter 
provides  for  specific  cases  in  which  the  vice-chairman  of  the  council  may 
perform  the  duties  of  the  president,  the  presumption  of  the  regularitv 
of  a  warrant  signed  by  the  former  and  issued  to  the  receiver  of  taxes  will 
obtain,  and  his  signature  will  be  presumed  to  hnve  been  necessitated  by 
one  of  the  causes  stated.     City  of  New  Yo7k  v.  Streeter.  Tjldl 
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When  term  of  officer  expires  who  holds  "imtir*  a  specified  date  —  void 
appointment  of  successor. 

See  New  York  (City  op),  6,  7. 

Town  not  liable  for  breach  of  contract  made  bv  water  commissioners 
under  chapter  451  of  Laws  of  1900  — relative  duties  of  town  officers  and 
commissioners. 

See  Towns. 

PABTIEa 

In  creditor's  suit  against  stockholder  of  insolvent  corporation. 

See  Corporations,  8. 


Notes  of^  constituting  corpue  of  trust  fund  —  consideration  —  when 
notes  enforceable. 

See  Trust,  8. 

PENAL  CODE. 

§  544.  False  Bepresentations — W/ien  Fhlee  Statement  by  Whidi  Personal 
Property  le  Obtained  Need  Not  Be  in  Writing  to  Support  an  Luiictment  for 
Grand  Larceny.  A  false  representation  made  by  a  purchaser  that  he  nad 
an  order  from  a  well-known  mercantile  corporation  of  strong  financial 
standing  f(^r  a  large  number  of  garments  to  be  made  from  certain  material, 
and  requiring  a  specified  number  of  yards,  by  which  he  induces  the  delivery 
to  him  of  a  certain  quantity  of  the  goods,  does  not  relate  to  his  financial 
ability,  but  is  a  false  statement  as  to  an  existing  fact,  inducing  a  sale  or 
parting  with  the  possession  of  personal  property  and  is.  therefore,  criminal 
although  not  in  writing  and  signed  by  the  party  to  be  charged  thereby  as 
required  by  section  644  of  the  Penal  Code.     People  v.  Eot)i$tein.  148 

PENALTIES. 

Cumulative,  for  failure  of  street  railroad  to  give  transfers  not  recover- 
able:    Griffin  v.  Inter  urban  Street  Ry  Co.  538 

Proprietor  of  bootblacking  stand  not  subject  to  penalty  for  refusing  to 
shine  shoes  of  colored  man. 

See  Civm  Rights. 

PEBSONAL  PBOPEBTY. 

Action  to  recover  unpaid  tax  upon. 

See  Tax,  8,  4. 

Essential  elements  of  trust  of. 
See  Trust,  2. 

PEBSONAL  BIGHTS. 

Bootblacking  stand  not  *'  place  of  public  accommodation.'* 

See  Civil  Rights. 

PLEADING. 

When  Defect,  Although  Appearing  on  Face  of  Complaint,  May  Be  Baited 
by  Answer,  Although  it  appears  upon  the  face  of  the  complaint  that  a 
contract  sued  upon  is  void  under  the  Statute  of  Frauds,  the  objection 
need  not  be  taken  by  demurrer,  but  is  sufficiently  raised  by  an  answer 
expressly  pleading  the  statute  and  by  a  motion  for  judgment  on  the 
pleadings  at  the  opening  of  the  trial.  (Code  Civ.  Pro.  §§  488,  498,  4W.) 
Seajnafis  v.  Barentsen.  838 

In  creditor's  suit  against  holder  of  stock  of  insolvent  corporation. 
See  Corporations,  2. 


^LfiAdlKG  —  Coniinned . 
Allegation  of  complaint  not  supported  by  evidence. 
See  Master  and  Servant,  1. 

When  defense  to  enforcement  of  tax  must  be  specially  pleaded  — 
frivolous  answer. 

See  Tax,  8,  4. 

POLICE. 

Authority  of  police  commissioner  to  convict  a  member  of  the  force 
without  finding  of  guilt  by  deputy  commissioner  who  tried  the  charges. 

See  New  York  (City  op),  5. 

POLICE  POWER. 

Protection  of  game  within  police  power  of  legislature. 

See  Game,  2. 

POLICIES. 

Of  fire  insumnce  —  effect  of  provision  in  policy  giving  insured  privilege 
to  make  additions  and  alterations. 

See  Insurance,  1. 

Of  re-insurance  —  meaning  of  words  pro  rata  in  policy. 
See  Insurance,  2. 

PRACTICE. 

Taxation  of  costs  and  insertion  of  specilied  amount  in  interlocutory 
judgment  does  not  ipaue  it  final. 

See  Appeal,  2. 

When  Appellate  Division,  in  granting  leave  to  appeal,  need  not  certify 
questions. 

See  Appeal.  8.  * 

When  time  to  appeal  from  order  granting  new  trial  does  not  begin  to 
run  until  judgment  of  revei'sal  has  been  entered. 

Se^  Appeal.  5. 

When  power  of  court  to  make  extra  allowance  not  affected  by  stipula- 
tion reducing  amount  demanded  in  complaint. 

See.  Costs. 

PREMEDITATION. 

Sufficiency  of  (evidence  to  warrant  finding  of  —  charge  as  to. 

See  Crimes,  7,  8. 

Insufficient  evidence  of. 
See  Crimes.  11. 

PRINCIPAL  AND  AGENT. 

Wlien  Authonty  of  Agent  Cannot  Be  Delegated  —  Liquor  Tax  Law. 
A  surety  company  wliich  has  appointed  an  agent  "  to  execute  and 
deliver  and  attach  the  seal  of  the  company  to  any  and  all  bonds  to  be 
filed  •  ♦  ♦  under  the  Liquor  Tax  Law,"  the  bonds  to  be  valid  only 
when  signed  by  such  agent,  is  entitled  to  his  personal  judgment  in 
respect  to  issuing  bonds,  and  he  cannot  delegate  his  power  to  a  clerk  in 
his  office;  where,  therefore,  a  county  treasurer,  with  knowledge  of  the 
agent's  authority  and  in  his  absence,  accepts  a  bond  issued  by  his  clerk, 
who  had  been  authorized  so  to  do,  and  who  stated  that  the  agent  would 
sigti  it  upon  his  return,  and  in  the  meantime  the  certificate  on  the  appli- 
cation for  which  the  bond  had  been  issued  had  been  forfeited  by  the  prin- 
cipal for  a  violation  of  the  Liquor  Tax  Law,  the  company  is  not  liable 

38 
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on  the  bond,  althoiis^h  upon  his  return  and  in  ignorance  of  such  for- 
feiture the  agent  affixed  his  signature  to  the  bond.     CuUinan  v.  Bawker. 

93 

Order  executed  by  husband  and  wife  directing  individual  savings  bank 
deposits  to  be  paid  to  the  survivor  —  when  order  is  executory  —  when 
holder  of  paper  an  agent  for  its  delivery  at  bank  — revocation  of  agency 
by  death  of  piincipfu. 

See  Banking,  1.  2. 

PBOBABLE  CAUSE. 

A  question  of  fact  in  action  for  malicious  prosecution. 

Ses  Malicious  Prosecution. 

PROMISE. 

Oral  promise  of  a  decedent  must  be  establis.ed  by  clearest  and  most 
convincing  proof. 

8se  EviDENCB.  3. 

Of  administrator  to  next  of  kin  —  when  enforceable. 
See  Executors  and  AuifiNiSTRATORS. 

PUBLIC  POLICY. 

When  stipulation  in  contract  making  a  party  the  final  judge  of  his  own 
acts  unenforceable  as  against  public  policy. 

See  Contract,  2. 

BAILBOADS. 

Street  —  cumulative  penalties  for  failure  to  give  transfers  not 
recoverable.     Oriffin  v.  Interurban  Street  Hy.  Go,  688 

• 

Contract  of  grade  crossing  commission  with  railroad  company  —  when 
failure  of  commission  to  comply  with  provisions'  thereof  entitles  company 
to  injunction. 

See  Buffalo  (City  of). 

Reorganization  agreement  —  liability  of  committee  for  failure  to  adopt 
and  notify  bondholders  of  plan  before  foreclosure  sale  —  stipulation  that 
committee's  construction  of  agreement  should  be  final  —  measure  of 
damages. 

See  Contract,  2-4. 

Street  —  action  against,  for  personal  injuries. 
See  Negligence,  1. 

Action  against,  for  personal  injuries  —  safety  of  working  place. 
See  Negligence,  3. 

Action  for  injury  from  sudden  starting  of  street  car. 
See  Trial. 

BEAL  PBOPEBTY. 

1.  Endeiice  —  Testimony  as  to  Ktisting  Conditions  When  Admissible  to 
Aid  in  Ascertaining  Meaning  of  Words.  The  phrase  "tenement  house" 
having  no  well-defined  legal  meaning,  the  testimony  of  witnesses,  familiar 
with  the  conditions  existing  at  the  time  of  its  use  in  a  restrictive  cove- 
nant, is  admissible  in  order  to  aid  the  court  in  determining  whether  or 
not  it  embraces  what  is  known  as  an  "apartment  house."  Kitchi7ig  v. 
Brown.  414 

2.  Wleii  Covenant  Restricting  Erection  of  Tenement  House  Does  Not 
Restrict  Erection  of  an  Apartment  House.  A  covenant  executed  in  1873 
prohibiting  the  use  of  prop(Mty  for  purposes  supposed  to  be  dangerous, 
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noxious  or  offensive  and,  among  other  things,  restricting  the  erection  of  a 
*'  tenement  house/*  does  not  restrict  the  construction  of  a  modem  apart- 
ment house  upon  ihc  property  in  1903,  and  an  action  will  not  he  to 
restrain  its  erection.  Id. 

8.  Extra  Alloicanes.  Although  such  an  action  may  )>e  difficult  and 
extraordinary,  an  extra  allowance  of  costs  to  the  successful  defendant  is 
erroneous,  where  no  sum  is  recovered  or  claimed  and  there  is  no  allega- 
tion, proof  or  finding  as  to  the  value  of  the  subject-matter  involved. 
(Code  Civ.  Pro.  §  3258.)  Id, 

Question  whether  conveyance  is  a  deed  or  mortgage  to  be  determined 
by  jury  from  intention  of  parties. 

See  Deed. 

Extension  of  time  of  payment  of  pre-existing  debt  constitutes  valuable 
consideration  for  mortgage  within  meaning  of  Recording  Act  —  priority 
of  mortgages. 

See  MoKTOAGB,  1. 

When  assignee  for  value  may  enforce  mortgage  against  purchaser  of 
part  of  mortgtiged  property  having  unrecorded  release  thereof. 

See  Mortgage,  4. 

When  damages  to,  arising  from  construction  and  maintenance  of  via- 
duct in  street  are  damnum  absque  injuria. 

See  New  Yoke  (City  of),  1. 

Assessment  of  capital  stock  of  corporation,  when  real  estate  is  incum- 
bered with  a  mortgage. 

See  Tax,  5. 

Defective  assessment  upon  real  estate  of  turnpike  company  not  owning 
fee  of  its  road. 

See  Tax,  7. 

When  devises  of  lands  on  both  sides  of  a  navigable  river  carry  title  to 
the  thread  of  the  stream. 

See  Title. 

BEOEIVSB. 

In  supplementary  proceedings  —  when  may  maintain  action  to  set  aside 
a  chattel  mortgage. 

See  SuppiiEMENTAUY  Proceedings. 

BEOOBBING  ACT. 

iilxtension  of  time  of  payment  of  pre-existing  debt  constitutes  valuable 
consideration  within  meaning  of  Recording  Act. 

Ses  Mortgage,  1. 

When  assignee  for  value  may  enforce  mortgage  against  purchaser  of 
part  of  mortgaged  property  having  unrecorded  release  thereof. 

See  Mortgage,  4. 

REDEMPTION. 

When  lands  of  forest  preserve  have  been  sold  for  taxes,  forest  pre- 
serve commission  entitled  to  notice  to  r^eem. 

See  Tax,  2. 

BELEA8E. 

When  assignee  of  mortgage  may  enforce  same  against  purchaser  of 
part  of  mortgaged  property  huving  unrecorded  release  thereof. 

See  Mortgage,  4. 
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BEMAINBSB. 

When  interest  of  remainderman  in  trust  estate  disposed  of  by  agre^ 
ment. 

See  Trust,  1. 

Of  trust  fund  —  failure  to  dispose  of. 
See  Will.  1. 

RES  AD JT7DIGATA. 

Foreign  judgment  —  order  denying  motion  to  open  default. 

See  Judgment,  1,  2. 

REVISED  STATUTES. 

1  if.  S.  730,  §  65  —  Trust.  Wliere  an  agreement  creating  a  trust  in 
pei'sonalty  provides  for  tlie  payment  of  uii  annuity  to  the  truster  and 
upon  his  death,  for  a  division  of  the  corpus  between  his  son  and  daughter, 
and  after  the  death  of  the  son,  who  was  the  trustee,  he  agrees  with  a  sub- 
stituted trustee  tliat  in  consideration  of  the  annuity  being  provided  for  in 
another  manner,  the  latter  may  divide  the  corpus  between  liis  daughter 
nnd  his  son's  widow,  which  was  done,  and  subsequently  the  daughter 
predeceases  him,  assuming  that  the  original  direction  for  the  division  of 
the  carpus  between  the  children  was  contingent  upon  their  surviving 
him  and  that  he  had  an  interest  therein  as  remainderman  and  also  assum- 
ing that  the  trust  was  indestructible  under  the  statute  (1  R.  8.  730,  §  <U)), 
nevertheless  his  interest  was  disj)osed  of  by  his  substituted  agreement, 
which,  while  it  could  not  affect  or  destroy  his  rights  «s  life  tenant,  could 
nnd  did  dispose  of  any  interest  he  may  have  h«d  as  remainderman  and, 
therefore,  upon  his  death  his  executor  has  no  interest  in  the  corpus. 
Baltes  V.  Cnioji  Trust  Co.  183 

SALE. 

When  acceptance  of  check  accompanying  statement  marked  '  *  to  check 
in  full,"  does  not  constitute  an  accord  and  siitis faction. 

See  Accord  and  Satisfaction. 

When  agreement  restricting  talc  of  presses  not  void  as  in  restraint  of 
trade  —  measure  of  damages  in  acrtion  for  breach  of  such  agreement. 

See  CoNTUACT,  5-7. 

Of  lands  of  forest  preserve  for  taxes  —  forest  preserve  commission 
entitled  to  notice  to  redeem. 

See  Tax,  2. 

SAVINQS  BANKa 

Order  executed  by  husband  nnd  wife  directing  individual  deposits  to 
be  paid  t*>  the  survivor  —  when  order  is  executory  —  wlien  holder  of 
paper  an  agent  for  its  delivery  at  bank  —  revocation  of  agency  by  death 
of  principal  —  question  of  fact. 

See  Banking,  1,  2. 

Care  required  in  making  payments  from  depositor's  account  after  his 
death. 

See  Banking,  3. 

SERVICES. 

Action  for  —  erroneous  proof  of  net  profits  of  sales  upon  which  com- 
missions of  employee  were  based. 

See  Master  and  Servant,  1,  2. 

SESSION^  liAWH. 

1.  1888,  Ch.  279—  Chattel  Mortgage—  When  Given  by  Two  Mortgagors 
Residing  in  Different  Places,  Mortgage  Is  Void  under  the  Statute  Unless  Filed 
in  Both  Places.     Where  a  chattel  mortgage  to  secure  part  of  the  purchase 
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price  of  the  mortgaged  property  is  given  by  the  members  of  a  firm,  wbo 
reside  in  different  pbices  and  the  mortgage  is  filed  in  the  town  and  county 
where  the  property  is  situated  and  one  of  the  partners  resides,  but  is  not 
filed  in  the  city  and  county  where  the  other  partners  resides,  the  mortgage 
is  thereby  rendered  void,  under  the  statute  (L.  1833,  ch.  279,  §  1),  as 
against  the  creditors  of  tlie  mortgagors,  and  as  against  subsequent  pur- 
chasers and  mortgagees  in  good  Faith;  and  the  fact  that  the  mortgagee, 
acting  upon  the  erroneous  assumption  that  the  mortgage  was  due,  wnen 
it  was  not.  took  possession  of  the  property,  but  not  unner  the  safety  clause, 
sold  it  under  an  attempted  foreclosure  and  bid  it  in  himself,  gives  him  no 
title  to  the  property  as  against  existing  creditors  of  the  mortgagors  law- 
fully claiming  the  same.     Busaell  v.  Sf,  Mart,  355 

2.  1887,  Ch.  576  — Neu)  York  {City  of)  — Damages  Ansing  from  Con- 
Mtruction  and  Maintenance  of  Viaduct  in  One  Hundred  and  Fifty-fifth 
Street^  Are  Damnum  Absque  InjuHa.  The  construction  of  the  elevated 
viaduct  along  One  Hundred  and  Fifty-fifth  street,  in  the  city  of  New 
York,  under  chapter  576  of  the  Laws  of  1887,  the  fee  of  which  street  is  in 
the  city,  coustituted  a  devotion  of  the  street  to  a  proper  street  use;  the 
structure  is  not,  therefore,  a  nuisance,  and  the  damages  caused  to  an  owner 
of  property  abutting  thereon  by  its  construction  and  maintenance  «re 
damnum  absque  injuria;  and,  in  the  absence  of  legislation  authorizing  it, 
he  is  entitled  to  no  relief,  either  legal  or  equitable.  Sauer  v.  City  of  Sew 
T&rk.  27 

3.  1888,  Ch,  ^5  — Buffalo  {City  of)— Contract  of  Grade  Crossing  Com- 
missionefs  with  Railroad  Company  —  Wlien  Failure  of  Commission  to  Com- 
ply with  Provisions  Thereof  Entitles  Company  to  Injunction.  Where  a 
contrrct  between  a  railroad  company  and  commissioners  appointed  under 
the  Buffalo  Grade  Crossing  Acts  (L.  1888,  ch.  345,  as  amended)  provided 
that  certain  structures  designed  to  abolish  or  mitigate  the  evils  of  grade 
crossings  should  be  constructed,  that  each  party  should  bear  a  certain  ix)r- 
tion  of  the  expense,  that  a  viaduct  on  Perry  street  should  not  be  erected 
until  *  the  work  on  other  streets  is  finished  *  *  ♦  and  until  it  shall 
be  determined  by  two-thirds  of  the  commissioners  that  the  construction 
of  said  work  (Perry  street)  is  necessary,"  the  company  is  entitled  to  an 
injunction  restraining  the  erection  of  the  viaduct  until  the  commissioners 
have  performed  the  conditions  precedent,  where  it  appears  that  the  work 
on  the  other  streets  is  unfinished  and  that  the  necessity  for  its  erection 
was  determined,  not  by  the  votes  of  two-thirds  of  the  whole  board  of  ten 
commissioners,  but  by  the  votes  of  but  six  commissioners,  and  the  fact 
that  there  were  two  vacancies  in  the  board  does  not  alter  the  situation: 
an  objection  that  the  plaintiff  has  an  adequate  remedy  at  law  in  that  it 
can  successfully  resist  the  payment  of  its  proportion  of  the  expense  is 
untenable,  since  such  a  case  comes  within  the  rule  that  when  a  defendant 
has  an  ultimate  right  to  do  the  act  sought  to  be  restrained,  but  only  upon 
some  condition  precedent,  and  compliance  with  the  condition  is  Within 
the  power  of  the  defendant,  an  injunction  will  almost  universally  be 
granted  until  the  condition  is  complied  with.  Erie  R.  R.  Co.  v.  City  of 
Buffalo,  192 

4.  1892,  Ch.  ^^\— Trial  — When  Cluillenge  to  Panel  of  Trial  Jurois  on 
Ground  of  Unconstitutionality  of  Special  Jury  Act  Insufficient.  A  written 
challenge  interposed  to  a  panel  of  trial  jurors  upon  the  ground  that  the 
act  under  which  they  were  drawn  (L.  1892,  ch.  491;  amd.  L.  1898,  ch. 
269)  was  unconstitutional  (Const,  art.  8,  §  18),  which  fails  to  allege  (§  28) 
that  flie  act  was  not  re  )orte(l  to  the  legislature  by  the  commissioners  of 
statutory  revision,  and  which  was  duly  excepted  to  by  the  prosecution, 
is  insufficient  to  w^arrant  the  conclusion  that  the  act  was  invalid,  and  is 
properly  overruled.     People  v.  Ebelt.  470 

6.  1892.    Ch.    ess  — Corporation— Creditor's  Suit  against  Holder   of 
Stock  Not  Paid  in  Full  —  Stock  Corporation  Law.    The  right  of  the  creo- 
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itor  of  an  insolvent  corporation  whose  debt  was  created  in  1900,  to  enforce 
in  an  action  at  law  commenced  in  March,  1902.  the  joint  and  several  lia- 
bility therefor  of  the  holders  of  stock  not  paid  in  full,  which  was  conferred 
by  the  Stock  Corporation  Law  of  1892  (Ch.  688),  was  not  affected  by  the 
later  act  of  1901  (Oh.  854);  such  an  action  is  governed  by  the  former 
statute,  and  the  plaintiff  may  sue  one  or  all  or  any  number  of  the  stock- 
holders.    Lang  v.  LuU.  254 

1898,  Ch,  269.     See  par.  4,  this  title. 

6.  1895,  Gh.  1042— Civil  Rights  — Bootblacking  Stand Mt  "Place  oj 
Public  Accomtnodation.''  The  phrase  ' '  and  all  other  places  of  public  accom- 
modation," as  used  in  chapter  1042  of  the  Laws  of  1895,  entitled  an  act  to 
protect  all  citizens  in  their  civil  and  legal  rights,  does  not  include  a  boot- 
blacking  stand,  and  a  refusal  to  shine  the  shoes  of  n  colored  man,  upon 
the  ground  of  his  color,  does  not  subject  its  proprietor  to  the  penalties 
imposed  by  the  act.     Burks  v.  Bosso,  341 

7.  1896,  Ch.  W^—Tax  Law  — Forest  Preserve  Commission  — When  Lands 
of  Fbrest  Preserve  Have  Been  Sold  for  Taxes,  Commission  EtUitled  to  Notice 
i)  Redeem  Required  by  Section  134  of  Tax  Law.  Under  section  230  of 
the  Forest,  Fish  and  Game  Law  (L.  1900,  ch.  20)  the  commission  of  the 
Forest  Preserve  is  given  the  care,  control  and  supervision  of  the  Forest 
Preserve,  and  through  its  wardens,  foresters  and  protectors  actually  occu- 
pies the  preserve,  so  that  the  commission  is  an  occupant  within  the  mean- 
ing of  section  134  of  the  Tax  Law  (L.  1896,  ch.  908)  which  requires  that 
all  occupants  of  lands  which  have  been  sold  for  taxes  shall  be  elven  notice 
to  redeem  before  a  deed  is  given.     People  ex  rel.  Turner  v.  Kdsey,  24 

8.  Idem  —  Tax  Law  —  Corporations  —  Assessment  of  Capital  Stocky 
under  Section  12  of  tfie  T(U  Law,  Wlien  Real  Estnte  Is  Incumhered  with  a 
Mtrtqage.  In  assessing  the  capital  stock  of  a  corporation,  under  sec- 
tion 12  of  the  Tax  Law  (L.  1896,  ch.  908),  providing  for  the  assessment  of 
such  stQck  at  its  actual  value,  "  after  deducting  the  assessed  value  of  its  real 
estate,"  etc.,  where  the  real  estate  is  incumbered  with  a  mortgage  thepav- 
ment  of  which  has  not  been  assumed  by  the  corporation,  and  the  value  of  tuc 
equity  of  redemption  alone  has  been  mcluded  in  determining  the  value  of 
its  capital  stock,  the  company  is  entitled  to  have  de<lucted  from  the  val- 
uation only  the  value  of  such  equity,  and  not  the  whole  assessed  value  of 
its  real  estate.     People  ex  rel.  Weber  Piano  Co,  v.  Wells,  62 

9.  Idem  —  Tax  Law  —  Wlien  Legacy  Payable  to  Non-resident  Legatee  Is 
Subjoxt  to  Transfer  Tax  (L.  1896,  Ch.  908,  §§  220-242).  Where  a  resident 
of  France,  entitled  to  a  share  of  a  residuary  estate,  under  a  will  admitted 
to  probate  in  this  state,  died  before  his  share  was  paid  to  him  and  it  is 
paid  to  his  executor  and  trustee  under  his  will,  also  admitted  to  probate 
in  this  state,  his  share  of  such  residuary  estate  is  liable  t-o  the  transfer  tax 
and  is  not  exempt  upon  the  ground  that  at  the  time  of  his  death  his 
interest  therein  was  a  mere  chose  in  action  the  situs  of  which  was  not  in 
this  state  but  at  his  domicile  in  France.     Matter  of  Clinch.  800 

10.  1897.  Ch.  S7S—New  York  City  Charter—  When  Term  of  Officer 
Expires- Who  Holds  '*Untir  a  Specified  Date.  The  word  "until,"  while 
usually  one  of  exclusion,  as  used  in  section  1401  of  the  charter  of  the  city 
of  New  York  (L.  1897,  ch.  378)  is  one  of  inclusion,  considering  the  con- 
nection and  manifest  intention  of  the  legislature,  and  the  term  of  a  justice 
of  the  Court  of  Snecial  Sessions  of  the  second  division  of  the  city  of  New 
York  appointed  to  hold  office  "  until  December  81, 1903,"  expired  at  mid- 
night on  that  day.     People  v.  Fitzgerald.  269 

11.  1897,  Ch.  612  —  Negotiable  Instruments  Law  — Bona  Fide  Hoiderfor 
Value.  The  mere  crediting  to  a  depositor's  account  on  the  books  of  a 
bank  of  the  amount  of  a  check  drawn  upon  another  bank,  where  the 
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depositor's  account  continues  to  be  sufficient  to  pay  the  check  in  case  it  is 
dishonored,  does  not  constitute  the  bank  a  holder  of  tlie  check  in  due 
course  within  the  law  merchant,  as  that  term  is  now  defineti  in  the  Nego- 
tiable Instruments  Law  (L.  1897,  ch.  612,  §  91),  so  as  to  render  its  title 
superior  to  the  defenses  which  the  drawer  of  the  check  may  have  against 
the  payees.     Citizens*  State  Batik  v.  Cowles.  846 

12.  1900.  Ch.  20 —  Forest,  Fish  and  Gatne  Law -- Possession  of  Imparted 
Game  During  Close  Season  of  1901  Not  Unlawful.  The  Forest,  Fish  and 
Game  Law  (L.  1900,  ch.  20),  which  went  into  effect  February  19,  1900, 
and  was  in  force  May  22  and  June  2, 1901,  did  not  make  penal  and  criminal 
the  possession  in  this  sCate  during  the  close  season  of  game  killed  without 
the  state  and  brought  here  dunng  the  open  season;  and  for  tiiat  reason,  as 
decided  in  People  v.  Buffalo  Fish  Company  (164  N.  Y.  93).  a. judgment  dis- 
missing a  complaint  in  %n  action  brought  to  recover  penalties  for  alleged 
violations  of  the  statute  in  having  possession  of  imported  game  dunng 
the  close  season  of  1901  must  be  affirmed.     People  v.  Boolman,  1 

See,  also,  par.  7,  this  title. 

13.  1900,  Ch.  4r)l  —  Toions  —  Nbt  Liable  for  Breach  of  Contract  Made  by 
Water  Commissioners  —  Belative  Duties  of  Town  Officers  and  Commissioners 
Considered.  An  action  at  law  cannot  be  maintained  against  a  town  to 
recover  unliquidated  damages  for  an  alleged  breach  of  a  contract,  made 
by  water  commissioners  appointed  under  the  act  authorizing  the  establish- 
nient  of  water  districts  in  towns  (L.  1900,  ch.  451)  for  the  construction  of  a 
water  plant  in  accordance  with  the  provisions  of  tiie  act,  for  the  reason 
that  the  contract  is  not  made  by  the  town  and  is  not  for  its  benefit;  its 
duty  is  to  raise  the  money  in  the  manner  specified  and  pay  it  over  to  the 
commissioners,  upon  whom  is  placed  the  duty  of  constructing  the  plant 
and  managing  it  after  its  construction;  and  it  is  their  duty  to  expend  such 
portion  as  may  be  necessary  for  the  settlement  of  their  contracts.  The 
duties  of  both  are  ministerial,  and  performance  may  be  enforced  by  man- 
damus in  cases  of  non  action  and  by  certiorari  in  cases  of  erroneous  action. 
The  statute  f  ull^  considered  and  the  duties  of  town  officers  and  the  com- 
missioners appointed  thereunder  specifically  pointed  out.  Holroyd  v. 
Town  of  Indian  Lake.  318 

1901,  Ch.  854.     See  par.  5,  this  title. 

14.  1901,  Ch.  466  — .Vtf^r  York  City  Charter  —  Action  to  Recover  Unpaid 
Tax  upon  Personal  Pro^yerty  —  Presumption  in  Furor  of  Validity  of  Assess- 
ment—  Defense  Must  Be  Specially  Pleaded.  Under  the  Greater  New  York 
charter  (L.  1901,  ch.  466,  §  936)  any  unpaid  tax  which  the  city  of  New 
York  has  "duly  imposed "  upon  the  personal  property  of  a  person  or 
corporation  mdy  be  recovereif  in  a  personal  action;  and  where  the  tax 
roll,  properly  certified,  is  delivered  to  the  receiver  of  taxes  with  a  warrant 
for  the  collection  of  the  sums  assessed  to  the  persons  named  therein,  the 
completed  proceeding,  like  a  judgment,  is  so  far  entitled  to  legal  presump- 
tions in  its  support  tliat  matter  in  defense  of  its  eufon^ement  must  be 
specially  pleaded,  or  the  objection,  if  going  to  the  jurisdiction,  should  be 
specified  upon  the  trial  of  the  action.    City  of  New  York  v.  Matthetos.    41 

15.  Idem —  New  York  City  Charter  —  Constitutional  Law  —  Void 
Appointment  of  Successor  by  Outgoing  Mayor.  An  appointment  of  his  suc- 
cessor, on  December  29,  1903,  and  again  before  noon  on  January  1,  1904, 
by  the  then  and  outgoing  mayor,  is  void:  1.  Because  there  was  no  vacancy 
on  the  first-mentioned  date;  2.  Because  the  term  of  the  outgoing  mayor 
expired  at  midnight  on  December  31,  1903,  and,  eo  instanti,  that  of  the 
incoming  mayor  began,  and  he  alone  bad  power  to  make  the  appointment; 
that  provision  of  the  charter  (L.  1901,  ch.  466,  §  94)  that  the  term  of  an 
incoming  mayor  shall  commence  at  noon  on  the  first  day  of  January  after 
his  election,  being  in  conflict  with  section  12  of  article  3  of  the  Constitu- 
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tiou  providing  that  the  terms  of  mayors  of  cities,  except  of  the  third 
class,  shall  expire  at  the  end  of  an  odd-numbered  year.  People  v. 
Fitzgerald.  '  269 

16.  1904,  Ch.Q29  — Constitutional  Lfiw—I/Mial  Bills.  Chapter  629  of 
the  Laws  of  1904,  all  of  the  provisions  of  which  relate  to  the  city  of  Troy 
and  were  intended  to  amend  its  charter  in  several  respects,  aud  which, 
therefore,  is  a  local  bill,  does  not  sutlicienily  express  in  its  title  a  purpose 
to  change  the  personnel  of  the  municipal  improvements  commission  by 
adding  members  thereto  by  a  title  "  An  act  *  *  ♦  to  create  a  munici 
pal  improvements  commission  and  to  define  its  powers  and  duties  and  to 
enlarge  the  powers  and  duties  of  said  commission,"  and  for  that  reason 
is  violative  of  section  16  of  article  3  of  the  Constitution  providing  that  a 
local  bill  shall  not  embrace  more  than  one  subject  and  that  shall  be 
expressed  in  its  title.     Cahill  v.  Hogan.  ^04 

STATUTE  OF  FRAUDS. 

Defense  of,  may  be  raised  by  answer. 

See  Pleading. 

STATUTEa 

Amendments  to  general  law  relating  to  cities  —  local  bills. 

See  Constitutional  Law,  1,  2. 

STOCK 

When  corporation  estopped  from  asserting  that  preferred  stock  certifi- 
cates represent  a  debt. 

See  Tax,  I. 

STOCKHOLDEBS. 

Insolvent  corporation  —  creditor's  suit  against  holder  of  stock  not  paid 
in  full. 

See  Corporations,  1-8. 

STREET  BAIIiBOABS. 

Cumulative  penalties  for  failing  to  give  transfers  not  recoverable. 
Onffia  V.  Interurban  Street  Ry.  Co.  53® 

Action  against,  for  personal  injuries. 
See  Negligence,  1. 

Action  for  injury  from  sudden  starting  of  car. 
See  Trial. 

STREETS. 

Personal  injury  from  being  struck  by  team  while  crossing  street  —  con- 
tributory negligence. 

See  Negligence,  2. 

When  damages  arising  from  construction  and  maintenance  of  viaduct 
in  street  are  dcunnum  absque  injuHa. 

See  New  York  (City  op),  1. 

Municipal  corporations  liable  for  permitting  such  use  of  fireworks  in 
public  streets  as  constitute  a  dangerous  nuisance. 

See  New  York  (City  of),  *2-4. 

SUPPLEMENTABY  PBXKIEEDINOS. 

Equitable  Action  by  Jitceiter  to  Set  Aide  Chattel  Mortgage.  A  receiver 
appointed  in  proceedings  supplementary  to  an  execution  issued  on  n 
judgment  against  a  mortgagor  of  chattels  may  maintain  an  action  for 
an  accounting  by  the  mortgagee  who  has  sold  the  mortgaged  .goods  and 
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become  the  purchaser,  upon  the  ground  that  the  mortgage  was  void 
because  not  filed  in  the  proper  county.  Brunnemer  v.  Cook  <k  Bern- 
heimer  Co.  188 

SURETIES. 

When  authority  of  agent  for  surety  company  cannot  be  delegated. 

See  Principal  and  Agent. 


1.  Franchise  Tax —  Wlteii  Corporation  Estopped  from  Asserting  That 
Preferred  Stock  Certificates  Represent  a  Debt.  Where  the  construction  of 
instruments  purporting  to  be  certificates  of  the  preferred  stock  of  a 
corporation,  which  in  its  articles  of  associHtiou  declare  that  the  money 
represented  by  them  constitutes  a  part  of  its  capital  stock,  is  debatable, 
as  to  whether  they  are  stock  certificates  representing  a  contribution  of 
capiUd  to  the  corporate  business  equal  to  their  face  value,  or  whether 
they  are  solely  obligations  for  the  pay  men  t  of  money,  the  corporation  in 
a  proceeding  to  determine  its  liability  to  a  franchise  tax  is  C8topi>ed 
from  asserting  that  the  amount  represented  by  them  constitutes  a  debt 
to  be  deducted  from  the  original  assessment  made  by  the  comptroller. 
People  ex  rel.  Cohn  dk  Co.  y.  Miller.  16 

2.  Forest  Preserve  Commission  —  WJtsn  L<tnds  of  Forest  Preserve  Have 
Been  Sold  for  Taxes,  Commission  Entitled  to  Notice  to  Redeem  Required  by 
Section  184  of  Tax  Law.  Under  section  220  of  the  Forest,  Fish  and  Game 
Ijaw  (L.  1900,  ch.  20)  the  commission  of  the  Forest  Preserve  is  given  the 
care,  control  and  supervision  of  the  Forest  Preserve,  and  through  its 
wardens,  foresters  and  protectors  actually  occupies  the  preserve,  so  that 
the  commission  is  an  occupant  within  the  meaning  of  section  184  of  the 
Tax  Law  (L.  1896,  ch.  908)  which  requires  that  all  occupants  of  lands 
which  have  been  sold  for  taxes  shall  be  ^iven  notice  to  redeem  before  a 
deed  is  given.     People  ex  rel.  Turner  v.  Kelsey.  24 

3.  New  York  (City  of)  —  Action,  to  Recover  Unpaid  Tax  upon  Personal 
Properly — Presumption  in  Favor  of  Validity  of  Assesement  —  Defense  Must 
Be  Sfiecially  Pleaded.  Under  the  Greater  New  York  cliarter  (L.  1901,  ch. 
466,  §  936)  any  unpaid  tax  which  the  city  of  New  York  has  "  duly  imposed" 
upon  the  personal  property  of  a  person  or  corporation  may  be  recovered  in 
a  personal  action;  and  where  the  tax  roll,  properly  certified,  is  delivered 
to  the  receiver  of  taxes  with  a  warrant  for  the  collection  of  the  sums 
assessed  to  the  persons  named  therein,  the  completed  proceeding,  like  a 
judgment,  is  so  far  entitled  to  legal  presumptions  in  its  support  that  mat- 
ter m  defense  of  its  enforcement  must  be  specially  pleaded,  or  the  objec- 
tion, if  going  to  the  jurisdiction,  should  be  specified  upon  the  trial  of  the 
action.     City  of  New  York  v.  Mattheucs.  41 

4.  Sam>e  —  When  Burden  Is  upon  Defendant  to  Allege  and  Show  Want  of 
Jurisdiction  in  Assessment  of  Tax  —  Fnvolous  Answer.  Where  the  defend- 
ant has  failed  to  have  the  assessment  reviewed  by  certiorari,  it  is  incum- 
bent upou  him,  if  he  is  not  subject,  in  his  person  or  property,  to  the 
jurisdiction  of  the  municipal  authorities  in  the  imposition  of  the  tax,  to 
raise  the  question  by  way  of  defense,  or  in  some  distinct  and  appropriate 
manner,  since  the  city  is  no  more  required  by  the  statute  to  assume  the 
burden  of  showing  jurisdiction,  in  making  SLpnmfi  facie  case,  than  if  the 
action  were  upon  a  judgment;  an  answer,  therefore,  is  frivolous  which 
merely  denies  that  defendant  has  any  knowledge  or  information  sufficient 
to  form  a  belief  tis  to  the  truth  of  allegations  which  relate  to  matters  of 
public  record,  open  to  public  inspection  and  with  knowledge  of  which  the 
defendant  is  chargeable  by  law.  Id. 

5.  Corporatiojis  —  Assessment  of  Capital  Stock,  under  Seeiion  12  of  the 
Tax  Imw,  When  Re  d  Estate  Is  Incumbered  with  a  Mortgage.  In  assessing 
the  capital  stock  of  a  corporation,  under  section  12  of  the  Tax  Law  (L. 
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1896,  ch.  908),  providing  for  the  aBsessment  of  such  stock  at  its  actual 
value,  *' after  deducting  the  assessed  value  of  its  real  estate."  etc.,  where 
the  real  estate  is  incumbered  with  a  mortgage  the  payment  of  which  has 
not  been  as8umed  by  the  corporation,  and  the  value  of  the  equity  of 
redemption  alone  has  been  included  in  determining  the  value  of  its  capi- 
tal stock,  the  company  is  entitled  to  have  deducted  from  the  valuation 
only  the  value  of  such  equity,  and  not  the  whole  asssessed  value  of  its 
real  estate.    Pleople  ex  rel.  Weber  Piano  Co.  v.  WelU.  62 

6.  W/ien  Legacy  Payable  to  Ifon-reeident  Legatee  Is  Subiect  to  Tranefer 
Tax  {L.  1896,  Ch.  908,  §§  220-242).  Where  a  resident  of  Prance,  entitled 
to  a  share  of  a  residuary  estate,  under  a  will  admitted  to  probate  in  this 
state,  died  before  his  share  was  paid  to  hini  and  it  is  paid  to  his  executor 
ant  trustee  under  his  will,  also  admitted  to  probate  in  this  state,  his  share 
of  such  residuarv  estate  is  liable  to  the  transfer  tax  and  is  not  exempt 
upon  the  ground  that  at  the  time  of  his  death  his  interest  therein  was  a 
mere  chose  in  action  the  situs  of  which  was  not  in  this  state  but  at  his 
domicile  in  France.     Matter  of  Clinch.  800 

7.  Defective  Asseesntent  upon  Real  Estate  of  Turn/pike  Company  Not  (hon- 
ing Fee  of  Itn  Umul.  Where  a  turnpike  company  does  not  own  the  fee  of 
the  land  over  which  its  road  passes,  whatever  may  be  the  nature  of  its 
interest  therein,  if  taxable  at  all,  it  is  not  adequately  described  in  an 
assessment  upon  "  5  miles  of  highway  '*  for  the  "  full  value  of  real  prop- 
erty taxed;"  such  an  assessment  is  fatally  defective  for  not  indicating 
in  Its  description  that  it  was  laid  ui>on  something  other  than  an  owner- 
ship of  the  fee  of  the  land,  and  thKt  structures  or  superstructures,  or 
something  apart  from  the  franchise  which  might  be  property,  were 
intended  to  be  taxed  thereunder.  People  ex  rel.  A.  <£  B,  T.  Koad  y.  Sel- 
kirk. 401 

Franchise  tax  assessable  only  on  future  business  of  corporation,  not 
on  past  transactions.  People  ex  rel.  Prondent  Savings  Life  Asiur.  Society 
V.  killer.  525 

TENEMENT  HOUSEa 

When  covenant  restricting  erection  of,  does  not  restrict  erection  of 
apartment  houses. 

See  Real  Propeutt. 

TITLE. 

When  Devieee  of  Lands  on  Both  Sides  of  a  Navigable  River  Carry  THtle  to 
the  Thread  qf  the  Stream.  Separate  devises  of  binds  upon  the  east  and 
west  sides  of  a  river  where  the  devisor  owns  the  lands  under  the  water 
thereof,  in  the  absence  of  any  clause  limiting  them  to  the  banks  of  the 
river,  carry  the  title  to  the  center  or  thread  of  the  stream,  although  the 
river  is  navigable  and  the  tide  ebbs  and  flows  therein.     Stnith  v.  Bartlett. 

860 

When  sale  of  personal  property  upon  foreclosure  of  chattel  mortgage 
gives  no  title  to  property. 

See  MoRTOAGE,  2. 

TOWNS. 

Not  Liable  for  Breach  of  Contract  Made  by  Water  Commissioners  under 
Chapter  451,  Laws  of  190O  —  Relative  Duties  of  Totcn  Officers  arid  Commis- 
sioners Considered.  An  action  at  law  cannot  be  maintained  against  a  town 
to  recover  unliquidated  damages  for  an  alleged  breach  of  a  contract,  made 
by  water  commissioners  appointed  under  the  act  authorizing  the  estab- 
ment  of  water  districts  in  towns  (L.  1900,  ch.  451)  for  the  construction  of 
a  water  plant  in  accordance  with  the  provisions  of  the  act.  for  the  reason 
that  the  contract  is  not  made  by  the  town  and  is  not  for  its  benefit ; 
its  duty  is  to  raise  the  money  in  the  manner  specified  ai.d  pay  it  over  to 
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the  commissionera,  upon  whom  is  placed  the  duty  of  constructiDg  the 
plant  and  managing  it  after  its  construction;  and  it  is  their  duty  to 
expend  such  portion  as  may  be  necessary  for  the  seitlenient  of  tlieir  con 
tracts.  The  duties  of  both  Hre  ministerial  and  performance  may  be 
enforced  by  mandamus  in  cases  of  non -action  and  by  certiorari  in  cases  of 
erroneous  action.  The  statute  fully  considered  and  the  duties  of- town 
officers  and  the  commissioners  appointed  thereunder  specifically  pointed 
out.    Holroyd  v.  Toicn  of  Indian  Lake.  818 

TRADE. 

When  covenant  restricting  sale  of  presses  not  void  as  in  restraint  of  trade. 

See  Contract,  6. 

TBADE  MABKS. 

1.  When  Transfer  of  Naked  Trade  Mark  Confers  No  Right  of  Action  for 
Infringement.  The  transfer  of  a  naked  trade  mark  used  to  distinguish  one 
cigar  from  another,  detached  from  the  business  in  which  it  had  theretofore 
been  used,  will  not  support  an  action  by  the  transferee  to  enjoin  its  use 
and  for  damages  for  infringement.  FaJJk  v.  Aineriofin  West  Indies  Trad- 
ing Co.  445 

2.  Appeal  —  Short  Decision.  Although  a  shoit  decision  is  unanimously 
affirmed,  the  Court  of  Appeals  cannot  presume  that  any  fact  was  found 
uot  embraced  within  the  scope  of  the  pleadings,  the  findings  as  they 
appear  in  the  record,  and  the  proofs  upon  which  the  decision  was  made: 
and  where  the  complaint  in  such  an  action  fails  to  show  the  transfer  of 
anything  except  the  naked  trade  mark,  and  the  proofs  are  silent  upon 
the  subject,  an  exception  to  the  conclusion  of  law  that  the  plaintiff  is 
entitled  to  judgment  raises  the  question  of  law  as  to  his  right  to  maintain 
the  action.    Id. 

T&AKSFEBa 

Cumulative  penalties  for  failure  of  street  railroad  to  give  transfers,  not 
recoverable.     Griffin  v.  Interurban  Street  Ry.  Co.  538 

TRANSFER  TAX. 

When  legacy  payable  to  non-resident  legatee  is  subject  to. 

See  Tax,  6. 

TRIAL. 

Wlien  Error  in  Refusal  to  Charge  Is  Not  Cured.  Where  the  only  act  of 
negligence  alleged  in  a  complaint  is  that  the  plaintiff  was  iniuredf  by  the 
sudden  and  violent  starting  of  a  car  after  it  had  been  stopped  in  response 
to  her  request,  and  while  she  was  attempting  to  alight  therefrom,  the 
refusal  of  the  trial  court,  in  a  case  where  there  is  confiicting  evidence,  to 
charge  that  she  could  not  recover  unless  she  satisfied  the  jury  by  testi- 
mony of  greater  weight  than  that  offered  by  the  defendant  that  the 
accident  happened  by  reason  of  the  sudden  starting  of  the  car  after  it  had 
come  to  a  full  stop  in  response  to  a  signal  or  request  given  by  her  to  the 
conductor,  is  an  error  not  cured  by  an  instruction  that  there  was  no 
alleged  negligence  of  the  defendant  upon  which  a  recovery  could  be 
bas^  except  the  sudden  starting  of  the  car  after  it  came  to  a  full  stop, 
where  the  court  again  and  immediately  thereafter  refused  to  charge  the 
first  request,  and  a  judgment  in  favor  of  the  plaintiff  should  be  reversed. 
Darnbmann  v.  Metropolitan  St.  Ry.  Co,  384 

When  exception  to  direction  of  general  verdict  Insufficient  to  authorize 
new  trial. 

See  Appeal,  1. 

For  arson  —  sufficiency  of  evidence. 
See  Ckimeb,  1. 
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TRIAL  —  Continued. 

For  murder  —  sufflcieney  of  evidence  —  controversy  between  counsel  — 
charge  —  circumstantial  evidence  —  recital  of  facts. 

See  Crimes,  2-5. 

For  murder  —  sufficiency  of  evidence  —  premeditation  and  deliberation. 

See  Crimes,  7,  8. 

For  murder  —  sufficiency  of  evidence  —  insufficiency  of  alleged  errors. 

See  Crimes,  9,  10. 
For  murder — insufficient  evidence  of  premeditation  and  deliberation. 

See  Crimes,  11. 

For  murder  —  insanity  as  defense —  sufficiency  of  evidence  to  warrant 
conviction  —  when  challenge  to  panel  of  trial  jurors  on  ground  of  uncon- 
stitutionality of  Special  Jury  Act  insufficient  —  w^hen  defendant  not 
prejudiced  by  drawing  and  return  of  trial  jurors  under  unconstitutional 
act. 

See  Crimes,  12-14. 

When  (piestion  whether  instrument  is  deed  or  mortgage  to  be  deter- 
mined by  jury  from  intention  of  parties,  not  as  matter  of  law. 

See  Deed. 
Right  to  object  to  competency  of  portions  of  a  deposition. 

See  Evidence,  1. 
Presumption  of  innocence  not  indulged  in  civil  action. 

See  Evidence,  2. 

Oral  contract  of  decedent  must  he  established  by  clearest  and  most  con- 
vincing proof  —  one  from  whom  party  derives  his  interest  disqualified 
from  testifying  under  section  829  of  Codu  of  Civil  Procedure. 

See  Evidence,  3,  4. 

Of  action  to  foreclose  a  mechanic's  lien  —  contractor  may  not  show 
that  materials  used  in  construction  are  preferable  to  those  required  by 
contract 

See  Evidence,  5,  0. 

When  interested  party  proliibited  from  giving  testimony  explaining 
transaction  between  decedent  and  third  party. 

iSed  Evidence,  7. 

Incompetency  of  e.xpert  evidence  tending  to  contradict  the  language  of 
a  policy  of  reinsurance. 

See  Insurance,  3. 

Probable  cause  a  question  of  fact  in  action  for  malicious  prosecution. 

See  Malicious  Prosecution. 

When  allegation  of  complaint  in  action  for  services  is  not  supported  by 
evidence  —  erroneous  proof  of  net  profits  of  sales  upon  which  commis- 
sions of  employees  were  based. 

See  Master  and  Servant,  1,  2. 

Evidence —  when  testimony  as  to  existing  conditions  admissible  to  aid 
in  ascertaining  meaning  of  words  —  extra  allowance. 

A^e  Real  Property,  1,  3. 

TROY  (CITY  OF). 

Act  changing  personnel  of  municipal  improvements  commission  uncoQ" 
stitutional. 

See  Constitutional  Law.  2. 
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TBTT8T. 

1.  Remainder,  Where  an  agreement  creating  a  trust  in  personalty  pro- 
vides for  the  payment  of  an  uunuity  to  the  trustor  and  upon  his  death, 
for  a  divisioD  of  the  earjnis  between  his  son  and  daughter,  and  after  the 
death  of  the  sou,  who  was  the  trustee,  he  agrees  with  a  substituted  trustee 
that  in  consideration  of  the  annuity  being  provided  for  in  another  manner, 
the  latter  may  divide  the  corpus  between  his  (laughter  and  his  sou's  widow, 
which  was  done,  and  subsequently  the  daughter  predeceases  him,  assum- 
ing that  the  original  direction  for  the  division  of  the  corpus  between  the 
children  was  contingent  upon  their  surviving  him  and  that  ho  htid  an 
interest  therein  as  remainderman,  and  also  assuming  that  the  trust  was 
indestructible  under  the  statute  (1  R.  S.  730,  §  65).  nevertheless  his  interest 
was  disposed  of  by  his  substituted  agreement,  which,  while  it  could  not 
affect  or  destroy  his  rights  as  life  tenant,  could  and  did  dispose  of  any 
interest  he  may  have  had  as  remainderman,  and,  ihereforc,  upon  his  death 
his  executor  has  no  interest  in  the  corpus.     Btdtes  v.  Union  Trunt  Co,    183 

2.  Trust  of  Personal  Property  —  Essential  Elements.  There  are  four 
essential  elements  of  a  valid  trust  of  personal  property  :  1 ,  a  designated 
beneficiary;  2,  a  designated  trustee,  who  must  not  be  the  beneficiary;  3, 
a  fund  or  other  property  sufficiently  designated  or  identified  to  enable 
title  thereto  to  pass  to  the  trustee;  4.  the  actual  delivery  of  the  fund  or 
other  property  or  of  a  legal  assignment  thereof  to  the  trustee,  with  the 
intention  of  passing  lesral  title  thereto  to  him  as  trustee.  Brown  v.  Spohr. 
201. 

3.  Same.  The  provisions  of  scpamte  instruments  alleged  to  be  invalid 
trusts  of  personal  propert3^  together  with  circumstances  occurring  before 
and  after  their  execution  examined  in  a  case  where  no  rights  of  creditors 
intervened,  and  where  ihe  objection  to  the  validity  proceeded  from  the  kin- 
dred of  the  trustor,  and  the  questions  considered:  1,  as  to  whether  identi- 
fication failed  because  no  trustee  was  in  existence  to  whom  the  title  to  each 
fund  could  pass  and  because  the  amount  of  each  fund  was  not  so  separated 
from  a  general  fund  that  title  thereto  could  pass;  2,  as  to  whether  there 
was  a  valid  delivery  of  the  corpus  of  the  several  trusts;  8,  as  to  whether 
there  was  a  legal  consideration  for  partnership  notes  which  constituted 
the  corpvs  of  each  trust;  4,  as  to  whether  the  trustor  having  been  a  mem- 
bei  of  the  partnership,  the  trustees  could  maintain  an  action  upon  the 
notes,  and  held,  that  valid  trusts  of  personal  property  were  thereby  created 
and  that  the  notes  were  enforcible  by  the  trustees.  Id. 

Failure  to  dispose  of  remainder  of  trust  fund. 
See  Will,  1. 

When  survivors  take  distributively. 
See  Will,  2. 

TTTBNPIKE  COMPANIES. 

Defective  assessment  upon  real  estate  of  turnpike  company  not  owning 
fee  of  its  road. 

See  Tax,  7. 

VENDOB  AND  PTJBCHASEB. 

When  acceptance  of  check  accompanying  statement  marked  "to  check 
in  full"  does  not  constitute  accord  and  satisfaction. 

See  AccoHD  and  Satisfaction. 

VILLAGES. 

When  village  not  liable  for  injuries  caused  by  traveler  driving  into 
hole  in  ditch  along  well-graded  highway.  . 

8u  Highways. 
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WA&KAKTY. 

Contractor's  breach  of. 

See  EviDENCK,  5. 

WATBB  OOMMISSIONEBa 

Town  not  liable  for  breach  of  contract  made  by,  under  chapter  451, 
Laws  of  1900. 

See  Towns. 

WILL. 

1.  Failure  to  Dispose  of  Remainder  of  Truit  Fund.  Where  a  testator, 
whose  only  heirs  are  his  widow  and  daughter,  creates  a  trust  fund  for  the 
benefit  of  nis  wife,  but  makes  no  disposition  of  the  remainder,  he  dies 
intestate  as  to  such  remiiin<ler  and  it  passes  to  them  as  undisposed  of 
property,  and  upon  the  death  of  the  daughter  without  issue  her  interest 
passes  to  the  widow.  (Cone  CHv.  Pro.  ^  2732,  subd.  8.)  P&mroy  v. 
Ilincke.  73 

2.  When  Survivors  Take  DistributiveHy  —  Wlien  Lapsed  Devise  Becomes 
Part  of  Residuum,  Under  a  will  creating  a  trust  and  providing  that  after 
the  death  of  the  beneficiary  the  corpus  should  pass  to  testator's  sister  and 
two  brothers  to  be  equally  divided  between  them,  and  that  "after" 
setting  aside  the  trust  fund,  "then  "  the  residue  should  go  to  his  execu- 
tors in  trust  for  the  benefit  of  his  father  and  mother  during  their  lives, 
and  thereafter  to  his  brothers  and  sister,  the  share  of  a  brother  who  pre- 
deceased the  testator  does  not  pass  to  the  survivors  as  a  class  but  lapses; 
and  the  provisions  creatine  a  residuary  estate  being  deemed  to  speak  as 
of  the  date  of  his  death  include  all  property  that  had  not  been  effectually 
devised  or  bequeathed  to  others,  including  the  legacy  which  had  lapsed, 
the  words  quoted  being  considered  to  be  words  of  description  rather  than 
of  exclusion  and  limitation.     Lnnglqi  v.  WesUJiester  Tnint  Co.  826 

When  devises  of  land  on  both  sides  of  a  navigable  river  carry  title  to  the 
thread  of  the  stream. 

See  Title. 
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CULLEN,  Ch.  J. 

Corporations ;  AMeasment  of  capital  stock,  under  section  18 
of  the  Tax  Law,  when  real  estate  is  incumbered  with  a 
mortg^g^. 
People  ex  rel.  Weber  Piano  Ck).  v.  Wells,  62,  68 

mJBDER. 

Sufficiency  of  evidence ;  Premeditation  and  deliberation. 
People  V.  Eoenig,  155,  157. 

TBT7BTB. 

Baltes  v.  Union  Trust  Co.,  188,  184. 

EVIDENCE. 

Code  Civ.  Pro.  §  829 ;  When  interested  party  prohibited  from 
giving  testimony  explaining  transaction  between  dece- 
dent and  third  party. 
Burdick  v.  Burdick,  261.  262. 

NEW  YORK  CITY. 

When  term  of  officer  expires  who  holds  *^ until"  a  specified 
date;  Constitutional  law ;  Void  appointment  of  successor 
by  outgoing  mayor.    (Con.  op.) 
People  V.  Fitzgerald,  269,  278. 

APPEAL. 

Appellate  Division  has  no  i>ower  to  reverse  a  finding  of  fact 
and  modify  Judgment ;  Contract ;  Agreement  not  to  sell 
printing  presses  of  a  certain  kind  except  to  one  party ; 
When  contract  not  assignable;  Appeal;  Objection  not 
raised  below ;  When  covenant  restricting  sale  of  presses 
except  to  purchaser  not  void  as  in  restraint  of  trade ; 
Measure  of  damages  in  action  for  breach  of  covenant  not 
to  sell  presses  to  any  except  contracting  party. 
N.  Y.  Bank  Note  Co.  v.  Hamilton  B.  N.  Co.,  280,  284. 

PLEADING. 

When  defect,  although  appearing  on  face  of  complaint,  may 
be  raised  by  answer. 
Seamans  v.  Barentseu,  833,  885. 
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AOOOBD  AND  SATISFACTIOK. 

Acceptance  of  check  accompanying  atatement  marked  ''check 
infulL" 
Laroe  v.  Sugar  Loaf  Dairy  Co..  367,  370. 

KASTEB  AND  8E&V  ANT. 

When  master,  who  provides   competent   foreman   and   safe 
appliances,  is  liable  for  injuries  caused  to  servant  by 
mistake  of  foreman.    (Dis.  op.) 
Vogel  V.  American  BrHlge  Co.,  873,  381. 

MASTER  AND  SERVANT. 

When  master  not  liable  for  act  of  foreman  in  sending  workman 
in  dangerous  place,  unless  under  Employers'  Liability 
Act  (L.  1902,  ch.  600). 
Rettagliata  v.  Hayward,  5r^. 

I 

Gray,  J. 

NEW  YORK  (CITY  OF). 

Action  to  recover  unpaid  tax  upon  personal  property;  Pre- 
sumption in  favor  of  validity  of  assessment ;  Defense 
must  be  specially  pleaded ;  When  burden  is  upon  defend- 
ant to  allege  and  show  want  of  jurisdiction  in  assessment 
of  tax. 
City  of  New  York  v.  Mattbews,  41.  43. 

EVIDENCE. 

Right  to  object  to  competency  of  portions  of  a  deposition; 
Code  Civ.  Pro.  §  911. 
Cudlip  V.  N.  Y.  Evening  Journal  Pub.  Co..  85,  86. 

PRINCIPAL  AND  AGENT. 

When  authority  of  principal  cannot  be  delegated ;  Liquor  Tax 
Law. 

Cnllinan  v.  Bowker.  93,  96. 

CONTRACT. 

Stipulation  making  a  party  final  judge  of  his  own  acts ;  Rail- 
road reorganization  agreement ;  Committee  not  liable  for 
failure  to  adopt  and  notify  bondholders  of  plan  before 
foreclosure  sale ;  Stipulation  that  committee's  construc- 
tion of  agreement  should  be  final.  (Dis.  op.) 
Industrial  &  General  Trust,  Ltd.,  v.  Tod,  215,  288. 

CORPORATIONS. 

Creditor's  suit  against  holder  of  stock  not  paid  in  full ;  Stock 
Corporation  Law ;  Pleading ;  Parties. 
Lang  Y.  Lulz,  254,  256. 
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Appellate  Division  has  no  power  to  reverse  a  finding  of  teust 
and  modify  judgment ;  Contract ;  Agreement  not  to  sell 
printing  presses  of  a  certain  kind  except  to  one  party ; 
When  contract  assignable;  When  covenant  restricting 
sale  of  presses  except  to  purchaser  not  void  as  in 
restraint  of  trade;  KeeMure  of  damages  in  action  for 
breach  of  covenant  not  to  sell  presses  to  any  except  con- 
tracting party.  (Bis.  op.) 
N.  Y,  Bank  Note  Co.  v.  Hamilton  B.  N.  Co.,  280,  2»7. 

MASTEB  AND  SERVANT. 

A  master  who  provides  competent  foreman  and  safe  appli- 
ances is  not  liable  for  injuries  caused  to  servant  by  mis- 
take of  foreman. 
Vogel  V.  American  Bridge  Co.,  873,  875. 

APPEAL. 

When  affirmance  assumed  not  to  have  been  unanimous ;  Neg- 
ligence ;  When  fBLCta  proven  do  not  show  that  plaintiffs' 
intestate  was  free  from  contributory  negligence. 
Perez  v.  Sandrowitz.  897,  899. 


Defective  assessment  upon  real  estate  of  turnpike  company 
not  owning  fee  of  its  road. 
People  ex  rel.  A.  &  B.  T.  Road  v.  Selkirk.  401,  403. 

DEED. 

When  covenant  restricting  erection  of  tenement  house  restricts 
erection  of  an  apartment  house.    (Dis.  op.) 
Kitching  v.  Brown,  414,  480. 

MOBTGAGE. 

Recording  Act ;  When  assignee  for  value  may  enforce  mort- 
gage against  purchaser  of  part  of  mortgaged  property 
having  unrecorded  release  thereol 
Gibson  v.  Thomas,  488,  487. 

OFFIGEBS. 

Presumption  of  regularity  of  official  acts. 
City  of  New  York  v.  Streeter,  507,  508. 

O'Brien,  J. 
OONTBAOT. 

Construction  of  a  contract  by  which  transferrer  of  stock  and 
business  of  corporation  agreed  to  assume  and  pay  indebt* 
,-.         edness  accruing  before  a  certain  date. 
Royal  Baking  Powder  Co.  v.  Hoagland,  85,  87. 
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GBIMES. 

Arson ;  Sufficiency  of  evidence. 
People  V.  Wagner,  58,  69. 

APPEAL. 

Taxation  of  costs  and  insertion  of  specified  amount  in  inter- 
locutory judgment  does  not  make  it  finaL 
Osborn  v.  Cardeza,  69,  70. 

UASTEB  AND  SERVANT. 

Pleading ;  Evidence ;  Erroneous  proof  of  net  profits  of  sales 
upon  which  commissions  of  employee  were  based. 
Brightson  v.  Claflin  Co.,  76,  79. 

MUBDEB. 

Sufficiency  of  evidence ;  Appeal ;  Controversy  between  counsel ; 
Charge  ;  Circumstantial  evidence ;  Becital  of  facts. 

People  V.  Smith.  125.  128. 

MALICIOUS  PBOSECXTTION. 

Probable  cause ;  Question  of  fact. 

Long  Island  Bottlers'  Union  v.  Seitz.  248,  245. 

STATUTES. 

Amendments  to  general  law  relating  to  cities;  Constitutional 
law ;  Local  bills. 
Cahill  V.  Hogan,  804,  806. 

MOBTGAGE. 

Extension  of  time  of  payment  of  pre-existing  debt  constitutes 
valuable  consideration  within  meaning  of  Becording 
Act ;  Priority  of  mortgages. 
O'Brien  v.  Fleckenstein,  350,  851. 


Defective  assessment  upon  real  estate  of  turnpike  company 
not  owning  fee  of  its  road.    (Con.  op.) 
People  ex  rel.  A.  &  B.  T.  Road  v.  Selkirk,  401.  406. 

TBADE  MABK. 

When  transfer  of  naked  trade  mark  confers  no  right  of  action 
for  infringement ;  Appeal ;  Short  decision. 
Palk  V.  American  West  Indies  Trading  Co.,  445,  448. 

BES  ABJUDICATA. 

Foreign  judgment ;  Order  denying  motion  to  open  default ; 
When  action  not  equivalent  to  motion  to  open  default ; 
Defective  finding  of  fraud. 
Everett  v.  Everett.  453,  456. 


TABULAE  LIST  OF  OPINIONS.  611 

NEaLIGENCE. 

Safety  of  working  place ;  Contributory  negligence. 
Wazenski  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  466,  467. 

MX7BDEB. 

When  challenge  to  panel  of  trial  jurors  on  ground  of  uncon- 
stitutionality of  Special  Jury  Act  sufficient;  When 
defendant  on  trial  for  mtirder  prejudiced  by  drawing 
and  return  of  trial  jurors  under  unconstitutional  act. 
(Dis.  op.) 
People  V.  Ebelt,  470,  478. 

MOBTOAGhE. 

Recording  Act;  When  assignee  for  value  may  not  enforce 
mortgage  against  ptirchaser  of  part  of  mortgaged  prop- 
erty having  unrecorded  release  thereof.    (Dis.  op.) 
Qibsoa  v.  Thomas,  488,  489. 


Negligence ;  When  village  is  not  liable  for  injiiries  caused  by 
traveler  driving  into  hole  in   ditch  along  well-graded 
highway  of  reasonable  width. 
King  V.  Village  of  Fort  Ann,  496,  498. 

Franchise  tax  imposed  upon  domestic  life  insurance  companies 
by  L.  1901,  ch.  118 ;  In  absence  of  clear  lang^uage  to  the 
contrary  the  statute  should  be  construed  as  applying  to 
future  business  and  not  to  past  transactions. 
People  ex  rel.  P.  S.  L.  Assur.  Society  v.  Miller,  525. 

Bartlett,  J. 
APPEAL. 

When  exception  to  direction  of  general  verdict  insufficient  to 
authorize  new  trial. 
Cooper  V.  N.  Y.,  O.  &  W.  Ry.  Co.,  12.  13. 

OOBPORATION. 

Franchise  tax;  When  corporation  estopped  from  asserting 
X  that  preferred  stock  certificates  represent  a  debt. 

People  ex  rel.  Cohn  &  Co.  v.  Miller,  16,  19. 

NEW  YOBK  (CITY  OF). 

Owners  of  property  abutting  on  One  Hundred  and  Fifty-fifth 
street  are  entitled  to  damages  arising  from  the  construc- 
tion and  maintenance  of  viaduct  in  that  street.    (Dis.  op.) 
Sauer  v.  City  of  New  York,  27,  84. 
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WILL. 

Failure  to  dispose  of  remainder  of  trust  fund. 
Pomroy  v.  Hincks,  73,  75l. 

EVIDENCE. 

Presumption  of  innocence  not  indulged  in  civil  action ;  Appeal ; 
When  Appellate  Division  in  granting  leave  to  appeal 
need  not  certify  questions. 
Eurz  V.  Doerr,  88,  89. 

FALSE  BEPBESENTATIOKS. 

When  false  statement  by  which  personal  property  is  obtained 
need  not  be  in  writing  to  support  an  indictment  for  grand 
larceny. 
People  y.  Rothstein,  148,  149. 


When  legacy  payable  to  non-resident  legatee  is  subject  to 
transfer  tax  (L.  1896,  ch.  908,  §§  220-242).    (Con.  op.) 
Matter  of  Clinch,  800,  803 

OONTBIBtJTORT  NBOLIGENCE. 

Reed  v.  Metropolitan  Street  R.  Co.,  815,  816. 

CHATTEL  MOBTGAGE. 

When  given  by  two  mortgagors  residing  in  different  places, 
mortgage  is  void  under  the  statute  (L.  1833,  ch.  279, 
g  1),  unless  filed  in  both  places ;  Bights  of  subsequent 
mortgagees   holding   mortgage   on   same   property  as  ■ 
security  for  guaranteeing  note  made  by  mortgagors. 
Russell  V.  St.  Mart,  855,  857. 

NEGUGEKOE. 

When  error  in  refusal  to  charge  is  cxired.    (Dis.  op.) 
Dambmann  v.  Metropolitan  Street  R.  Co.,  884,  888. 

nrSTIBANGE  (FIBE). 

Meaning   of  words    '^pro   rata"   in  policy   of  reinsurance. 
(Dis.  op.) 
Home  Insurance  Co.  v.  Continental  Ins.  Co.,  889,  397. 

on 

Haight,  J. 

FOBEST  PBESEBVE  OOMMISSION. 

When  lands  of  forest  preserve  have  been  sold  for  taxes,  conv 
mission  entitled  to  notice  to  redeem  required  by  section 
134  of  Tax  Law. 

People  ex  rel.  Turner  v.  Kelsey,  34,  25. 
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NEW  YORK  (CITY  OF). 

Damages  arising  from,  construction  and  maintenance  of  via- 
duct in  One  Hundred  and  Fifty-fifth  street  are  damnum 
absque  injuria. 
Sauer  v.  City  of  New  York.  27,  29. 


Reversal  upon  the  law  and  facts;  When  Ck>urt  of  Appeals 
may  review  order ;  Conveyance;  When  question  whether 
instrument  is  deed  or  mortgage  to  be  determined  by  jury 
from  intention  of  parties,  not  as  matter  of  law. 
Reich  V.  Dyer,  107,  109. 

SAVINaS  BANK  DEPOSIT. 

Order  executed  by  husband  and  wife  directing  individual 
deposits  to  be  paid  to  the  survivor;  When  order  is 
executory;  When  holder  of  paper  an  agent  for  its 
delivery  at  bank ;  Revocation  of  agency  by  death  of 
principal ;  Question  of  fact. 
Augsbury  v.  Shurtliflf,  138,  189. 

APPEAL. 

Judgment  of  reversal  and  order  granting  new  trial ;  When 
time  to  appeal  from  latter  does  not  begin  to  run  until 
former  has  been  entered ;  Ck>de  Civ.  Pro.  §§  1318,  1825. 
Wingert  v.  Erakauer,  265. 

When  legacy  payable  to  non-resident  legatee  is  subject  to 
transfer  tax  (L.  1896,  ch.  908,  §§  220-242). 

Matter  of  Clinch,  300,  301. 

ADMIKISTRATORS. 

Individual  liability  of  administrator  on  agreement  made  with 
next  of  kin. 
Thompson  v.  Thompson,  311,  313. 


When   survivors   take  distributively ;   When  lapsed  devise 
becomes  part  of  residuum. 
Langley  v.  Westchester  Trust  Co.,  326,  328. 

IKSX7RAN0E  (FIRE). 

Effect  of  provision  in  policy  giving  insured  privilege  to  make 
additions  and  alterations. 
Arlington  Co.  v.  Colonial  Assurance  Co.,  337,  338. 

WILL. 

When  devises  of  lands  on  both  sides  of  a  navigable  river 
carry  title  to  the  thread  of  the  stream. 
Smith  y.  Bartlett,  360,  362. 
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NEGLIGENCR 

When  error  in  refusal  to  charg^e  is  not  cured. 

Dambmann  v.  Metropolitan  Street  R.  Co.,  884,  885. 

BES  ADJXTDICATA. 

Foreign  judgment.    (Con.  op.) 
Everett  v.  Everett,  462,  464. 

MTJBBEB. 

Insanity  as  defense ;  Sufficiency  of  evidence  to  warrant  con- 
viction; When  challenge  to  panel  of  trial  jurors  on 
ground  of  unconstitutionality  of  Special  Jury  Act  insuf- 
ficient ;  When  defendant  on  trial  for  murder  not  preju- 
diced by  drawing  and  return  of  trial  jurors  under 
unconstitutional  act. 
People  V.  Ebelt,  470,  472. 

MOBTGAGE. 

Becording  Act ;  When  assignee  for  value  may  not  enforce  mort- 
gage against  purchaser  of  part  of  mortgaged  property 
having  unrecorded  release  thereol    (Dis.  op.) 
Qibson  v.  Thomas,  488,  495. 

Martin,  J. 
APPEAL. 

Beversal  upon  the  law  and  facts ;  When  Ck>urt  of  Appeals  can 
review  order  upon  ground  that  plaintiff  was  entitled 
to  direction  of  verdict;  Conveyance;  When  question 
whether  instrument  is  deed  or  mortgage  to  be  deter- 
mined by  jury  from  intention  of  parties,  not  as  matter 
of  law.  (Dis.  op.) 
Reich  V.  Dyer.  107,  113. 

Vann,  J. 

FOBEST,  FISH  AND  GAME  LAW. 

Possession  of  imported  game  during  close  season  of  1901  not 
unlawful;  Constitutional  law;  Protection  of  game  is 
within  the  police  power  and  the  method  is  within  the 
discretion  of  the  legislature ;  Extra  allowance ;  When 
power  of  court  to  make  not  affected  by  stipulation 
reducing  amount  demanded  in  complaint. 
People  V.  Bootman,  1 ,  4. 

NEW  YOBB:  (CITY  OF). 

Owners  of  property  abutting  on  One  Hundred  and  Fifty-fifth 
street  are  entitled  to  damages  arising  from  the  con- 
struction and  maintenance  of  viaduct  in  that  street. 
(Dis.  op.) 
Sauer  v.  City  of  New  York,  27,  34. 
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MUNICIPAL  COBPOBATIONa 

Liable  for  permitting  such  use  of  fireworks  in  public  streets  as 
constitutes  a  dangerous  nuisance;  When  exhibition  of 
fireworks  may  constitute  a  ntiisance;  New  York  (city 
of);  When  limited  permission  of  city  to  exhibition  of 
fireworks  in  public  streets  renders  it  liable  to  those 
injured  by  their  premature  explosion.  • 

Landau  v.  City  of  New  York,  48,  51. 

PRINCIPAL  AND  ACCENT. 

When  authority  of  principal  can  be  delegated;  Liquor  Tax 
Law.    (Dis.  op.) 
Cullinan  v.  Bowker,  98,  100. 

EVIDENCE. 

Oral  contract  of  decedent  must  be  established  by  clearest  and 
most  convincing  proof;  One  from  whom  party  derives 
his  interest  disqualified  from  testifying  under  section 
829  of  Code  of  Civil  Procedure. 
Bosseau  v.  Rouss,  116,  117. 

SAVINQS  BANK  DEPOSIT. 

Effect  of  order  executed  by  husband  and  wife  directing  indi- 
vidual deposits  to  be  paid  to  the  survivor ;  When  ques- 
tion of  fact  for  jury.    (Con.  op.) 
Augsbury  v.  Shurtliff,  138,  144. 

SAVINQS  BANKS. 

Care  required  in  making  payments  from  depositor's  account 
after  his  death.    (Con.  op.) 
Kelley  v.  Buffalo  Savings  Bank,  171,  182. 

CONTBACT. 

Stipulation  making  a  party  final  judge  of  his  own  acts ;  Bail- 
roads  ;  Reorganization  agreement ;  Liability  of  commit- 
tee for  failure  to  adopt  and  notify  bondholders  of  plan 
before  foreclosure  sale;  Stipiilation  that  committee's 
construction  of  agreement  should  be  final ;  Measure  of 
damages. 
Industrial  &  General  Trust,  Ltd.,  v.  Tod,  215,  219. 

ICECHANIC'S  UEN. 

Evidence ;  Contractor's  breach  of  warranty ;  Contractor  may 
not  show  that  materials  used  in  construction  are  prefer- 
able to  those  required  by  contract. 
Schultze  V.  Goodstein,  248,  250. 
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NEW  YOKE  CITY. 

When  term  of  officer  expires  who  holds  ''  until "  a 

date;  Ck>nstitutional  law ;  Void  apiK>intment  of  successor 
by  outgoing  mayor. 
People  V.  Fitzgerald,  369,  272. 

TOWKB. 

Kot  liable  for  breach  of  contract  made  by  water  commissioners 
under  chapter  451,  Laws  of  1900;  Selative  duties  of 
town  officers  and  commissioners  considered. 
Holroyd  v.  Town  of  Indian  Lake,  818,  819. 

INSTmANOB  (FIBE). 

Meaning  of  words  "pro  rata"  in  policy  of  reinsurance;  Evi- 
dence ;  Incompetency  of  expert  evidence  tending  to  con- 
tradict the  language  of  the  policy. 
Home  Insurance  Co.  v.  Continental  Ins.  Co.,  889,  891. 


Assessment  upon  real  estate  of  turnpike  company  not  owning 
fee  of  its  road.    (Dis.  op.) 
People  ex  rel.  A.  &  B.  T.  Road  v.  Selkirk,  401,  411. 

Werneb,  J. 

Corporations;  Assessment  of  capital  stock,  under  section  IS 
of  the  Tax  Law,  when  real  estate  is  incumbered  with  a 
mortgage.    (Dis.  op.) 

People  ex  rel.  Weber  Piano  Co.  v.  Wells,  62,  66. 

MX7BDEK. 

Sufficiency  of  evidence ;  Insufficiency  of  exceptions. 
People  V.  Rimieri,  168, 165. 

SAVINOB  BANKS. 

Oare  required  in  making  payments  from  depositor's  account 
after  his  death. 
Eelley  y.  Buffalo  Savings  Bank,  171,  176. 

BUFFALO  (OTTY  OF). 

Contract  of  grade  crossing  commissioners  with  railroad  com- 
pany ;  When  failure  of  commission  to  comply  with  pro- 
visions thereof  entitles  company  to  injunction. 
Erie  Railroad  Co.  v.  City  of  Buffalo,  192,  194. 

TBUST  OF  PEBSONAL  PBOPEBTY. 

Essential  elements. 

Brown  v.  Spohr,  201,  208. 
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NEW  YORK  (CITY  OP.) 

Authority  of  police  comxniMioner  to  convict  a  member  of  the 
force  without  finding  of  guilt  by  deputy  commisaioner 
who  tried  the  charges. 
People  ex  rel.  Garvey  v.  Partridge,  287,  288. 

CIVIL  BIGHTS. 

L.  1895,  ch.  1042;  Bootblacking  stand  not  <<  place  of  public 
accommodation. " 
Burks  v.  Bosso,  841,  842. 

NEGOTIABLE  INSTBXJMENT8  LAW. 

Bona  fide  holder  for  value. 

Citizens'  State  Bank  v.  Cowles,  346,  847. 

EVIDENCK 

Testimony  as  to  existing  conditions  when  admissible  to  aid  in 
ascertaining  meaning  of  words ;  When  covenant  restrict- 
ing erection  of  tenement  house  does  not  restrict  erection 
of  an  apartment  house ;  Extra  allowance. 
Kitching  v.  Brown,  414,  417. 

MXTBBEB. 

Insufficient  evidence  of  premeditation  and  deliberation. 
People  V.  Raffo,  484,  486. 

Peb  Curiam. 

ST7PPLEMENTABY  PBOCEEDINGS. 

Eqidtable  action  by  receiver  to  set  aside  chattel  mortgage. 
Brunnemer  v.  Cook  &  Bernheimer  Co.,  188,  189. 

BAILROADS. 

Penalties  for  refusing  to  give  transfers  from  one  leased  surface 
railroad  to  another  not  cumulative. 
Griffin  v.  Interurban  St.  Ry.  Co.,  588. 
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